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CASES 

ARGUED  AND  DETERMINED 

IN    THX  , 

Sttntfinr  Cotitt  of  3uXfitittnv9 

OP  THX 

STATE  OP  NEW-YORK, 

tH  JAHUART  TSBM,  1812^  IN  THE   THIRTT-SIXTH  TEAR  OV   OUlt 

INDEPENDENCE. 


ClARKSON  AND  OTHERS   Ogomst  Th£   PhOSNIX   In8U* 

RANGE  Company. 

THIS  was  an  action  on  two  policies  of  insurance  on  goodt  Poiiejr  df  !• 
laden  on  board  the  ship  Gcvemor  Gore,  Waddle^  master,  on  ^!^  f,^ 
a  voyage  from  New-'York  to  Tonningen;  '^  warranted  Amet"  ^«»-Fw*  ••• 
scan  property,  proof  to  be  required  here  only;  also,  not  to  tt^H^^^j^ox 
abandon,  if  captured,  until  six  months  after  notice,  unless  pre-  to  abandon  if 
viously  condenmed,  nor  if  refused  admittance  or  turned  away,  capmred  until 
but  may  proceed  to  another  near  open  port."  aix  montiii  af- 

*At  the  trial,-  the  interest  of  the  plaintiffs  waff  admitted,  and  [  *  ^  ] 

that  the  ship  and  goods  were  American^  and  duly  document-  i^*!!^;,!.^"! 
ed.  The  ship  sailed  on  the  voyage  the  21st  Fehraary^  coiideiiuied,imr 
1810.  On  the  twenty-fourth  March  she  was  met  by  a  BrU%9h  '^^^  ^ 
cruiser,  who  examined  her  pagjers  and  permitted  her  to  pro*  tuned  away, 
ceed ;  and  was  again  met  by  another  British  cruiser,  on  the  ^^  "  mkiKw 
thirty-first  Marchy  who  permitted  her  to  proceed,  after  exam-  new  open 
ining  her  papers.  She  was,  afterwards,  on  the  thirty-first  ^^i^^^g  ^^ 
Marchy  captured  by  a  French  privateer  and  carried  into  Calais,  royace,  the 
The  ship  and  cargo  were  libelled  in  the  imperial  council  of  JJJj£j  ^ 
prizes  at  Paris ,  under  the  Berlin  and  Milan  decrees,  and  the  BmYu^  cm^ 
captors  demanded  a  condemnation;  1.  Because,  since  those  ^^f^"^^'  ^^ 
decrees,  the  ship  bad  made  a  voyage  to  England;  2,  Because  ^^n,"'|]iow^ 
she  had  submitted  to  two  visits  firom  JSn^lttfA  vessels  of  war;  ^J^  ^  gjj 
3.  Because  the  certificates  of  origin  on  board  were  irregulatr.  was  afterwards 
The  captain  caused  a  claim  to  be  put  in,  by  the  American  SrStS^ifarX 
consul-general  and  agent  of  prizes  at  Paris,  in  behalf  of  the  by  a  Prrmek 
owners.  The  couns^  consulted  by  the  master,  were  of  opin-  JJjJ2JS^^^  ^2 
ion  that  the  ship  and  cargo  would  certainly  be  condemned,  taig.  The  rmi- 
under  the  Berlin  and  Mlan^  deerees*;  and  the  ^^'^^^^'^^'^li^nS 
consul-general,  by  letter >  and  afterward*,*  personatly,  advised  i^ToM 
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ALBANY,     the  captain  to  make  a  compromise  with  the  captors,  as,  in  his 
January,  181  J.  opinion,  the  property  would  certainly  be  condemned.     The 
^*^^^^;^^^  same  opinion  and  advice  were  also  given  to  the  master,  by  the 
V.  American  miniater  at  Paris.     The  American  consul,  at  Co- 

^°^Co!  ''*"  '^**>  *^l*o  advised  the  captain  to  compromise  with  the  captors, 
and  save  as  much  as  he  could.  The  master  being  thus  ad- 
rL!*"¥he  mas-  vised  by  all  the  persons  he  consulted,  that  the  property  must 
ter  was  advis-  inevitably  be  condemned,  and  that  he  ought  to  attempt  a  com- 
by  t2e*^i*Sen''  promisc,  made  overtures  to  the  captors  for  that  purpose;  and 
can  consul-  to  iuduce  them  to  favorable  terms,  he  represented  to  them  that 
Scniof  prixw  ^^  would  prov0  that  the  capture  was  made  by  the  privateer, 
and  by  Uie  while  Under  British  colors,  contrary  to  the  laws  of  Fraru:ey 
iffter"uiatThc  in. conscqucuce  of  which  the  proceeds  of  the  prize  would  be 
prop«rtv  would  taken  wholly  by  the  government.  A  written  agreement  was 
coIi!dimned,u^-  "^^dc,  ou  the  25th  July,  1810,  between  the  master  and 
dcr  the  Berlin  the  captors,  by  which  the  latter  stipulated  to  pay  fifty  thousand 
crees^T  (hat  fraucs,  provided  it  should  be  ratified  by  the  council  of  prizes, 
he  ought  to  at-  and  to  be  paid  out  of  the  proceeds  of  the  sales  of  the  ship  and 

proviso*  *wUh  ^^^S^y  ®"^  ^^^  master  ceded  and  abandoned  them  to  the  cap- 
the  captors,  tors.  By  a  private  agreement  with  the  captain,  the  captors 
made  a°*coin-  ^^^^  ^^  P^X  fourteen  thousaud  francs  more.  The  public  con- 
promise,  and  tract  having  been  ratified  by  the  council  of  prizes,  both  sums 
abou^T****  ^e  ^^^  P*^d  to  the  master.  The  plaintiffs  and  defendants  both 
fourth  of  the  refused  to  receive  the  money,  which  amounted  to  about  twenty- 
[*3]  five  *per  cent,  on  the  ship  and  cargo ;  and  the  same  remained 

value  of  the  ready  to  be  paid  to  whoever  should  be  entitled  to  receive  it. 
vessel^  and  car-  j^^^  making  this  Compromise,  the  master  acted  entirely  with  the 
doned  ihcm  to  knowledge  and  advice  of  the  American  consul-general  and 
'^^VhrSisured  ^^^^  o^  pnzes ;  and  of  the  American  minister,  the  former  of 
received  advice  whom  signed  the  contracts  with  the  captors.  *  The  plaintiffs 
OT  ^^^ie^'^^aSth  ^^^  ^^  agent  or  consignee  at  Calais ;  and  the  goods  were  not 
Maif,  and  gave  consigned  to  the  master,  nor  had  he  any  other  authority,  in 
t"rthci!^f"to  relation  to  them,  than  what  resulted  from  his  being  master  of 

the       insurers,  the  ship. 

Novem^  ^^      '*  ^^  admitted  that  the  master,  who  was  owner  of  one 

made  an  aban-  fourth  of  the  ship,  acted  throughout  in  good  faith,  and  in  a 

toSTicws  ^^^  *  manner  which  he  believed  to  be  for  the  interest  of  all  con- 

Tho  '  com-  cerned,  and  without  knowledge  of  any  insurance  having  been 

£IISi''*on  ^he  "^^^®- 

S6th  July,  by  Advicc  of  the  capture  was  received  by  the  plaintiffs,  on  the 
ISL""^'o^^  26th  May,  1810,  and  on  the  same  day  they  gave  notice 
er  oFihe  ship,  thereof  to  the  defendants,  and  on  the  twenty-sixth  November, 
w  ^/We^and  ™^^®  *^  abandonment  to  them  of  the  property.  The  defend- 
for  the  i>enefit  auts  rcfuscd  to  accept  the  abandonment,  supposing  themselves 
ed  *but*^Sout  discharged  by  the  act  of  the  master  in  ceding  the  property  to 
any  express  au-  the  captors,  before  the  plaintiffs  had  a  right  to  abandon, 
ihoriiy,  and  his      ^  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 

aois  were    not     /•-v  .  »         ^t  t  i*  ▼ 

adopted  or  raU-  ol  the  court  on  a  case  containing  the  above  facts.     It  was 
^^y  ^^^  agreed,  that  if  the  court  should  He  of  opinion  that  the  plaintiffs 
bdd, '  thai  Tbe  were  entitled  to  recover,  the  ai     uit  sliould  be  liquidated  bv 
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two  pensons  to  be  appointed  by  the  court;  and  that  either     albant. 
party  might  turn  the  case  into  a  special  verdict.  January,  I812. 


P.  A,  Jajfy  for  the  plaintiffs.  A  master  acting  bona  fide, 
for  the  interest  of  all  concerned,  cannot,  by  his  acts,  vacate  the  ^^^c^  '■** 
policy.  In  the  case  of  Jumel  fy  Desobry  v.  The  Marine  In- 
surance Company,  {1  Johns.  Rep,  412,)  a  compromise  made  JUSS^ieceJiu; 
by  the  master,  after  an  abandonment,  did  not  affect  the  Hght  the  a^ent  of 
of  the  insured  to  recover  for  a  total  loss.  The  question  now  ^  hiTlcu 
is,  whether  such  a  compromise,  made  before  an  abandonment,  could  not  pro- 
can  alter  or  prejudice  the  rights  of  the  insured.  It  is  for  the  ^at'thectStore 
interest  of  all  parties  that  the  master  should  have  the  power  to  created  a  valid 
act  for  the  benefit  of  all  concerned.  At  the  time  of  the  cap-  do^e^r'^Ia 
ture,  the  master  was,  by  law,  the  agent  of  both  parties,  and  a  the""*  mtian 
>oint  agent  cannot,  by  his  acts,  change  the  relation  of  his  prin-  gi*!!^di3*'2j 
cipals,  or  vary  their  rights.  exerdU  of  ^ 

Again,  by  the  capture,  the  right  of  abandonment  became  ^IJIum  '^r  £ 
vested,  and  must  continue,  until  devested  by  a  restoration  of  liiacoDdenma- 
the  property,  or  by  some  act  of  the  insured,  or  their  authorized  ^"{^oi**^ 
agent.  It  *cannot  be  pretended,  in  this  case,  that  the  plaintiffs  "***  r%  ^  1 
had  any  control  over  the  master,  who  was  necessarily  as  much  that  Ume,  the 
the  agent  of  the  defendants  as  of  the  plaintiffs.  (2  Cainea,  301.  abando^ioMnii 
Wm.  Bl  313.)  It  is  admitted  that  he  acted  in  good  fnith.  SSSI,  h«i*^ 
WiU  it  be  said  that  he  acted  ignorantly  or  foolishly  ?  It  is  ^«n  ^!«I?' 
enough  that  he  acted  according  to  his  best  judgment,  and  the  rroin,*The  cap! 
best  advice  which  could  be  obtained.  (1  Term  Rep,  608,  and  i«re/«» »  ««3»- 
note,  Plantamour  v.  Staples.  Mils  v.  Fletcher,  Doug.  231 .)  ^a^  ^^  ^^ 
Can  it  be  said  that,  under  the  circumstances  of  the  case,  he 
did  not  act  well  ? 

It  may  be  said,  that  the  plaintiffs  could  make  no  abandon- 
ment ;  because,  having  parted  with  all  their  property,  they  had 
nothing  to  abandon.  If  so,  then  an  act  of  abandonment  was 
equally  unnecessary  as  if  the  vessel  had  been  wholly  lost  at 
sea.  But  an  abandonment  relates  back  to  the  time  of  capture. 
The  clause  in  the  poUcy  merely  suspends  the  exercise  of  the 
right  of  abandonment  for  six  months. 

It  will,  perhaps,  be  said,  that  the  defendants  have,  by  the 
compromise  with  the  captors,  been  deprived  of  their  right  to 
claim  compensation  from  the  French  government ;  but  as  the 
compromise  was  ratified  by  the  council  of  prizes,  any  claim 
against  the  government  must  remain  unimpaired. 

Hoffman  and  T.  A.  Emmet,  contra.  This  is  the  first  of  a 
^ew  class  of  cases  on  the  subject  of  compromises.  The  cases 
to  be  found  in  the  books  are  different,  and  the  doctrine  de- 
rive<f  from  them  cannot  be  applicable  to  the  present  case.  The 
plaintiffs  demand  a  total  loss,  and  if  they  cannot  recover  for 
that,  they  are  entitled  to  nothing.  In  Berens  v.  Rucker,  and 
the  other  cases  of  compromise,  which  ha\e  been  cited,  the  in- 
surers were  held  liable  to  pay  the  charge  of  a  compromise, 

(a)  Aec  WaddM  t.  CUmmhitm  hu.  Co.  10  Jahu,  Rep.  67.    Tbe  warrant/  af  to  abandon* 
■ODt  w  nkrictod  to  capcoia  and  datentloa.    €|fdfii  ▼.  CWawW—  iw.  0».  10  Mm.  Rtf,  Sf73» 
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bona  fide  maide,  to  prevent  condemnation,  or  to  avoid  a  greater 
expense.    The  compromise  was  to  save  or  regain  possession 
of  the  property,  not  to  abandon  it  to  the  captors.    The  insured 
or  the  master,  acted  under  the  clause  in  the  policy,  which  per- 
mits them  to  labor,  &c.  for  the  preservation  of  the  property 
This  clause  furnishes  the  true  test  of  the  master^s  authority 
and  while  he  acts  for  its  preservation,  a  compromise  made  i& 
good  &ith,  for  that  purpose,  is  binding  on  the  insurers ;  but 
where  the  compromise  is  made,  not  to  save  or  recover  the  pro- 
perty, but  for  its  loss,  beyond  the  possibility  of  restoration,  it 
cannot  come  within  the  scope  of  the  authority  given  by  that 
clause. 

Prior  to  an  abandonment,  or  a  valid  cause  of  abandonment, 
the  master  cannot,  by  lus  acts,  turn  a  partial  into  a  total  loss, 
nor  a  total  into  a  paiitial  loss.  Insurers  are  not  answerable 
for  the  mistakes  *or  faults  of  the  master,  prior  to  an  abandon- 
ment, nor  for  any  errors  of  judgment. 

Then,  whose  agent  was  the  master  ?  If  he  was  the  agent 
of  neither,  then  the  insurers  are  not  responsible  for  his  acts; 
and  admitting  he  was  the  joint  agent  of  both  parties,  and  acted 
beyond  the  sc<^  of  his  authority,  though  bona  fide,  still  the 
question  recurs,  and  always  must  recur,  are  the  insurers 
answerable  ? 

To  ascertain  the  time  when  the  master  becomes  the  agent 
of  the  insurers,  we  must  fix  the  time  when  the  property  was 
transferred  to  them.  Until  the  property  is  actually  transferred, 
or  the  innired  have  a  right  to  transfer  it,  the  property  cannot 
be  said  to  belong  to  the  insurers,  and  ^e  master  cannot  be 
their  agent  in  respect  to  it. 

Then,  what  is  the  true  constniction  of  the  clause  in  the 
poUey,  which  says,  that  the  insured  shall  not  abandon,  in  case 
of  capture  or  detention,  until  after  six  months,  or  until  after 
condemnation?  It  is  true  that  an  abandonment  relates  back 
to  the  just  cause  of  such  abandonment ;  but  it  is  begging  the 
question,  in  this  case^  to  say,  that  the  capture  was  the  just 
cause  of  abandonment.  By  this  agreement  of  the  parties,  no 
right  to  abandon,  in  case  of  capture  or  detention,  could  exist, 
until  after  a  condemnation,  or  a  detention  for  six  months.  It 
is  not- capture  alone  that  ^ves  the  right  to  abandon,  but  there 
must;  also  be  a  condemnation  ordetention  for  six  months.  The 
contract  in  this  cktuse  is  ejcplidt,  that  the  insurers  are  not  to 
be  answerable  for  a  capture  or  detention  which  does  not  last 
six  months,  or  is  not  followed  by  a  condemnation.  If  tlie  ves- 
sel is  released'  before  the  end.  of  six  months,  the  capture  or 
detention  is  a  nullity^  No  technical  total  loss,  and,  conse- 
quently, no  right  of  abandonment,  can  exist,  until  after  a  de- 
tention of  six  months,  or  a  condemnation.  Then,  until  the 
contingency  happens  which  gives  the  right  of  action  against 
the  insurers,  and  fixe^  the- rights  of  the.  parties,  the  master  can- 
not be  deemed  the  agent  of  the  insurers,  or  of  both,  paxtiesi  by 
10 
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neceflbity.    But  preTioos  to  siich  ereht,  the  maister  transferred    albant^ 
the  property  to  the  captors.     If  the  plainttfTs  had  don^  this,  J*^^^n*  ^.w* 
lorelf  Aey  dould  not  claim  for  a  total  loftis:    The  case  of  JUmd  "^cIIitK^ir^ 
^  Deaobry  v.  The  MSatiM  Inaurc^nd  Company ,  is  not  appVi-         v, .  . . 
cable  to  the  present  case.  ^cH  '"* 

This  is  not  the  case  of  a  coinpromise,  by  way  of  ransom^ 
like  those  which  have  b^en  cited ;  ii  isf  an  agreement',  by  wuy 
of  sale  or  tnmsfbr  of  the  property  tb  this  captors. 

The  property  was,  in  fectj  wAd,  and  the  capture  arid  arri^st 
^^rithdniwn  and  at  an  end,  several  mbiiths^  before  th^  abandon-  [  *  6  ] 

ment  was  made.  Th^re  was  a  comply  reEnqnishuient  of  the 
subjeet ;  an  abandonment  of-  this  voya^.  The  voyage  wtib 
broken  up,  not  by  reason  of  a  peril  insured  against,  as  in. the 
cas^  6fMU9  V.  FUHchery  bdt  ^y  a  rale  of  the  subject.  When 
the  adtandonhieiit  was,  afterwards,  made,  the  defendants  had 
a  right  to  say  tb  the  plaintiffs)  "  the  policy  is  at  an  end.  The 
property  has  bedh'  sbld'  by  the  master,  arid  the  voyage  aban- 
doned;" 

If  capture  aldnis  db^s  not  furnish  a  veilid  cause  of  abandon- 
ment, then'  thts.casi^  is'  not  to  be  distingiiished,  in  principle, 
from^that  of  Ordi)g\.  The  IMited  Insutance  Company.  (6 
JohfUit.  R^:  3S6.)  THer<^  is  no  difft^rence  between  thd  aban- 
donment of  the  property,  for  f^r  of  a  condemnation,  and  ah 
idMLndonmen  t^  6P  the  vopige,  for  fear  of  capture. 

Again,  the  rh^tet  Had  rto  right  to  deprive  the  partiesf  of  any 
daim,  thrdtigb  the  gdVeriinierit,  for  a  restoration  of  the  pro^ 
perty.  It  ii^  well  lAiowh  that  iiiatiy  vcfsseb  captuitfd  under  the 
Bertin-BaA  Miktfi  dedrees  Have  been  restored.  By  the  com- 
promise; all  gr^tmd  for  a'  cfa^m  tb  ibstoriiiion  has  be^ii 
taken  away:  There  ha^  b^eri' a  complete  rehnquishmerit  of 
the  rights  of  the  parties ;  and  the  insurers  were  entitled  t6 
havi^  the  right  to  a  chance  of  refstorattbn,  transferred  tb  theni 
by  the  aUandMfhetit. 

Horitim,  in  reply".  When  iie#  cases  arise,  and  the/  prin- 
ciples of  former  decisions  af^  applicable,  the  court' willmake 
the  applieatibn  ^,  ahd  if  ndw*  principles  of  decision  most  bb 
resorted  to,  the  cotirt  will  lay  them  down.  The  tVenth  de- 
crees are  new  and  uhprecederited ;  and,  by  those  decrees, 
this  vessel  and  her  cargo,  sailing  laWfulIy  and  innoceritljr,  a^  a 
neutral,  must  have  irievitably  been  condenmed,  for  having  been 
visited  by  a  Bfiiifh  cruiser.  The  prize  courts  of  France^  sit- 
ting and  acting  under  those  decrees,  were  bound ' to  condem'ft' 
the  property,  and  leave  the  injured  party  to  seek  rbdress 
through  his  o5^n  government.  There  would  be  the  sdhie 
ground  fbf  a  reclamatiori'against  thd  government,  in  this  case, 
a«  in  every  other,  arising  under  the  low  of  nations. 

It'Wiis'a  matter  of  indiffdrbnce  to  the  master,  whether  the 
French  government  or  its  citizens  got  the  property,  since  tfa^' 
ooadomnatioa  \i^itB  certain.    He  mmle  the  best  use  of  circum- 
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ALBANT,    stances  to  compromise  with  the  captors,  and  save  a  plank  from 
I«nuary,j5i2.  ^hg  general  wreck. 

The  principle  which  is  to  govern  in  this  case  does  not  arise 
out  of  the  clause  in  the  policy,  giving  the  insured  leave  to 
labor  for  *the  safety  and  preservation  of  the  property.  It 
arises  from  the  power  resulting  to  the  master,  from  necessity, 
to  act  for  the  benefit  of  all  concerned ;  and  his  acts,  done  bcna 
fidty  are  binding  on  all.  Does  the  right  to  ransom  or  com- 
promise, after  capture  or  abandonment,  result  from  the  general 
clause  in  the  policy  ?  In  Berens  v.  Ruck^,  that  clause  is  not 
alluded  to.  It  is  put  on  the  broad  ground  of  the  necessity  of 
the  case,  arising  from  the  situation  in  which  the  property  was 
placed. 

The  cases  of  ransom  proceed  on  the  same  principle,  and  are 
perfectly  analogous.  A  ransom  may  be  made  either  by  agree- 
ing  to  pay  a  sum  of  money  for  the  whole  of  the  property,  or 
that  the  captors  should  retain  a  part,  and  release  the  residue. 

The  written  clause  in  the  policy,  as  to  an  abandonment, 
merely  suspends  the  exercise  of  the  right,  and  leaves  the  par- 
ties, in  everv  other  respect,  precisely  in  the  s^e  situation  as 
if  no  such  clause  had  been  inserted.  Can  k  be  pretended  that 
every  thing  which  intervenes,  during  the  six  months,  is  to  be 
at  the  risk  of  the  insured  ?  If  within  the  six  months  the  pro- 
perty is  restored,  so  that  the  insured  has  the  full  and  free  use 
of  it,  then  his  right  to  abandon  ceases ;  but  if  by  the  act  of  the 
master,  or  for  any  other  cause,  the  property  is  not  fully  restored, 
then  the  act  of  abandonment  has  relation  back  to  the  time  of 
capture.  Suppose  the  property,  after  the  capture,  and  before 
the  expiration  of  six  months,  had  been  destroyed  by  an  armed 
force,  or  had  been  redelivered  on  bonds ;  or  suppose  the  mas- 
ter had  paid  three-fourths  of  the  property  for  liberty  to  proceed 
to  Tonningeny  would  not  the  insurers  in  all  these  cases  have 
been  liable  ?  There  is  no  substantial  difference  between  the 
present  and  either  of  the  cases  supposed. 

In  this  point  of  view,  it  is  unnecessary  to  enter  into  a  very 
nice  examination  of  the  doctrine  of  agency.  Whatever  the 
master  does  after  the  accident,  and  before  the  insured  have  an 
opportunity  to  give  him  instructions,  will  not  prejudice  them. 

Suppose  the  master  to  be  the  agent  of  neither  party,  then 
his  act  may  be  considered  as  tortious  as  the  intermeddling  of 
a  stranger,  for  which  the  insured  are  not  liable.  The  capture 
was  a  valid  ground  of  abandonment,  and  the  property  remain- 
ing for  six  months  after,  without  being  restored,  the  abandon- 
ment has  a  full  and  complete  effect. 

Again,  the  plaintiffs  have  a  just  claim,  at  least,  for  on  in- 
demnity for  a  partial  loss,  or  for  three-fourths  of  their  property. 
Compromises  have  been  allowed  and  sanctioned  by  courts 
whether  with  good  policy  or  not,  it  is  unnecessary  now  to 
inquire. 
1*8]  *This  case  is  wholly  different  from  that  of  Craig  v.  7%e 

12 


OF  THE  STATE  OF  NEW-YOKK.  « 

United  Insurance  Company.    Here  was  no  idle  or  hasty  fear    albant. 
of  an  intermediate  capture.     A  capture  had  taken  place,  and  ^^^^nr*  18«- 
there  was,  according  to  the  judgment  and  belief  of  the  best  ''clarksoT' 
informed  men,  a  moral  certainty  of  condemnation ;   and  if  ▼• 

the  compromise  had  not  been  made,  it  was  equally  certain  that  ^*Si  ^"^ 
no  part  of  the  property  would  have  been  saved. 

Per  Curiam.  The  capture  in  this  case  created  the  total 
kMS,  and  the  special  stipulation  in  the  policy  only  suspended, 
for  six  months,  the  general  right  to  abandon.  At  the  expira- 
tion of  the  time,  the  abandonment  was  duly  made,  and  it 
related  back  to  the  capture,  and  took  its  operation  and  effect 
fix>m  that  loss.  The  only  question  is,  whether  the.  act  of  the 
captain,  in  the  intermediate  time,  destroyed  or  impaired  the 
plaintiffs'  right.  During  the  interval  of  time  between  the  no- 
tice of  the  capture  and  the  abandonment,  the  property  remained 
in  the  hands  of  the  captors  without  restoration,  and  the  cap- 
tain, acting  with  good  &ith,  and  upon  the  best  advice  that 
could  be  obtained,  entered  into  a  composition  with  the  captors, 
and  abandoned  the  property,  upon  payment  of  twenty-five  per 
cent.  The  parties  to  the  policy  neither  authorized,  nor  have 
since  adopted,  the  act  of  the  captain ;  but  as  he  was,  ex  necea^ 
eUaie,  the  mutual  agent  of  both  parties  during  that  time,  to  do 
what  was  right,  his  acts,  done  in  good  faith,  and  for  the  bene- 
fit of  all  concerned,  could  not  prejudice  the  rights  of  either 
under  the  contract.  The  doctrine  laid  down  by  Lord  Mane^ 
fieldy  in  Mills  v.  Fletcher ,  (Doug.  231,)  was  to  this  effect. 
The  captain,  in  that  case,  had  no  authority  but  what  was  im- 
plied in  his  general  trust  as  master  of  the  vessel,  and  after  a 
capture  and  recapture,  and  while  the  consequence  of  the  cap- 
ture rendered  the  case  an  extreme  one,  the  master  sold  the 
vessel  and  cargo  prior  to  an  abandonment,  and  the  court  put 
the  cause  upon  this  point,  whether  the  captun  had  acted  with 
good  faith  and  for  the  benefit  of  all  concerned,  and  as  there 
was  no  doubt  of  the  fiict,  the  assured  recovered  a  total  loss. 
This  case  is  within  the  principle  of  that  decision.  There  is 
every  reason  to  believe  that  the  composition  in  this  case  was 
prudent,  and  most  for  the  interest  of  the  parties  to  the  policy; 
and  there  is  no  ground  for  a  distinction  between  a  composition 
by  which  the  subject,  or  a  portion  of  it,  shall  be  specifically 
restored,  or  an  equivalent  given  for  the  subject  itself.  The 
question  never  turns  upon  the  mode,  or  nature,  or  value  of  the 
composition,  but  upon  the  prudence  or  integrity  of  the  act. 

^he  abandonment  being  supported  by  the  capture,  and  [*9J 

resting  upon  it,  by  relation,  the  benefit  of  the  intermediate 
composition  belongs  to  the  defendants  and  not  to  the  plain- 
tiffs, and  they  must  look  for  their  proportion  of  it  to  the 
master.  The  plaintiffs  are  entitled  to  recover  as  for  a  total 
Ion,  to  the  extent  of  their  interest  insured.  - 

Judgment  for  the  plaintiffs. 

IS 


^  CASES  IN  TJE01  jBUP&BME 

(^^^l^r^^   BEAiMiVRflT  and  Fu&LD  jogamBt  The  Columbiait 

fiiuLO^QVT  IvftURANCJB    CoMPANY. 

C^u  1)1^.  Cp.  ^g£g  ^^  an  action  on  a  policy  of  insurance  on  the  ehip 
If  a  skm,  »  Dean,  dated  the  23d  /t^y,  1809,  firom  New-Y^k  to Brjanan, 
ireD^^be  ^  ^^^  liberty  to  touch  at  Amsterdam,  or  Rotterdamy  or  Toii- 
untariiy  rai  a-  fMgen,  fpT  E  market ;  if  turned  away,  to  have  liberty  to  go 
S^i^l^ardf  n!  to  CI  near  open  port,  where  she  may  be  admitted ;  valued  «t 
tcnrerad  and  3|000  dollars,  the  sum  iusured,  being  one  half  ihe  ship; 
{^^^thedT  "  warwited  American  property ;  if  captured  or  detained,  the 
nafM  retuiUa^  insured  aot  to  abandon,  if  the  property  is  released  in  «ix 
£n^  are  to^  WWlhs  aft^  adyioe  ji»  received  here  and  notice  thereof;  free 
borne  as  gone-  frQm  fifi%zwrfi  fn  port,^'  The  plaintiffs  .averred  a  loss  by  the 
"ito*i?!rj;*,  perils  of  the  «a. 

aet  of  ranniDf  fhe  c|Luse  wos  tried  at  the  New-York  siltmgs,  in  /una, 
i£l>Udr^5!  18U,  before  Mr.  Justice  7%o«npso».  The  interest  of  the 
•d  and  totally  plaintifls,  and  the  abandonment  were  admitted.    The  property 

•Sio'^'UrS:  was  American. 

ihis  if   not  a      j^y  the  deposition  of  the  master,  which  was  read  in  evi« 

vv^nuref^ud  4^1106,  it  was  prpved,  that  the  Dean  wajs  seaworthy  when  she 

Ihe   ca^i^o   b  sailed  from  Nfiw-Yorky  on  the  29th  June,  1809/   The  cargo 

erati&i^ra)^  consisted  of  sugar,  coffee,  cotton,  drugs  and  medicines,  and 

various  other  articles  shipped  by  the    plaintiffs  and  others 

During  her  voy^e,  on  the  16th  and  17th  of  July,  the  ship 

niet  with  violent  gales  of  wind  and  heavy  seas,  which  caused 

her  to  spring  a  leak.     The  weather  continued  tempestuous 

until  the  twentv-sixth,  and  the  leak  continued  to  increase,  so 

as  jLo  require  all  h^nds  constantly  at  the  pumps.     Finding  it 

impossible  to  keep  the  ship  jGree,  the  captain,  with  the  advice 

of  the  crew,  determined,  on  the  1st  of  Auguet,  to  put  into 

the  aeajnest  port,  for  the  preservation  of  the  ship  and  cargo,  as 

well  a^  the  Uves  of  the  crew ;  and  being  off  the  coast  of  Hot' 

lan4y  he  put  into  the  Texel,     On  his  arrival  there,  he  found  an 

embargo  had  been  laid  by  liie  government.     The  ship  went 

injtQ  the  harbor  of  New  Diep,  where  she  was  immediately 

I  *  10  ]        repaired  f  and  her  leaks  stopped,  so  that  she  was  ready  for  sea, 

anjd  would  have  proceeded  on  her  voyage,  had  she  not  been 

4etoined  by  the  embargo.     On  the  23d  AugVLet,  the  ship, 

(a}Batwiiefe,  ^*^  ^^^  twenty  Others,  lying  in  the  Texel  and  New  Diep, 

fu  the  ttrand-  W!^  Ordered,  by  the  government,  to  Ametjerdam,  and  pro- 

Slich httotait;  ceed^d  towards  that  place.     She  arrived  at  Durgendam  the 

lost,  the  cnrco  30th  August,  and  wos  detaiuied  thefe  by  an  anned  ship,  until 

^t£F^iighu  ^^  ^^^  Sqpitember,  when  tl^  embargo  was  raised,  and  the 

tn,  the  expen-  ship,  with  oer  coigo,  was  permitted  to  proceed  to  sea.     While 

aJe  «neriTa5!  ^^^  ^^^^  ^^^  ^^  OuTgenddm,  the  nuster  received  a  written 
frage.  HevtC  oxA^T  froo)  the  goYCfnment,  dated  the  4th  Sq^tember,  require 
^j^^w™J  iijg  hiiB  to  deliver  out  of  the  ship,  to  the  bearer  of  the  order, 
Au.  Co!  11  twenty-five  boxes  of  Peruvian  bark,  and  under  that  order, 
Johm,  R^,  SB.  the  ii)^er>  against  his  will,  delivered  the  bark.  On  the  9th 
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^fepHemfter  €he  «hip  proceeded  back,  and  reached  the  Texel    MUiiOfBL 
on  the  .fourteenth,  when  she  was  brought  tol)y  an  armed  ship,  J«»*«y»  wo. 
Mid  obliged  to  continue  at  anchor  under  her  guns,  without  ^bmuvm 
iiaving  any  communication  with  any  other  vessel,  or  the  shore,  ▼• 

doring  ftmr  days,  whi<^  detention  was  by  an  order  or  regula-  ^''•^■•^• 
tion  of  the  government.  On  the  19th  September,  while  the 
riiip  was  so  detained,  a  violent  storm  arose ;  the  ship  drifled 
irom  her  anchors,  and  being  in  danger  of  running  foul  of 
fieveral  other  vessels  which  were  adrift,  the  master,  after  con- 
sulting ike  pilot  and  the  officers  and  crew,  and  with  their 
advice,  ^nd  as  the  only  means  of  extricating  themselves  from 
their  dangerous  situation,  and  of  preserving  their  lives  and 
the  ship  and  cargo,  determined  to  cut  the  cables  and  run  the 
ship  on  shore.  Having  cut  the  cables,  the  ship  was  steered 
for  the  Zuydtoatt,  on  approaching  whidi  she  struck  and  beat 
with  great  violence,  and  having  no  anchors  or  cables,  she  was 
driven,  by  the  violence  of  the  wind,  high  on  the  shore.  The 
ship  was  greatly  injured  by  the  stranding  ;  and,  in  the  opinion 
of  the. master,  it  was  impossible  to  get  her  off.  On  the  26th 
S^Umbery  there  was  a  government  survey  of  the  ship,  and 
the  surveyors  were  of  opinion  that  there  was  hardly  any 
piobfd>ttity  that  the  ship  could  be  got  off;  and  if,  by  any 
extraordinary  storm,  w'hM^h  might  occasion  a  rise  of  water,  she 
eo«ld  he  got  off,  she  was  so  much  damaged,  that  the  cost  of 
repairs  would  far  exceed  her  value  when  repaired.  Leave 
was  obtained  from  the  government  to  sell  the. ship  ;  but  it  did 
not  appear  how  she  was  disposed  of  afterwards. 

Prom  the  time  of  the  stranding  to  the  25th  September,  the 
crew  were  engaged  in  diseha^ng  the  cargo  on  board  of 
lifters,  employed  by  the  master.  About  fitty  hogsheads  of 
the  «ugar  were  damaged  and  partly  dissolved  by  sea-water^  in 
consequence  of  the  ^ieaks.  Some  of  the  dru£s  were  also  (  *  1 1  ] 
damaged.  The  lighters  with  the  goods  proceeded  to  the  Texd 
harbor,  where  they  we're  detained  by  the  embargo,  and  on  the 
anrival  of  the  eargo  at  ^m^terilam  in  the  lighters,  it  was  seized 
and  taken  possession  of  by  the  officers  of  the  government,  and 
put  into  the  government  stores,  where  it  was  detained,  by  the 
govteniment,  when  the  master-  left  HoUand  for  the  United 
State9y  on  the  1 3th  October. 

When  the  «hip  first  arrived  in  the  Texel^  Field,  the  super- 
cargo, went  vp  to  Amiterdam,  to  obtain  permission  for  the 
ship  to  go  into  the  New  Diepy  in  order  to  be  repaired,  as  the 
American  vice-consul,  at  the  Texely  informed  the  master  that 
such  permission  could  not  be  obtained  elsewhere.  Or  the 
13lh  August y  permission  was  given  to  the  master,  by  an  officer 
of  a  ship  of  war,  for  tfie*I>6im  to  go  into  New  Diepy  and  the 
ship  was  repaired* the  day  after.  The  master  also  deposed, 
that  it  was  his  intention  to  have  proceeded  directly  to  Bremen, 
and  not  to  touch  or  land  any  part  of  the  cargo  in  Holland. 
That  the  Dean  was  not  consigned  to  any  particular  place  or 
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person,  but  the  car^o  was  under  the  management  of 
the  aupercargo,  who  also  had  the  direction  of  the  ship,  so  fiir 
as  respected  her  place  of  destination ;   that  the  cargo  was 
seized,  after  it  had  been  put  on  board  of  lighters,  on  its  arri- 
val in  the  Texel^  under  the  Dutch  decree  of  the  31st  July 
1809. 

One  of  the  bills  of  lading  was  for  twenty-five  chests  of 
Peruvian  bark,  and  a  hogshead  and  tierce  of  merchandise,  to 
be  delivered  at  Bremen,  dangers  of  the  sea  only  excepted,  to 
Messrs.  W.  fy  S.  fViUinck,  of  Amsterdam;  and  it^pippeared 
that  on  the  petition  of  Messrs.  W,  fy  S.  fViUincky  an  order 
was  obtained  from  the  commissary  general  and  director  ol 
the  marine^  to  land  the  bark ;  which  was  accordingly  done : 
and  Messrs.  WiUinck  certified,  on  the  back  of  the  bill  of 
lading,  that  the  twenty-five  chests  of  bark  had  been  delivered 
to  them,  by  order  of  the  government,  for  which  they  paid  the 
fi'eight ;  but  the  hogshead  and  tierce  of  merchandise  was  to 
be  delivered  at  Tonningen,  8fC. 

By  the  bills  of  lading  of  the  rest  of  the  cargo,  it  was  to  l>e 
delivered  at  the  port  of  Bremen,  to  the  order  of  the  shippers. 

By  the  instructions  of  the  plaintiffs  to  the  master,  he  was 
directed  to  proceed  to  Bremen,  or  to  such  port  or  ports  as 
Mr.  H,  W,  Field,  the  supercargo,  might  advise  or  direct,  they 
giving  to  him  all  their  authority  to  act  for  the  best  in  his 
power,  for  the  sale  of  their  property  consigned  to  him. 

In  the  protest  of  the  master,  made  at  Amsterdam,  he  stated 
that  ^fter  the  ship  was  on  shore,  the  cargo  was  unloaded,  with 
a  view  to  be  sent  to  his  correspondents  at  Amsterdam,  but 
the  whole  cargo,  (except  twenty-five  boxes  of  quinquina, 
which,  by  a  special  order  of  the  government,  he  had  been 
obliged  to  deliver,)  he  had  been,  against  his  will  and  expecta- 
tion, obliged  to  deliver  into  the  king's  stores  at  Amsterdam. 

It  appeared  that  the  defendants  were  also  insurers  of  goods 
of  the  plaintiffs,  on  board  of  the  same  vessel,  for  about  5,000 
dollars,  and  goods  for  other  shippers  were  insured  to  the 
amount  of  about  26,000  dollars.  The  master  knew  of  no 
insurance,  until  after  the  loss. 

The  jury  found  a  verdict  for  the  plaintifls,  subject  to  the 
opinion  of  the  court  on  a  case  containing  the  above  facts. 

The  whole  of  the  above  iiicts  are  not  stated  as  relative 
merely  to  the  action  on  the  policv  on  the  ship,  but  with  a  view 
to  the  two  succeeding  cases  on  mefre^ht  and  cargo,  for  the 
same  voyage. 

Colden,  for  the  plaintiflfs.  The  plaintifls  claim  a  total  loss 
by  the  perils  of  the  sea;  and  it  is  not  easy  to  imagine  what 
ground  of  defence  can  be  maintained  by  the  defendants.  It 
IS  understood,  however,  that  it  will  be  contended,  that  this 
was  a  case  of  general  average  to  which  the  goods  saved  ought 
to  contribute.  But  here  was  no  voluntary  and  dehberate  sac- 
16 
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lifice  of  a  part  for  the  safety  of  the  whole.     It  was  a  voluntary     ALBANY, 
stranding,  followed  by  a  shipwreck  or  total  loss,  which  is  never  January;  isi^. 
a  case  of  general  average.     (1  Emerigoiiy  164.  668.  670.)  ^brIdhT"  ^ 
If  the  ship  had  been  got  off,  the  expenses  of  getting  her  oft  v. 

might  have  been  general  average.  But  supposing  it  was  a  ^^^*  ^ 
case  for  a  general  average,  yet,  according  to  the  decision  of 
this  court  in  Maggrath  &f  Iliggins  v.  Church,  (1  Caines' 
Rep.  196,)  the  plaintiffs  are  entitled  to  recover  the  whole 
amount  of  the  loss  of  the  defendants,  in  the  first  instance,  and 
they  must  look  to  the  goods  for  the  contribution. 

C.  /.  Bogert  and  iS.  Jones,  jun.  contra.  The  vessel  was 
not  driven  on  shore  by  the  storm,  but  the  captain,  on  consul- 
tation with  the  crew,  cut  her  cables,  and  run  her  on  shore,  for 
the  general  preservation  of  the  ship  and  cargo,  and  the  lives 
of  the  men.  It  was  a  voluntary  stranding,  for  the  sake  of 
greater  safety.  The  vessel  was  not  totally  lost.  She  remain- 
ed high  and  dry  on  the  shore ;  and  it  was  a  question  whether 
she  could  have  been  repaired. 

Su-ppose  the  whole  cargo  had  been  thrown  overboard,  to 
save  the  vessel  and  the  lives  of  the  crew,  would  it  not  be  a 
cas^of  general  average,  as  much  as  if  there  had  been  a  jetti- 
son of  part  of  *the  cargo  only  ?  To  constitute  a  case  of  [  *  13 1 
general  average,  it  is  sufficient  that  the  subject  has  been  vol- 
untarily sacrificed  for  the  general  safety. 

The  case  of  Maggrath  fy  Higgins  v.  Church  does  not 
apply ;  for  here  the  plaintiffs  are  owners  of  the  vessel,  freight, 
and  goods.  (Jumel  fy  Desobry  v.  Marine  Ins,  Co.  7  Johns. 
Rep.  412.)  The  defendants,  therefore,  are  entitled  to*  have 
the  general  average  stated,  and  the  amount  which  the  cargo 
is  to  contribute  deducted. 

D.  B.  Ogden,  in  reply,  observed,  that  where  a  ship  is 
totally  lost  by  one  and  the  same  peril,  in  whatever  manner  it 
may  happen,  it  cannot  be  a  general  average.  No  such  case 
can  be  found  in  the  books.  AH  the  writers  speak  of  a  dan^ 
age  or  partial  injury.  A  loss  which  docs  not  conduce  to  the 
preservation  of  both  .shil^  and  cargo,  is  not  an  average  loss. 
It  must  appear  that  the  ship  and  the  rest  of  the  cargo  were,  in 
fact,  saved.     {Marshall,  537.  542.) 

In  the  case  of  Jumel  ^.  Desobry  v.  Marine  Insurance 
Company,  the  court  proceeded  on  the  ground  of  the  insured 
being  the  owner  of  the  whole  cargo,  as  well  as  of  the  vessel 
and  freight.  Here  the  plaintiffs  owned  only  about  one  sixth 
of  the  whole.  This  case,  therefore,  comes  within  the  princi- 
ple of  Maggrath  ^  Higgins  v.  Church. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  loss 
of  the  ship  is  to  be  attributed  to  the  perils  of  the  sea.  She 
was  forced  into  the  Texd,  by  distress  and  danger,  arising 
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AI-BANY,     from  tempestuous  weather ;  and  when  she  was  ready  to  de 

January,  1812.   part,  she  was  Stranded  and  lost  in  consequence  of  a  storm. 

^BkIdhvrbt    The  only  real  question  in   the  case  is,  whether  the  loss  of  the 
V.  ship  is  to  be  borne  as  a  general  average,  to  which  the  plain- 

CoL.  ijf 8.  o.  ^jjj-g^  ^  owners  of  a  portion  of  the  cargo,  as  well  as  of  ship 
and  freight,  are  to  contribute.  But  the  better  opinion  is,  that 
this  is  not  a  case  for  contribution,  and  that  there  is  to  be  no 
deduction  from  the  verdict.  The  cable  of  the  ship  was  cut 
after  consultation,  as  necessary  to  extricate  her  from  a  perilous 
situation,  and  as  best  to  be  done  for  the  preservation  of  the 
vessel,  cargo  and  crew.  Had  the  vessel  been  saved  by  this 
means,  the  loss  of  the  cable  would  have  formed  an  item  for  a 
general  average.  But  it  appears  that  after  the  cable  was  cut, 
they  steered  for  the  Zuydwall,  and  that  on  approaching  it, 
the  ship  struck  and  beat  with  great  violence  on  the  ground, 
and  was  driven  high  on  shore  by  the  storm.  .  Upon  a  subse- 
quent survey  of  the  ship,  the  surveyors  were  of  opinion,  and 

[•14]  in  which  the  captain  concurred,  *that  there  was  "  hardly  any 

probability"  that  the  ship  could  be  got  off,  and  that  if  she 
could,  she  was  so  much  damaged,  that  the  costs  of  repairing 
her  would  "  far  exceed"  what  would  be  her  value  after  she 
should  be  repaired.  What  became  of  the  ship  afterguards 
does  not  appear.  Here  was  not  only  a  loss  of  the  voyage,  but 
there  is  every  reason  to  conclude  that  there  was  a  total  physi- 
cal loss  of  the  ship,  by  means  of  shipwreck.  The  cargo  was 
principally  saved  uninjured.  It  was  further  stated  in  proof, 
that  when  the  ship's  cable  was  cut,  it  was  with  the  intention, 
and  for  the  purpose,  of  running  her  on  the  Zuydwall,  which 
was  afCcordingly  done. 

If  a  ship,  in  a  case  of  extremity,  and  to  avoid  impending 
danger,  be  voluntarily  run  ashore,  and  she  is  afterwards  recov- 
ered and  performs  the  voyage,  the  damages  resulting  from  this 
sacrifice  are  to  be  borne  as  general  average.  There  cannot 
be  a  doubt  as  to  the  existence  of  this  rule ;  for  it  is  to  be  met 
with  in  all  the  books  that  treat  of  contribution.  But  another 
and  more  difficult  question  is,  whether  there  is  to  be  a  contri- 
bution from  the  surviving  cargo,  if  the  ship  should  happen  (as 
in  this  case)  to  be  destroyed  and  lost  by  the  act  of  running 
her  ashore.  The  question  does  not  appear  ever  to  have  arisen 
in  the  English  courts,  and  we  must  have  recourse  to  those 
foreign  works  which,  in  the  absence  of  English  decisions,  are 
the  best  and  most  authentic  evidence  of  the  maritime  law. 
The  books,  in  general,  have  not  treated  this  point  with  suffi- 
cient perspicuity  and  precision  ;  but  from  a  view  and  compari- 
son of  them,  it  is  pretty  evident  that  the  weight  of  authority, 
no  less  than  the  reason  of  the  rule,  is  against  the  contribution. 
The  marine  ordinances  and  writers  on  maritime  law  mention 
general  average  as  being  confined  to  the  damage  which  the 
vessel  so  run  ashore  may  have  sustained,  and  the  expenses  of 
setting  her  afloat ;  and  it  seems  to  be  assumed  as  a  settled 
18 
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principle,  that  there  is  to  be  no  contribution,  unless  the  ship  is     ALBANY, 
eventually  saved.  January,  1812. 

The  language  of  the  Bhodian  law  leads  very  strongly  to  this  ^^I^^^iJ^Tr' 
conclusion,  and   this  is   the  text   upon  which  most  of  the  v. 

authorities  are  founded.  Amissa  navis  damnum  collationia  ^^^'  ^^^'  ^ 
consortio  non  sarcitur  per  eos  qui  merces  suas  naufragio 
liberaverunt :  nam  hajus  iequitatem  tunc  admitti  placuit,  cum 
jactus  remedio  cateris  in  communi  periculOi  aalva  navi,  con- 
8ulium  est  (Dig.  14.  2.  5.)  There  is  nothing  in  any  part  of 
the  Lex  Rhodiade  Jactu,  which  countenances  the  idea  of  ave- 
racce,  when  the  ship  is  lost,  and  yet  the  authority  of  some  respec- 
table Dutch  civilians  is  in  favor  *of  contribution,  not  only  if  [  *  15] 
the  vessel  be  voluntarily  run  ashore  and  injured,  but  if  she  be 
totally  lost ;  and  this  contrariety  of  opinion  cannot  but  excite 
some  doubt  and  embarrassment,  in  searching  for  the  true  rule 
on  this  occasion.  Voet^  in  his  commentaries  on  the  Roman 
text,  {Com.  ad  Pand,  lib.  14.  tit.  2.  s.  5,)  speaks  of  the  rule 
of  contribution  as  applying  to  this  very  case  of  a  ship  run 
ashore,  after  consultation,  for  the  preservation  of  the  cargo, 
and  the  ship  lost.  Bynkershoeck  (Quoist,  Jur,  Priv.  lib,  4. 
c.  24.  de  Jactu)  leaves  us  to  infer,  that,  in  his  opinion^also, 
the  cargo  ought  to  contribute,  in  a  like  case ;  and  he  cites  and 
condemns  a  decision  of  the  maritime  judges  of  Amsterdam, 
in  which  they  say  that  there  is  to  be  no  contribution,  unless 
the  ship  so  voluntarily  run  ashore,  be  saved.  This  opinion  of 
the  Dutch  judges,  I  still  apprehend,  contains  the  triif  con- 
struction of  the  Rhodian  law ;  and  it  is  to  be  observed,  that 
Bynkershoeck  doe^  not  clearly  distinguish  between  the  case* 
of  a  ship  that  is  voluntarily  run  ashore  and  saved,  and  one 
that  is  run  ashore  and  lost ;  and  perhaps  the  ordinance  of 
Philip  II.  to  which  he  and  Voet  refer,  may  have  been  thought 
to  have  applied  the  rule  of  contribution  to  this  latter  case, 
though  I  cannot  read  it  in  that  ordinance  as  given  us  by 
Magena,  The  Prussian  ordinance  of  Konigsberg  is  the. 
only  one  which  lays  down  such  a  rule,  and  that,  like  the 
opinion  of  Voet,  is  expressed  in  terms  not  to  be  mistaken ; 
for  it  says  that  "  if  the  master,  for  saving  the  cargo,  and  pre- 
venting greater  damage^  shall,  after  the  usual  consultation, 
designedly  run  the  ship  ashore,  and  thereby  the  cargo  is  saved, 
but  the  shrp  utterly  lost  and  beaten  to  pieces,  the  average 
contribution  shall  remain  good,  and  the  goods  thus  saved 
contribute  to  the  ship."  {Magens  on  Insurance,  vol.  2.  p. 
200.^  But  notwithstanding  the  weight  which  these  cases  or 
opinions  may  justly  de.se rve,  I  am  persuaded  that  they  have 
arisen  from  a  misappHcation  of  principle,  for  the  general  doc- 
trine and  language  of  the  marine  law  is  undoubtedly  other- 
wise, and  the  evidence  of  this  appears  in  the  most  authorita- 
tive treatises  which  we  have  upon  the  subject.  They  either 
expressly  assert,  or  evidently  imply,  that  if  the  ship  be  stranded 
and  lost,  (no  matter  by  what  means,)  it  is  not  a  case  of 
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ALBANY,    general  average,  and  that  such  average  applies  only  to  the 
January,  1812.   partial  damages  which  the  rescued  ship  sustains  by  an  act 
Bradhurst    done  for  the  common  safety.     {Ckirac  aur  Jugemens  d'Ole- 
V.  ron,  p.  42.     Le  Guidon^  c.  5.  art.  28.     Ord,  de  la  Marine^ 

CuL.iif5.Co.  xit  Des  Avaries,  Bit.  6.  Tit.  Contrib.  art.  15,  16.  Valin, 
torn.  2.  168.  Huberts  Prahc.  ad  Pand.  lib.  14.  tit.  2.  s.  4. 
Emerigonf  torn.  1.  p.  614.  616.  Roccua  de  navibus  et  naulOy 
[  •  16  ]  *not.  60.  Ord,  of  Rotterdam,  art.  101 ,  and  of  Copenhagen, 
tit.  Average,  art.  5.)  We  cannot  have  recourse  to  better 
sources  for  the  principles  of  the  marine  law  on  the  subject  of 
contribution  ;  and  as  far  as  the  English  writers  have  alluded  to 
this  question,  they  have  adopted  the  same  ideas.  {Malynes, 
110.  MoUoy,h.  2.  c.  6.  s.  12.  Beawea,  tit.  Salvage,  fyc. 
Marshall,  537,  538.)  Nothing  can  be  more  clear  and  expli- 
cit than  the  language  of  Lmerigon;  ^^the  damages  (he 
observes)  resulting  from  the  stranding  of  the  ship,  if  the 
stranding  be  done  voluntarily,  for  the  common  safety,  are 
general  average,  provided  always,  that  the  ship  be  again  set 
afloat ;  for  if  the  stranding  be  followed  by  shipwreck,  then 
it  is  save  who  can"  (a) 

These  authorities  are  founded  on  sound  principles,  for  the 
loss  of  the  ship,  in  these  cases,  is  more  imputable  to  casualty 
than  de3ign. 

When  a  ship  is  voluntarily  run  ashore,  it  does  not,  of 
course,  follow,  that  she  is  to  be  lost.  The  intention  is  not  to 
destroy  the  ship,  but  to  place  her  in  less  peril,  and  if  she  af- 
terwards goes  to  pieces,  or  is  otherwise  lost,  it  is  not  to  be 
•attributed  exclusively  to  the  act  of  the  master,  but  to  the  di- 
rect, and  more  immediate  operation  of  other  causes.  In  most 
cases,  he  has  no  expectation,  and  certainly  no  intention,  of 
destroying  the  vessel.  He  does  an  act  hazardous  to  the  ves- 
sel and  cargo,  in  order  to  escape  from  a  more  pressing  danger; 
as  a  storm,  or  the  pursuit  of  an  enemy,  or  pirate.  The 
stranding  may  be  an  act  done  for  the  common  safety,  but  this 
cannot  be  said  to  be  the  case  of  the  subsequent  shipwreck  or 
capture.  Indeed,  the  very  act  of  running  a  ship  ashore  is 
desperate,  and  places  the  cargo  in  extreme  jeopardy ;  and  if  it 
happens  that  the  ship  be  lost,  and  thd  cargo  saved,  it  is  saved 
tanquam  ex  incendio,  according  to  the  allusion  in  the  Rho* 
dian  law.  In  such  a  case,  it  is  emphatically  said  to  be  ''  save 
who  can  ;"  and  to  burden  the  rescued  cargo  with  contribu- 
tion for  the  ship,  would  seem  to  be  oppressive,  and  is  clearly 
not  within  the  policy  and  equity  of  the  rule. 

The  court  are,  accordingly,  of  opinion,  that  there  is  no 
contribution  in  this  case,  and  that  the  plaintiffs  are  entitled  to 
recover  as  for  a  total  loss. 

Judgment  for  the  plaintiffs. 

(a)  The  same  rule  is  laid  down  in  the  new  Commercial  Code  of  the  French  EmpirCf 
whicn  has  been  recently  translated  b^  a  learned  American  jurist.  It  is  there  stated, 
(art.  425,)  with  the  precision  and  brevity  for  which  the  French  codes  are  disiinguished. 
that  "  the  cargo  does  not  contributu  for  the  ship,  if  she  is  lost  or  rendered  un/it  tor  sea.'' 
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ALBANY, 

*The  Same  against  The  Same.  January,  i«i2. 


THIS  witf  an  action  on  a  policy  of  insurance  on  the  freight 
of  the  same  ship,  valued  at  the  sum  insured,  being  2,500  dol- 
lars, and  for  the  same  voyage,  as  stated  in  the  last  case ;  and  fnsurcme  "on 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  {^^.vork^^^Z 
the  court,  on  a  case  containing  the  same  facts.  Bremen,    wuh 

liberty  to  touch 
r^  -w  T  r         1  !••/*»         rrtt  ■  i  **   AnifUrdavif 

Colden,  for  the  plamtins.  The  vessel  having  been  totally  Rotterdam,  and 
lost  by  one  of  the  perils  insured  against,  there  must  be  a  total  J^ari[^*"wS- 
loss  of  freight.  No  freight  wa9  earned.  A  pro  rata  freight  ranted  '  free 
is  due  when  goods  are  delivered  at  an  intermediate  port  of  £^rt."'^^"^^ 
necessity,  to  the  consignee  or  his  agents.  Freight  was  paya-  The  ship  hav- 
ble  on  the  delivery  of  the  c?irgo  at  Bremen.  It  was  never  j"f,^  *£™"Sds? 
the  intention  of  tjie  master  to  go  to  Amsterdam.  He  was  ler, '  without 
forced  by  necessity  to  go  into  the  Texel.  It  was,  therefore,  ^"-'  JjJJ^"^  ^ 
a  port  of  necessity,  as  mUch  as  if  Amsterdam  had  not  been  Amsierdam,h\xt 
inserted  in  the  policy.  All  the  facts  show,  that  Bremen  was  p°J"  i^i©"*^© 
the  port  of  destination,  and  that  there  was  no  intention  to  Texel,  where 
touch  at  Amsterdam,  or  deliver  any  part  of  the  cargo  at  that  re*^aired^  ^St 
place.  The  twenty-five  boxes  of  Peruvian  bark,  intended  was  detained 
for  the  Messrs.  JViUincks.  were  landed  by  order  of  the  ffov-  ^y/^^f^^rgo, 

II  /•!  •!  I  i^i       *"**  ordered  to 

emment,  and  the  rest  of  the  cargo  was  seized,  on  board  of  the  Amsterdam. 
lighters,  and  detained  by  the  government.     The  cargo  was  p^finff  this  dc- 

°  /,.  ,         ^,  r  1       -        '  1  *^»  tcntion,  a  small 

never  delivered  at  the  port  ot  destmation,  or  to  the  consignee  panof  thecar- 
or  his  agent,  at  a  port  of  necessity.  |°'  ^^^^^m 

It  will  be  said,  that  the  policy  contains  a  clause  warranted  bark)  by  order 
free  from  seizure  in  port.  But  that  clause  does  not  apply  to  ^^  ^^  govern- 
the  freight,  *The  vessel  was  never  seized;  but  the  vessel  and  [  *  18] 
freight  have  been  lost  by  the  perils  of  the  sea,  against  which  *"*"*»  ^"<*  *- 
the  insurance  was  made.  If  there  had  been  no  seizure,  yet  f? *"the  nfasler, 
the  master  was  not  bound  to  carry  on  the  goods  in  another  ^"  delivered, 
vessel,  but  might  have  abandoned  them.  And  if,  after  the  SSid.  Th^'em- 
accident  arising  from  the  perils  of  the  sea,  he  was  prevented  °*'ff<^  ^"ff  *»- 
from  cauying  the  goods,  by  another  peril  not  insured  against,  ship,  with  the 
still  the  insurer  is  liable.  'est  of  the  car- 

S>,  returned  to 
e    Texel,   for 

C  /.  Bogei't,  and  5.  Jones,  jun.  contra.  The  whole  of  the  **»«  purpose  of 
freight  was  earned ;  f^r  Amsterdam  may  be  considered  as  ?oyage^to  BrL 
the  port  of  destination.  The  bark  was  consigned  to  the  J!*^»  ^"}  ^o» 
Willincks,  who  obtained  a  permit  for  its  being  landed,  and  ed'  by  a  ffene- 
paid  the  freight.  But  suppose  Amsterdam  to  be  a  port  of  '^i  regu&tiou 
necessity,  then  the  plaintiffs  were  entitled  to  a  pj'o  rata  mcnt,*^rfour 
freight;  (2  Johns.  Bep.  323  0  for  the  goods  were  delivered  ^y*^  at  the 
to  Field,  one  of  the  plaintiffs,  and  who  was  consignee  and  vvhnc '  so  de- 
supercargo.  The  goods  were  discharged  into  lighters  by  the  |a«ned,  a  vio- 
master,  under  the  direction  of  Field ;  and  the  moment  they  rose,  *anT  for 
were  delivered  on  board  the  lighters,  the  freight  was  earned,  ^eater  safety, 
The  goods  were  carried  up  to  Amsterdam  tefore  they  were  JSTiccT^of  ibe 
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ALBANY,     seized.     If  they  had  not  been  seized,  they  would  have  been 
January,  1812.    jj^  ^|^g  hands  of  the  Consignee  or  his  agents.     If  they  were 
Same        pcevented,  by  the  seizure,  from  coming  to  the  possession  of 
V.  the  consignee,  then  it  is  a  loss,  for  which  the  defendants,  un- 

*^^^'  der  the  clause  in  this  policy,  cannot  be  liable.  The  clause 
crew,  the  ca-  docs  not  refer  to  a  seizure  of  freight ;  but  it  means,  that  if  by 
ami  The^  ship  r^ason  of  a  seizure  in  port,  either  of  the  vessel  or  cargo,  the 
run  on  shore  j  freight  should  be  lost,  the  insurers  are  not  to  be  liable.  So 
LVXir'she  t^^at,  in  either  point  of  view,  the  plaintiffs  cannot  be  entitled 
was  so  much  to  rccover.  In  the  case  of  Levie  v.  JansoUy  (12  Easty  647. 
iSCto^hre-  Peake's  N.  P.  Cases,  2]2,)  the  vessel  was  warranted  free 
pairing,  if  goi  from  American  condemnation,  and  was  stranded,  by  the  per- 
deimfd'**  TiS!  ils  .of  ^he  sea,  in  going  out  of  the  port  of  New-  York,  and, 
praciicabie.  whilc  ashorc,  was  seized  by  the  officers  of  the  government  of 
vin^  IfeS?  dhi  ^^^  United  States,  for  a  breach  of  the  embargo ;  and  the 
chareed  on  Court  of  King's  Bench  held,  that  the  total  loss  having  ulti- 
^TwaT^sc^ed  lately  arisen  from  a  peril,  excepted  out  of  the  policy,  the  in- 
and    detained  sured  was  not  entitled  to  recover. 

by  order  of  the 

government,  »%     •»>       a^  •  i  mi  i        • 

and  carried  lo  D.  B.  Ogden,  in  reply.  The  master  swears  he  mtended 
wh^c'^i''*was  ^o  go  to  Brejnen,  and  that  he  went  into  the  Texel  only  from 
put  into  the  necessity.  Indeed,  the  facts  in  the  case  clearly  show  that 
Thf  car«ro**wM  ^^^^^^^dam  was  a  port  of  necessity.  Because  some  of  the 
not   consigned  goods  wcrc  conslgncd  to  Messrs.  Willincks,  it  does  not  follow 

\lr  ""piacr'^or  ^^^}  ^^Y  ^^^""^  ^^  be  delivered  at  Amsterdam ;  for  the  bill  of 
person ;  but  lading  expresses  that  they  were  to  be  delivered  at  Bremen. 
[*19]  Besides,  the  bark  only  *wa3  delivered,  and  the  other  articles 

was  to  be  do-  consigned  to  the  Willincks,  were  directed  to  be  carried  to 
livered  to   the  Bremen, 

order    of     the         m  •  i         i  /•     •    i  i 

shiopersj  and  To  entitle  the  party  to  a  pro  ra^a  freight,  there  must  be 
c^V^o  '^^^'^w*  re  s^™^  benefit  conferred  on  the  owner  of  the  goods  ;  there 
placed  under  must  be  a  ground  for  a  quantum  meruit,  '  The  moment  the 
of^  ihc**'?uper°  g^^^s  reached  Amsterdam,  they  were  seized  in  the  lighters, 
cargo,  (a  part  and  nevcr  came  into  the  possession  of  the  insured  or  his  as- 

ovvner  and  one  giffne 
of  the  insured,)       & 
as  to   the  des- 

llir'and^'man-  ^ENT,  Ch.  J.  delivered  the  opinion  of  the  court.  TTo  have 
a;feinent  of  the  entitled  the  plaintiffs  to  freight,  there  must  have  been  a  de- 

^^'^if^was  held  ^^^^^Y  ^^  ^^^  cargo  at  Bremen,  or  a  voluntary  acceptance  of 
that  to  ent  lie  it,  at  the  Tcxcl  or  Amsterdam,  by  the  consfgnees,  or  by  Field, 
*/)-^ei^lf  "^'iifcre  ^^^  supercargo,  or  a  refusal  by  him,  upon  an  offer  made,  to 
must  have  be*»n  have  the  goods  scnt  on  in  another  vessel.  Neither  of  these 
er^^'of  Uic^^cir-  ^^'^"^'''  happened,  except  as  to  a  small  part  of  the  cargo  con- 
go  at  nlenun,  signed  to  the  Willincks.  There  is  no  sufficient  evidence  in 
or  a  voluntary  the  case  of  any  other  delivery  or  acceptance,  nor  of  any  offer 

acceptance    of   ,         .,  .    /     .  .  ,        ^  _»  /     ,  .    ■'      __, 

it  m  the  T^xei  by  the  captain  to  provide  means  to  forward  the  goods.  The 
or  AmstenUm,  casc  shows,  that  the  goods  were  of  necessity  discharged  from 
i»ign€c**or*^su'  the  ship  into  lighters,  and  that  while  in  that  situation  they 
percargo,  or  a  were  scizcd.     The  freight  was,  therefore,  lost  to  the  plaintiffs. 

refusal  by  him,  mi.  *•         •       •i.i.  •.  i  1*^11 

upon  an  offer  A  tie  next  inquiry  is,  by  what  means  it  was  lost,  and  whother 
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if  the  seizure  had  not  happened,  the  goods  might  not  have     ALBANY, 
been  sent  to  Bremen  by  another  vessel.     If  this  might  have  •'''""^os  '^u. 
been  done,  the  omission  to  do  it  arose  either  from  the  volun-        samk 
tary  neglect  of  the  captain,  or  from  the  seizure.     The  under-  v. 

writers,  by  the  warranty  in  the  policy,  were  to  be  exempt  from  ^"*" 

loss  by  "  seizure  in  port ;"  and  the  point  is,  whether  it  be  a  ^^^^  *«  ^^"7 
good  defence,  in  any  case,  to  an  action  on  a  policy  on  freight,  anoiirer^vessc" 
that  the  ship-owner  refused,  or  neglected,  to  forward  the  goods  Thai  if  the  mas- 
by  another  vessek,  when  he  had  it  in  his  power.  We  have  e7  uc^kcu"*^?© 
not  met  with  any  decided  case  on  this  point ;  but  it  appears  forward  the 
to  be  reasonable,  and  consistent  with  the  principles  of  the  §"e7'*  ^ve*sel", 
contract,  that  the  insurers  should,  in  such  case,  be  discharged.  ^'»en  he  has  it 
The  contract  is,  for  the  insurance  of  the  freight  of  the  cargo  Hoio,  mcwi«^ 
on  board  the  ship  Dean,  from  New-York  to  Bremen,  It  is  qucnce  of 
not  of  the  essence  of  the  contract,  that  the  cargo  should,  in  height  is  1m* 
every  event,  be  conveyed  in  the  ship  mentioned,  because  the  the  insurer  is 
party  is  allowed  to  change  the  ship  from  necessity.  The  de-  u°  wM^^'^nJ,}!^' 
livery  of  the  cargo  is  the  cause  of  earning  freight.  The  ship,  ^>cmi  on  the  in- 
on  board  of  which  the  goods  are  laden,  is  the  vehicle  of  con-  thaube^mastw 
veyance  agreed  on,  but  it  is  only  one  of  the  means,  and  not,  was  prevented 
in  all  cases,  the  indispensable  means,  to  attain  the  object.  It  cause^ihairthc 
is  well  understood  and  settled,  that  when  the  vessel  is  disabled  seizure  of  Uie 
*in  the  course  of  the  voyage,  and  the  cargo  remains,  the  cap-  [*20] 

tain  is  authorized  to  forward  it  by  another  vessel,  and  thereby  s^^^fj  fjom 
to  earn  the  freight.  If  the  shipper,  or  his  agent,  will  not  con-  to'^'^^*  irenun, 
sent  to  this,  the  captain  will  then  be  entitled  to  his  full  freight,  otherwise  the 
and  if  he  cannot,  or  will  not,  forward  the  goods,  the  freighter  ry  Wm,  was' 
is  then  entitled  to  receive  them,  without  paying  any  thing,  >mputaWc  i© 
{Griswolds  V.  New-Ycfrk  Ins.  Company ^  3  Johns,  Rep.  321.  ihe  'TpjTareni 

10  East,  393.)  ^useT*'""*^** 

If  other  means  to  forward  the  cargo  can  be  procured,  it  **"*®'t"' 
depends  entirely  upon  the  captain's  voHtion  whether  he  earns 
freight  or  not ;  and  if  it  be  lost  by  that  volition,  it  ought  not 
to  be  at  the  expense  of  the  insurer,  who  only  undertakes  to 
answer  for  the  loss  of  freight  arising  from  vis  majon*,  and  not 
from  the  act,  unless  it  be  the  barratrous  act,  of  the  party.     If 
the  disabled  ship  be  easily  repairable,  the  ship-owner  is  bound 
to  do  it,  and  he  cannot,  in  that  case,  resort  to  the  insurer  for 
his  freight.     This  was  so  decided  in  the  case  of  the   Gris- 
wolds  V.  The  New-  York  Ins,  Company.     If  it  be  equally  in 
his  power  to  procure  another  vessel,  and  he  does  not,  there  is  f)an^l^^ 
the  same  reason  that  he  should  be  precluded  from  placing^  the  York  im.  Co, 
consequences  of  that  neglect  upon  the  insurer.  l^tii  y    u^m 

In  the  present  case,  it  does  not  appear  that  the  captain  //».  Co.ecow 
took  any  step,  or  made  any  effort,  to  forward  the  goods  by  Sv^^^wj^n 
another  conveyance.  If  he  was  prevented  by  other  means  ins.Co.iCow- 
than  the  seizure,  it  ought  to  have  been  shown  ;  otherwise,  the  \!^'e^;^%^l 
omission  is  justly  imputable  to  that  cause.  That  is  the  only  deU,46.  Mantu 
apparent  and  proximate,  and  it  was  an  efficient,  cause.  v?*^m7*rf  Im 

The  court  are,  therefore,  t>f  opinion,  that  the  defendants  Co.tn/ra  i86 
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ALBANY,     are  not  answerable  for  the  loss  of  the  freight,  and  that  they 
January,  1812.   ^^e  entitled  to  judgment. 
^Scmzrr^iAa  Judgment  for  the  defendants. 


V. 

Nkw-York 
Iks.  Co. 


[*21]        *J.  &  H.  ScHiEFFELiN  ogaiust  The  New-York  In- 
surance Company. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the 
g^^^%^^  27th  of  June,  1809,  on  goods,  laden  oh  board  the  same  ship 
^tW'York  to  Dean,  for  the  same  voyage  as  in  the  last  case,  with  liberty  to 
iSert^'  ^*to  *^^^^  ^^  Tonningen,  Amsterdam,  or  Bott'erdam,  for  a  mar- 
touch  at  Am-  ket,  if  not  blockaded.  The  insurance  was  declared  to  be 
aurdanif  ^  Ro^^  agaiust  "  the  dangers  of  the  seas  only ;  and  in  case  of  capture 
mngntl  for  a  or  detention,  the  risk  to  continue  during  and  after  such  cap- 
market,     "  a-  ture  or  detention."     The  loss  was  declared  to  be  by  the  perils 

rainst  the  dan-      c  .y 

gen     of     the  Ot   the  SCa. 

**?  "'^"^we  ^^^  cause  was  tried  at  the  New-York  sittings,  on  the  25th 
Sf  capture  or  of -4prif,  1811,  before  Mr.  Justice  Thompson.  A  verdict 
detention,    the  ^j^  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  court, 

nsk  to  continue  •  ^   •    •         al  r     ^  ^    a    j  •      ^i. 

during  and  af-  on  a  casc  containmg  the  same  facts  as  are  stated  in  the  prece- 
icr  such  cap-  ^Jng  casc  of  Bradhurst  fy  Field  v.  The  Columbian  Insurance 
tcniion?'    The  Company,  in  the  action  on  the  policy  on  the  ship, 

ship        having 

soning  a  leak,  Colden,  for  the  plaintiffs.  The  wreck  of  the  vessel  was  a 
without  any  in-  total  loss  by  the  perils  of  the  sea;  and  the  insured  had  a  right 
tentiou  of  go-  ^q  abandon,  which  could  not  be  taken  away  by  any  subsequent 
l!!H»,°but,  from  cvcnt.  A  total  loss  is  either  a  loss  of  the  subject  or  the  voy- 
necenrity,  put  ^gg^  ^  Stranding,  followcd  by  shipwreck,  is  a  total  loss  of  all 
where '^the'^m  the  subjccts.  (2  Emtrigon,  180.  187.  Marshall  on  Ins.  483. 
was  repaired,  Pothicr,  n.  120.)  In  Manning  v.  Newnham,  (Park,  221,) 
ed  by^aif  m-  Lord  MansJUld  said  the  ship  had  received  an  irreparable 
bar/^o,  and  or-  hurt ;  the  ffoods  could  not  be  carried  on,  and  the  voyaffe  was 

dcred    to   Am-   4.111.°  '  ^    ^ 

sterdam.     Dur-   totully  lost. 

r*221  *^^^  ^^  regards  the  ship-owner,  or  master,  he  is  bound,  by 

ing  this  deicn-  his  Contract,  to  carry  on  the  goods  ;  but,  in  regard  to  the  in- 
^art  of*the  car-  ^ured,  or  owncr  of  the  goods,  he  is  not  responsible  for  the 
go,  (a  quaniiiy  negl^ct  or  miscouduct  of  the  master.     The  owner  of  the  goods 

?^  1  1^*"*"^"*  docs  not  undertake  for  his  good  conduct.  There  is  no  con- 
bark,)  by  order  .  ,.  ^ii-  11  i-iii 

of  the  govern-  tract  between  the  insurers  and  the  insured,  by  which  the  lat- 
ment,  and   a-  ^g,.  ^g^jj  ]^q  liable  for  the  misconduct  of  the  master ;  but,  after 

gainst  the  will     ,         ,  .  ,  •111  1       1       •  i 

of  the  master,  the  shipwrcck  or  peril  has  happened,  the  insurer  becomes  re- 
'^d  th***f  ^^*f  I  sponsible  for  all  the  consequences ;  and  if  the  master  fail  in 
paid.  Thriun-  his  duty  to  the  ship-owner,  it  is  barratry.  Any  unlawful  act, 
takfn  off^ihe  ^^^"8^  "^^  fraudulent,  and  though  done  for  the  benefit  of  the 
ship,  with  the  owucr,  is  barratry.  The  insurer  cannot,  when  a  loss  has  hap- 
restof^the  car-  pened  by  a  peril  against  which  he  was  insured,  set  up  another^ 
^e  Texei,  for  as  barratry,  to  prevent  a  recovery.  (Gardere  v.  Col,  Ins,  Co. 
the  R^'T>o««j^^f  7  Johns,  Bep.  514.) 

vo^e^to  Bre-      Again,  admitting  it  to  be  the  duty  of  the  master^  after  the 
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ship  becomes  incapacitated  to  pursue  her  voyage,  to  find  ano-    Albany, 
ther  vessel,  and  carry  on  the  goods  to  their  port  of  destina-  J*»"»'y»  I812. 
tion ;  yet  the  goods  must  be  in  such  a  situation  that  they  can  schikffelir 
be  carried  on.     But,  in  this  case,  the  goods,  on  going  into  the  y- 

Texely  were  immediately  detained  by  the  embargo,  and  were      f^'  co^* 
afterwards  seized  in  4he  lighters,  so  that  they  could  not  be 
carried  to  the  port  of  destination.  fil^?hcr'"detain! 

It  will,  perhaps,  be  said,  that  the  loss  was  owing  not  to  the  ««J»  h  »  pn«- 
stranding,  and  consequent  shipwreck,  but  to  the  seizure  on  JJ  ihrfSivera" 
board  the  lighters,  as  the  proximate  cause  of  loss  ;  and  the  >n«nt,  lor  four 
case  of  Leine  v.  Janson  (12  Easty  647)  will  be  relied  on  for  3^^'/^  *'  J^^ 
this  doctrine.  But  that  case,  recently  decided  in  England,  is  ^i^'ie '  so  de- 
not  an  authority ;  nor  is  it,  for  any  reason  contained  in  the  {en}^*^'  \tlm 
case,  entitled  to  the  weight  of  an  authority.  Lord  Ellenbor-  arose,  and  for 
ough,  in  giving  his  opinion,  proceeds  on  the  ground  of  mere  fnd^^  wiir^t^e 
secL-dainagSy  or  deterioration  by  the  first  accident,  which  would  advice  of  the 
not,  of  itself,  give  a  right  to  abandon  for  a  total  loss ;  but  there  bierVere  cm" 
was,  in  fact,  a  shipwreck.  The  vessel  was  rendered,  by  the  and  the  ship 
stranding,  completely  innavigable.  No  doubt,  where  an  acci-  ™nsequen^  o? 
dent  happens,  which  merely  retards  the  vessel  •  in  her  voyage,  vrhich  she  wm 
and  she  afterwards  proceeds  and  is  captured,  the  last  event  is  red™^**not"*^io 
to  be  alone  regarded  as  the  cause  of  loss.  In  the  case  of  be '  worth  re- 
Green  V.  Elmsliey  {Peake's  Cases,  212,)  on  which  his  lordship  Sffi^'ll^f^ch^  if^ 
relies,  the  vessel  was  not  lost,  nor  even  damaged  by  running  deemed  im- 
ashore,  and  the  only  cause  of  loss  was  the  capture.  ?'he  carffo  iiav- 

Now,  in  the  present  case,  such  a  loss  happened  by  the  per-  ing  bceu  d-s- 
lis  of  the  sea,  as  would  be  a  sufficient  ground  of  abandonment,  boarf®  of  Jiffiu- 
prior  to  the  seizure  of  the  goods  in  the  lighter.  The  peril  had  ers,  was  se^d 
Happened  against  which  the  insurance  was  made,  and  the  de-  by1)rder^of"iho 
fendants  cannot  *Bvail  themselves  of  the  subsequent  events  to  r  ^^  23 1 

resist  the  claim  of  the  plaintiffs.  ^^^^  ^^^   •' 

Again,  did  the  goods  arrive  at  their  port  of  destination,  or  and  carriecf  to 
were  they  delivered  to  the  consignees,  or  the  insured  ?     The  ^""'^^j;"** 
master  swears,  positively,  that  he  never  intended  to  deliver  put    into    the 
any  part  of  the  carffo  at  Amsterdam;  and  that  he  never  did  fe."?'^    *^°'®*- 

1    I-  -^  A     ^i_  •  nii_  •  X  /•  xi_      "^®  car^o  was 

deliver  it  to  the  consignees.  The  mere  circumstance  of  the  not  consigned 
consignee  of  some  of  the  goods  being  BiAmsterdamy  does  not  i^*^"^!^*"'^"' 
vary  the  case,  when,  by  the  terms  of  the  bill  of  lading,  they  person,^*^*  bui 
were  to  be  deUvered  at  Bremen.  The  endorsement  made  by  JJ^^^  *^  ^  «^®" 
Messrs.  fVUlificks  on  the  bill  of  lading,  that  they  had  received  order  of  the 
the  bark,  but  ordering  the  other  merchandise  to  be  delivered  ^^^'j^p*"??  °°4 
at  Bremen^  shows  conclusively  that  Bremen  was  the  port  of  caJgo  *  ''^were 
destination.  There  was  no  delivery  to  Mr.  Field,  the  super-  RJ^<*J.^  ^y^^^' 
cargo,  for  the  goods  were  detained  by  the  government,  as  soon  the  supercargo, 
as  they  were  put  on  board  of  the  lighters,  and  were  seized  be-  (a  pan  owner 
fore  they  touched  Amsterdam,  There  is  no  direct  evidence  Tn"  uredj  °as  to 
of  any  delivery  to  the  supercargo,  or  that  he  was  on  board  when  ^^^  destination 
tlic  goods  were  put  into  lighters,  though  it  has  been  so  inferred,  managem^n?of 
from  the  fact  that  the  cargo  was  placed  under  the  direction  of  ^^®  ^^'^ff-  .  ^* 

'V'v*  mm  was  ueiii,  inai 

ttela,  as  supercargo.  Uwre  wu  no 

Voii.  IX.  4  25 
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ALBANY,        Hoffman  and  T.  A,  Emmet,  contra.     The  only  question  in 
January,  ibii.   ^{^g  ^j^^g  jg^  whether  there  has  been  a  loss  by  the  perils  of  the 

slJ^j^^i!^^  sea.     The  goods  were  not  damaged,  and  if  there  is  a  total 
V.  loss,  it  can  be  only  by  the  operation  of  the  perils  of  the  sea, 

Iks' Co?*  ^^^  directly  on  the  goods,  but  on  the  voyage,  so  as  to  prevent 
their  arrival  at  the  port  of  destination-.  Stranding,  though 
Uie*^^ca?go  ai  foHowed  by  shipwreck,  does  not,  in  all  cases,  produce  a  loss 
Amsterdam  or  of  the  Cargo.  The  goods  may  be  saved,  though  the  vessel  is 
the  Iti^iait^o  Jos^-  ^^  Levie  V.  Jahson,  though  the  vessel  was  stranded, 
or  agent  of  the  and  it  took  six  weeks  to  get  her  off,  it  was  not  pretended  that 
SKe  Ls^of  ^here  was  a  total  loss  by  the  perils  of  the  sea.  The  loss  in 
the  voyage  was  this  casc  js  averrcd  to  be  by  the  perils  of  the  sea; 'but  the 
uS^^*'°"^wr^  injury  was  to  the  ship,  not  to  the  cargo.  The  loss  of  one  sub- 
which  prevent-  ject  €&nnot,  of  itself,  be  considered  as  the  loss  of  another  dis- 
from'btin^S  ^^^^^  subjcct,  unlcss  such  be  the  immediate  and  direct  conse- 
on  to  it/ port  qucuce  of  the  injury  to  the  first  subject.  (Goolds  v.  Shaw, 
b  8w»thervc$'  ^  Johns.  Cases,  ^296.)  The  mere  destination  of  the  vessel 
•el ;  the  pre-  docs  not  defeat  the  voyage,  as  it  respects  the  cargo,  unless  it 
fr"oT^'The^c"if'  *s  *^^^  shown  that  the  goods  could  not  be  sent,  in  any  other 
cumsiaaces  of  Vessel,  to  their  place  of  destination.  Now,  if  we  look  at  the 
TO  evufcnce^io  ^^P  ^^  Holland,  it  will  be  ^een  that  the  very  lighters  in  which 
the  contrary  be-  the  goods  Were  put,  might  havc  passed  by  the  Zuyder  Zee  to 
ihc  *^°u?ui!5f  Bremen,  or  from  the  Texel,  through  the  Diep  Zee,  between 
r*241  '  '  ^^^  ^islands  and  the  shore,  which  is  a  usual  and  safer  route 
that  had  it  not  ^^^^  ^^  ^^^  Open  sea.  It  was  as  easy  to  go  to  Bremen  as  to 
been  for  the  Amsterdam,  But  it  is  said  that  the  cargo  could  not  be  sent 
ves"e7'  *  mi^ht  *"  another  vcsscl,  becausc  it  was  seized  by  the  government,  on 
have  been  pro-  board  the  lighters ;  but  the  defendants  are  not  answerable  for 
cured  to  carry  ^^y  j^gg  arisinff  from  scizuro  or  detention,  except  for  perils  of 

on  the  cargo  to,-'  .  o.  ,.  i'»  * 

Bre,»ien.  the  sca  happcumg  durmg  a  detention. 

of'thVmasicT  ^'  "^^^  ^^  made  a  question  whether  the  master,  after  the 
when  the  ship  loss  of  the  vesscl  in  which  the  goods  were  shipped,  is  bound 
becomes   disa-  ^q  ggj^j  them  to  their  place  of  destination,  by  another  vessel, 

bled,        during   .^  ii-it'  i»i  •  /•! 

the  voyage,  to  11  One  cau  be  obtamed.  It  is  a  contract  tor  the  carriage  of  the 
procure  another  aoods  froin  ouc  placc  to  another.     The  transportation  is  the 

vessel    II    it   IS  •  • 

in  iiis'  power  j  principal  thing,  and  the  vessel  or  mode  of  conveyance  is 
and  the  insurer  incidental.     It  is  agreed^  that  the  master  hits  the  right  to  hire 

is  not  answera- 

bie  for  the  con-  another  vessel  and  carry  on  the  goods,  so  as  to  entitle  him  to 
seauence  of  his  {^\\  freight ;  and  it  has  been  said  that  a  master  has  no  authority 

voluntary   neg-   ^ni?  ^.^  ,.,  ..  ,  ^ 

lect  to  do  so,  to  sell  the  cargo  at  an  intermediate  port,  in  any  case  whatever. 

ne'lect  is  cm«-  ^^^  ^'^*^'  ^^^'  ^^^'  Hunter  V.  Princep.)  If  the  point  is  not 
cd^by'^ai'a^^of  clcarly  and  positively  settled,  on  principle,  it  ought  to  be  de- 
^^rr^nf-  ^  And  cided,  that  what  the  master  may  do,  he  ought  to  do ;  and  that 
rule,  ^h^T'^fe  it  is  his  duty  to  find  another  vessel,  if  possible,  by  which  to 
aiuof^oii"  the  ^^^^^  ^^^  goods  to  their  place  of  destination.  If,  then,  it  is 
policy,  in  order  ^hc  duty  of  the  master,  under  his  contract,  to  hire  another  ves- 
*eif*^io  r^o^J'"  ^^''  ^"^  carry  on  the  goods,  and  he  does  not,  and  the  voyage  is, 
on  the  ground  therefore,  broken  up,  it  is  the  fault  of  the  master,  for  which 
of  the  loss  of  the  insurers  are  not  liable.     There  cannot  be  an  act  of  barrOf* 

the        voyajre,   ^^ 
must  show  that  ^^ 
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try,  without  fraud,  except  in  the  particular  case  of  smuggling,     ALBAPnr. 
or  some  act  in  violation  of  the  laws  of  the  country.  January,  1812. 

A.^ain,  the  goods  had  no  particular  destination,  but  were  schieffeliv 
subject  to  the  direction  of  the  supercargo.     Field  returned  on  v. 

hoard  the  ship  on  the  15th  oi  AugMLst,  ^uA  the  goods  were      LII'co?' 
discharged  into  lighters  on  the  21st;  and  it  is  a  necessary  in- 
ference that  ho  was  present,  and  gave  directions  relative  to  the  coui/'nol^^be 
cargo  intrusted  to  his  management.     If  the  goods  could  not  obtained.    See 
have  been  sent  to  Bremen,  they  might  have  been  left  at  the  fjSrf  %'!  cu. 
Helder;  but  the  supercargoelected  to  send  them  to  Amsterr  ^««-  ^^-  ««<«» 
dam,  and  he  thereby  made  that  the  place  of  destination  or  ^"^  ' 
delivery.     The  cargo  was  thus  accepted  by  the  consignee ;  for, 
though  detained  by  the  embargo,  it  was  not  seized,  but  sent 
to  Amsterdam,  in  an  opposite  direction  from  the  regular  course 
of  the  voyage  to  Bremen;  and  at  the  quay  at  Amsterdam  the 
goods  were  seized  and  put  into  the  king's  stores.     If  the  goods 
did  not  reach  Bremen,  it  was  not  because  there  was  no  vessel 
by  which  they  could  be  carried,  but  because  they  were  de- 
tained by  the  government.     Then,  we  say,  there  has  been  no 
loss  by  the  perils  of  the  sea,  or  within  the  policy. 

♦I>.  B,  Ogden,  in  reply.  Accoromg  to  the  evidence  in  the  [  *  25  ] 
case,  and  after  alKthat  has  been  said,  there  cannot  remain  a 
doubt  that  Bremen  was  the  port  of  destination.  As  to  the 
passage  pointed  out,  from  the  Texel  to  Bremen,  it  does  not 
appear  that  it  was  a  safe  or  proper  course.  It  abounds  with 
islands  or  shoals,  and  is  extremely  dangerous. 

The  captain  speaks  of  the  goods,  while  in  lighters,  being 
detained  in  the  Texel  by  the  embargo;  but  he  must  have 
meant  that  they  were  seized  by  the  government,  for  he  had 
before  stated  that  the  embargo  was  taken  off,  and  the  vessel 
permitted  to  proceed  on  her  voyage ;  and  he  was  detained  at 
the  Texel  only  by  a  particular  order,  and  for  a  particular  pur- 
pose. The  fact,  then,  was,  that  the  goods  were  seized,  as 
soon  as  they  were  on  board  of  the  lighters,  and  sent  up  to 
Amsterdam,  and  there  put  into  the  king's  stores ;  but  in  what- 
ever way  the  goods  were  sent  to  Amsterdam,  they  never  came 
to  the  hands  of  the  consignees. 

Again,  it  is  said  that  the  defendants  are  not  answerable,  be- 
cause the  cargo  might  have  been  sent  in  another  vessel,  or  in 
the  lighters  to  Bremen.  As  soon  as  the  technical  total  loss 
happened  by  the  perils  of  the  sea,  the  plaintiffs  had  a  right  to 
abandon  and  recover,  unless  the  defendants  can  show,  affirma- 
tively, that  the  goods  might  have  been  transported  in  another 
vessel.  That  is  ground  of  defence  for  them.  The  onus  pro^ 
bandi,  as  to  that  fact,  lies  on  them,  not  on  us.  They  must 
show  that  the  lighters  were  sufficient  to  transport  the  goods, 
or  that  other  vessels  might  be  obtained.  A  stranding,  followed 
by  shipwreck,  is  a  technical  total  loss,  because  it  breaks  up  the 
Toyage.  ^ 
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ALBANY,        In  the  case  of  Goold  v.  Shaw,  the  insurance  was  on  the 
January,  1812.   g^jp^  which  was  repaired,  and  performed  the  voyage,  and  the 
S^^^^^^^^^  only  point  decided  was,  that  the  underwriter  on  the  ship  should 
V.  not  be  answerable  for  the  nature  of  the  cargo,  which  might 

^Inii!  Co? "^  render  a  sale  necessary  at  an  intermediate  port.  In  Green  v. 
Elmalie,  the  vessel  had  received  no  damage  from  sea  risk,  but 
had  been  driven  on  the  enemy's  coast ;  and  the  court  said  that 
had  she  been  driven  on  any  other  coast  she  would  have  been  in 
perfect  safety.  And  in  Levie  v.  Jansony  Lord  EUenborough 
goes  on  the  ground  of  a  partial  loss.  The  stranding,  in  that 
case,  was  not  followed  by  shipwreck ;  for  the  vessel  was  got 
off.  These  cases  do  not,  therefore,  apply  to  the  one  now  be- 
fore the  court.  A  shipwreck  is  where  a  vessel  is  so  injured  as 
to  be  rendered  innavigable,  or  incapable  of  proceeding  on  her 
voyage,  or  where  the  expense  of  repairs  would  exceed  half  her 
value.  It  is  not  necessary  that  the  loss  should  be  the  immedi- 
[  *  26  ]  ate  and  direct  consequence  of  the  accident.  •It  is  enough,  if 
it  can  be  fairly  attributed  to  the  peril  which  has  happened. 
{Jones  V.  SchmoU,  1    Term  Rep.  130,  in  note.) 

The  stranding  and  shipwreck  produced  a  technical  total 
loss ;  and  had  the  partio^een  on  the  spot,  the  plaintiffs  might 
have  immediately  abandoned.  What  was  done,  afterwards, 
was  done  for  the  defendants,  by  persons  acting  for  their  benefit 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  There  is 
no  proof,  in  this  case,  that  the  goods  were  damaged  to  the 
amount  of  a  moiety  of  their  value,  or  to  any  considerable  ex- 
tent, by  the  stranding  and  loss  of  the  ship.  If  the  claim  for  a 
total  loss  can  be  supported,  it  must  be  on  account  of  the  loss 
of  the  voyage.  The  evidence  does  not  warrant  any  suggestion 
that  there  was  an  acceptance  of  the  cargo  by  Field,  as  the 
authorized  agent  of  the  shippers.  But  it  has  been  strongly 
contended,  that  the  loss  was  to  be  imputed  to  the  seizure  by 
the  Dutch  government ;  and  if  this  was  so,  the  defendants  are 
not  responsible,  inasmuch  as  the  insurance  was  against  ^^  the 
dangers  of  the  seas  only."  There  are  two  points  of  view  in 
which  the  seizure  may  be  considered  as  the  cduse  of  the  loss ; 
1.  As  being  the  proximate  and  efficient  cause  which  absorbs 
all  inquiry  into  the  previous  loss  by  the  stranding  of  the  ship ; 
and,  2.  As  destroying  the  power,  otherwise  existing,  of  the 
captain  to  forward  the  goods  by  another  vessel.  The  counsel 
upon  the  argument,  dwelt  principally  upon  the  former  mode 
in  which  the  seizure  operated ;  but  I  think  the  loss  is  rather  to 
be  imputed  to  the  seizure,  in  the  last  point  of  view.  The 
seizure  would  seem  not  to  affect  the  case,  if  the  loss  was  tota« 
prior  to  its  taking  place.  An  abandonment,  when  founded 
upon  a  statement  of  facts  justifying  it,  relates  back  to  the  time 
of  the  loss,  and  renders  the  insurer  proprietor  of  the  subject 
from  that  time,  with  the  rights  and  risks  attached  to  that  rela- 
tion. (2  Enierigony  196.  235.)  If  a  loss  ceases  to  be  total, 
28 
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when  the  abandonment  is  actually  made,  as  in  the  case  of  a     ALBANY, 
capture  and  subsequent  restoration,  the  rights  of  the  parties  January,  I8i«. 
will  be  determined  by  the  state  of  things  existing  at  the  time  schieffblih 
of  abandonment.     But  the  previous  loss  of  the  voyage  in  this  v. 

case,  if  such  a  loss  had  actually  happened,  did  not  the  less      jjJJ'co?' 
continue  to  exist  after  the  seizure. 

In  cases  of  partial  loss,  followed  by  a  subsequent  total  loss, 
the  former  may  properly  be  considered  as  merged  in  the  latter, 
and  the  authorities  which  were  cited  to  this  point,  of  Green  v. 
Elmslie,  (Peake's  C(ise8,  212,)  and  Levie  v.  Jarison,  (12 
East,  648,)  were  cases  of  that  description.  But  these  cases 
do  not  apply  when  the  *first  loss  is,  in  judgment  of  law,  total.  .  [  *  27  ] 
If  a  succession  of  perils  ensue,  and  the  first,  in  the  order  of 
time,  produces  only  a  partial  injury,  every  one  must  concur  in 
the  good  sense  of  the  observation  of  Lord  Ellenborough,  that 
'^  wc  are  not  to  be  seeking  about  for  odds  and  ends  of  previous 
partial  losses,  when,  at  last,  there  was  an  overwhelming  cause 
of  loss  which  swallowed  up  the  whole  subject  matter."  But 
suppose  the  policy  was  against  capture  only,  and  the  vessel 
was  captured  and  then  shipwrecked,  while  in  the  hands  of  the 
captor,  I  should  think  the  assured  would  have  a  right  to  aban- 
don, and  to  maintain  that  his  right  to  recover,  as  for  a  total 
loss,  attached  upon  the  capture,  and  that  the  subsequent  casu- 
alty was  one  with  which  he  had  no  concern.  When  the  first 
loss  is  distinct,  and  so  far  total  as  to  justify  an  abandonment, 
which  is  accordingly  made,  and  there  is  no  after  recovery  to 
defeat  it,  the  rights  of  the  parties  are  fi^ed,  and  we  are  not  to 
be  casting  our  eyes  forward  to  see  what  further  perils  awaited 
the  property.  Those  inquiries  belong  to  tjie  insurer,  in  whom 
the  residuary  interest  has  vested. 

The  case  is  then  brought  to  this  point ;  was  here  a  loss  of 
voyage,  by  the  loss  of  the  vessel,  so  as  to  authorize  the  demand 
for  a  total  loss  ?  There  undoubtedly  was,  if  we  lay  out  of 
view  the  seizure,  and  admit  that  the  goods  could  not  have  been 
forwarded  by  any  other  vessel.  But  the  master  ought  to  have 
provided  other  means  to  send  on  the  cargo,  if  he  had  it  in  his 
power ;  and  if  he  can  and  will  not,  it  would  seem  to  be  the 
Detter  opinion  that  the  insurer  is  discharged. 

In  Manning  \.  Newnkam,  {Park,  221,  6th  edit.  2  Camp- 
bell, 624,  n^te,  S.  C.)  there  was  an  insurance  on  ship,  cargo 
and  freight,  and  after  the  voyage  was  commenced,  the  ship 
was  so  disabled  by  the  perils  of  the  sea,  that  she  put  back  in 
distress,  and  could  not  proceed  nor  be  repaired,  nor  could  any 
other  vessel  be  procured  to  take  on  the  cargo.  The  assured, 
therefore,  recovered  for  a  total  loss,  by  reason  of  the  loss  of 
the  vovage.  Lord  Mansfield,  in  giving  the  opinion  of  the 
court,  laid  stress  upon  the  fact,  that  there  was  no  other  ship  to 
be  had,  and  his  opinion  evidently  implies,  that  if  another  ves- 
sel could  have  been  procured,  it  would  have  been  the  duty  of 
the  master  to  have  forwarded  the  cargo,  and  the  assured  would 
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ALBANY,    not  have  been  entitled  to  recover  a  total  loss  upon  it.     If  the 
January,  1812.   captain  has  other  means  to  forward  the  cargo,  and  save  the 
ScHiKFrsLiN  voyage,  and  earn  the  freight,  he  ought  to  do  it.     What  may 
▼•  be  done,  ought  to  be  done,  when  the  rights  of  third  persons 

fws"  Co?"  ^^^  essentially  concerned  in  the  act.  The  *master  is  bound  to 
r  *  28 1  ^^^  ^^^  ^^^  ^^^^  interest  of  all  concerned.  He  is  the  agent  of 
the  assured  until  an  actual  and  valid  abandonment,  and  they 
ought  to  bear  the  consequences  of  his  neglect  if  the  voyage  be 
thereby  lost,  unless  barratry  be  the  cause  of  that  neglect.  The 
late  case  of  fVilson  v.  The  Royal  Exchange  Assurance  Com- 
pany, (2  CampbelVs  N,  P,  623,)  which  was  tried  before  Lord 
Ellenborough,  is  a  direct  authority  on  this  point.  That  was 
an  insurance  upon  a  cargo  of  wheat  from  London  to  Lisbon^ 
and  the  ship  was  disabled  after  the  voyage  had  begun,  and 
could  not  be  repaired,  without  an  expense  much  greater  than 
her  entire  vajue.  The  demand  w^as  for  a  total  loss,  on  account 
of  the  loss  of  the  voyage ;  but  as  it  appeared  that  there  was 
another  vessel  lying  at  Dover,  where  the  injured  ship  lay,  in 
which  the  cargo  might  have  been  forwarded,  his  lordship  held 
that  the  plaintiff  could  not  recover. 

It  may  be  a  question  whether  it  belongs  to  the  plaintiflTs,  in 
such  cases,  to  show  that  another  vessel  could  not  be  had.  The 
circumstances  of  each  case  may,  perhaps,  be  sufficient  to  turn 
the  presumption  on  the  one  side  or  the  other ;  but,  as  a  general 
rule,  it  belongs  to  the  plaintiff  to  make  out  a  complete  case, 
and  his  case  is  not  complete,  unless  it  appear  that  the  voyage 
was  lost  by  a  peril  within  the  policy.  It  is  not  lost,  as  to  the 
ship,  if  he  has  the  means  to  repair  her ;  nor  as  to  the  cargo 
and  freight,  if  he  has  the  means  in  his  power  to  send  on  the 
one,  and  to  earn  the  other.  But  in  this  case,  as  the  cargo  lay 
in  the  midst  of  vessels,  at  the  Texel,  or  was  in  the  neighbor- 
hood of  Amsterdam,  and  as  the  seizure  formed  at  once  an  in- 
superable obstacle,  the  omission  to  forward  the  cargo  must  be 
imputed  to  the  seizure.  Nothing  short  of  proof  of  diligent 
inquiry,  and  fruitless  exertions  to  procure  means,  could  rebut 
this  presumption.  When  one  sufficient  cause  for  the*omission 
appears  affirmatively,  we  are  not  to  be  searching  for  latent 
ones. 

The  small  partial  damage  which  the  cargo  sustained  by  sea 
perils  previous  to  the  seizure,  is  not  to  be  regarded ;  for  here 
the  doctrine  in  Levie  v.  Janson  properly  applies.  There  was 
no  total  loss  of  any  distinct  portion  of  the  cargo.  "  Fifty 
hogsheads  of  sugar  were  found  to  be  damaged  by  sea  water, 
ami  part  of  the  sugar  had  dissolved  and  run  out,  and  a  part 
of  the  drugs  was  also  damaged."  But  the  extent  of  the  dam- 
age is  not  stated,  and  cannot  now  be  ascertained.  It  may 
have  been  one  or  more  entire  hogsheads,  or  only  a  small  pro- 
portion of  the  contents  of  each.  The  subsequent  total  loss  by 
seizure  heis  closed  these  inquiries. 
[  •  29  ]  *The  court  are,  accordingly,  of  opinion,  that  the  voyage  was 
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.ost  by  the  seizure  preventing  the  captain  from  sending  on  the     aibaivy, 
cargo,  and  that  the  defendants  are  entitled  to  judgment.  January,  1812. 

Judgment  for  the  defendants.         Font  a  ink 

V. 

Col.  Ins.  Co. 


Fontaine  against  The  Columbian  Insurance 

Company. 

THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo  insuranee  on 
of  the  ship  Concord,  at  and  from  Guadaloupe  to  Netv-  York.  c?*!«L/oMt?**™ 
The  defendants  paid  into  couft  1,060  dollars  under  the  com-  to   Ntw-York, 

_- __  «„i^  The  vessel  was 

mon  rule.  .  capiured   by  a 

The  cause  was  tried  before  the  Chief  Justice,  at  the  Neiv-  BHUsh  cruiser 
York  sittings,  in  December,  1810,  when  a  verdict  was  taken  toAfUij^Jnd 
for  the  plaintiff  for  1,500  dollars,  subject  to  the  opinion  of  the  Hbeiieci  m  the 
court,  on  the  following  case  :  SfcTo""^  The 

On  her  voyage,  the  ship  was  captured  by  a  British  cruiser,  masier  put  iu  a 
and  sent  into  Antigua,  on  the  14th  of  October,  1808,  where  gotds'wert  de! 
she  was  libelled  in  the  vice-admiralty  court.  A  claim  was  put  lained  ibr  fur- 
in  by  the  master,  and  part  of  the  cargo  was  released,  but  the  {Jlf/^^re  SX/- 
residue,  part  of  which  belonged  to  the  plaintiff  and  another  cred  10  the  mas- 
person,  was  detained  for  further  proof,  to  be  produced  in  three  \l^  ^"urUy^for 
months,  with  leave  to  the  plaintiff  to  take  the  property,  on  their  opprained 
giving  security  for  the  appraised  value,  and  paying  the  costs.  h^"^ihe^<.ost^s" 
He  procured  Hall  ^  Rose,  merchants  at  Antigua,  to  become  The  master 
security  ;  and  on  their  giving  the  security  and  paying  the  costs  ^[erXmu  ^  in 
and  charges,  the  property  was  delivered  to  the  master,  on  the  Aiui^ta,  to 
twenty-eighth  of  October.  .,„,_„  ,  f^Ud^rTo 

Pursuant  to  his  agreement  with  Hall  fy  Rose,  the  master  pay  the  costs 
drew  two  bills  of  exchange  in  their  favor,  on  the  owners  of  the  ^jJs^jg^^f"  ^^e 
ship  in  NetV'Yoi'k,  one  of  which  was  for  the  appraised  value  ship  and  car- 
of  the  part  *of  the  cargo  detained  for  further  proof,  and  the  {  *  30  ] 
other  for  1,982  dollars  and  23  cents,  the  amount  of  the  dis-  eoj  and  for 
bursements  of  Hall  Sf  Rose,  for  the  vessel  and  cargo,  and  for  ^^ '  u,e"Iias^ 
the  costs  of  the  claim  in  the  court  of  admiralty,  including  a  tcr  drew  bills 
commission  of  five  per  cent,  as  a  compensation  for  their  ser-  °!  exchange  on 

11  ^      »  ^  1     •       1     !•  his     owner     la 

Vices,  performed  at  the  master  s  request,  and  mcludmg  a  pre-  New-York, ami 
mium  for  an  insurance  effected  by  Hall  ^  Rose,  on  the  ship  p'«^ff<5«*      ^\^ 

T^^         ^r     t         1  I        •         1  •  ship  and  groods 

and  cargo  to  Act*;-  York;  thp  master  huvin/j,  by  an  mstrument  to  a.  to  secure 
of  bottomry  and  hypothecation,  pledged  the  ship  and  cargo  to  ^®^j^  in"iudell 
them,  as  security  ibr  the  payment  of  the  bills  of  exchange,  a  commUsion 
The  ship  and  cargo  arrived  safe  at  Neno-  York,  and  the  securi-  ^[  ^  ''f .  ^^]- 

*^^-.o  -.  ,,  '  ,  .  charffed  by   A. 

ty  given  at  Antigua  was  atierwards  releasied,  on  the  produc-  onUiesumsad- 
tion  of  further  proof.  The  property  of  the  plaintiff  was  dehv-  v^^'^d  '^y^h'^ 
ered  to  the  agent  of  Hall  Sf  Rose,  in  New-  York,  who  held  it  1}  inl^a^e 
until  he  was  paid  the  sum  of  1,291  dollars  and  43  cents,  being  P'^'  ^^J""'J° 

■  .    .      ./^»*^  •  r.    I  .•       1  1  1  insure  the  ship 

the  plamtiff  s  proportion  of  the  particular  and  general  average,  and  cargo,  so 
as  calculated  by  an  insurance  broker.  The  plaintiff  paid  that  ^^^^f^^ji  ^"^^ 
sum  to  the  agent  of  Hail  if  Rose,  and  received  his  property.  New^rork. 

31 


30  CASES  IN  THE  SUPREME  COURT 

ALBANY,     The  present  suit  was  brought  to  recover  of  the  defendants  the 
January,  1812.   amount  SO  paid,  with  interest. 

^^F^i^^^A^!^       The  only  question  was,  whether  the  defendants  were  an- 
V-  swerable  for  the  plaintiff's  proportion  of  expenses,  so  far  as 

Col.  la*.  Co.  yggp^^ted  the  items  charged  by  Hall  fy  Rose,  for  th^ir  cam- 
The   rar^  missionB,  and  the  premium  of  insurance. 

was     delivered 

A.  ^in^^New-       Colden,  for  the  plaintiff. 

Yorkf  and  the 

tain  the  (wtfses-       C.  /.  Bogcrt  Sf  S.  Joncs,  juu.  contra. 

lion  of  bis  pro- 

pnporSoa  of  Per  Curiam,  There  was  nothing  unreasonable,  and,  pro- 
ih«  charges  bably,  nothing  unusual,  in  these  charges  of  Hall  Sf  Rose.  It 
iuciadtuf^'^rhe  was  not  to  be  expected  or  required,  that  a  mercantile  house 
eommissuma  abroad  should  oiake  advances  and  become  security,  without 
insarance.**"*  ii  somc  Compensation,  and  without  being  completely  protected 
was  A«w,  thai  against  loss.  The  fioe  per  cent,  was  their  compensation,  and 
inj  "aciecf  wit^h  the  mortgage  of  the  property  to  them,  and  the  insurance  of  it, 
«>od  faiih,  and  when  they  parted  with  the  possession,  was  their  indemnity 
ng^reafonaWe  fro"!  loss.  The  Security,  by  means  of  the  mortgage,  would 
md  necessary,  havc  bccu  greatly  Weakened,  and  put  at  hazard,  if  the  proper- 
were  cmuiedlo  *y  had  not  been  insured.  The  insurance  was  necessary  to 
'ecover  the  a-  render  the  mortgage  effectual.  There  is  no  reason  to  suppose 
against**ihe*in-  ^^at  the  Captain  did  not  act  with  good  faith,  and  with  due  dis- 
•urers.  In  case  cretion,  in  reclaiming  the  property.  No  better  terms  eould 
[*  31  ]  have  been  obtained  ;  it  was  the  duty  of  the  captain  to  *accept 

the  niMter'ni'^'  ^^  ^hosc  temis,  and  not  to  leave  the  property  behind.  The 
sell  a  part/ or  plaintiff's  cargo  was  mortgaged  to  Hall  &f  Rose^  in  considcra- 
^^'po^ecaie  ^jon  of  their  becoming  security  to  answer  for  its  value,  and 
the  cargo,'  for  tlicrc  is  uo  rcasou  to  doubt  of  the  power  of  the  master  to  mort- 
tiie  necessary  g^gg  it.  The  principles  of  the  maritime  law  clothe  him  with 
shfp }"  but  he  the  powcr  of  agent  of  the  cargo  when  cases  of  extremity  occur, 
cannot  mori-  Hq  m^y  sell  a  part,  or  he  may  hypothecate  the  whole  cargo, 
ST^aie*'  the  Gven  for  the  necessary  repairs  of  the  ship,  when  that  act  is  re- 
ship    for   the  quired  to  enable  him  to  continue  the  voyage.     Though,  ordi- 

benefit    of  the  ^     .,       ,      .     .,  /..•  ^  •  r    i-/» 

car^.  narily,  he  is  the  mere  carrier  of  the  cargo,  yet  in  a  case  of  dif- 

ficulty and  peril,  he  becomes,  ex  necessitate^  a  trustee  of  it, 
with  a  large  and  liberal  discretion,  and  this  character  is  then 
given  to  him  from  public  policy,  for  without  this  power  the 
cargo  might  be  left  to  perish.  (The  Gratitudine,  3  Rob. 
Adm.  240.^  If  the  master  has  this  power  over  the  cargo  for 
repairs  to  tne  ship,  it  exists,  in  at  least  equal  force,  when  the 
interest  of  the  cargo  is  directly  in  question ;  and  this  case  con- 
tains intrinsic  evidence,  that  the  terms  on  which  the  assistance 
of  Hall  Sf  Rose  was  procured,  were  as  favorable  as  any  that 
could  have  been  obtained.  The  plaintiffs  had  no  agent  or  con- 
signee at  Antigua,  for  none  appears,  or  is  to  be  presumed. 
It  was  an  island  to  which  the  ship  was  carried  by  the  captors. 
To  whom  was  the  captain  to  apply  for  aid  ?  If  HaU  ^  Rose 
had  exacted  exorbitant  compensation  or  security^  the  presump 
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tion  would  have  been  different,  and  it  might  have  been  incum-     Albany, 
bent  on  the  plaintiff  to  have  shown  that  other  applications  for  J*°"^y»  i***- 
security  had  been  made,  and  failed.     The  indemnity  required     ahdrews 
oy  HaU  Sf  Rose  of  a  mortgage  of  the  cargo  released,  was  rea-  i^,     y-    « 
sonable  for  them  to  ask,  and  within  the  power  of  the  captain     *"*  "*' 
to  give  ;  and  having  taken  it,  the  insurance  was  necessary  to 
render  the  security  perfect,  and  the  premium  for  the  insurance 
was  no  more  than  a  necessary  charge  attending  the  taking  of 
the  security. 

But  the  captain  went  further  and  mortgaged  the  ship,  and 
so  far  he  acted  without  authority ;  for  to  mortgage  the  ship  for 
the  benefit  of  the  cargo,  seems  to  be  going  beyond  his  trust, 
or  the  rules  of  law.  Admitting,  however,  that  the  hypotheca- 
tion of  the  ship  was  void,  still  it  was  exacted,  and  the  premi- 
um of  insurance  for  both  ship  and  cargo  was  included  in  the 
bill  of  exchange,  for  which  the  plaintiff's  cargo  stood  pledged. 
The  payment  of  that  premium  became  a  necessary  expenditure 
in  the  recovery  of  the  plaintiff's  property.  The  question  on 
the  vaUdity  of  the  hypothecation  of  the  ship  does  not,  then, 
arise  in  this  case.  The  plaintiff  was  «bound  to  pay  his  propor- 
tion of  that  premium.  *It  was  one  of  the  conditions  on  which  [  *3?  | 
their  property  was  recovered,  and  the  difference  between  a 
premium  of  insurance  upon  the  cargo  only,  and  upon  the  ship 
and  cargo,  could  not  be  so  material  as  to  affect  the  good  faith 
of  the  master,  and  the  necessity  of  acceding  to  the  terms  upon 
which  Hall  fy  Rose  offered  their  assistance. 

There  ought,  therefore,  to  be  no  deduction  from  the  plain- 
tiff's claim,  on  account  of  either  of  the  above  items  of  com- 
missions or  premium. 

Judgment  for  the  plaintiff. 


Andrews  &  Boerum  against  The  Marine  Insu- 
rance Company.  • 

THIS  was  an  action  on  a.policy  of  insurance,  on  the  schoo-  g„^^"^f " 
ner  Maria,  from  Charleston,  S,  C.  to  New-Yorky  on  account  citarUsum'^ 
of  the  plaintiffs,  and  M.  fy  A.  Clarky  the  latter  being  also  mas-  ^^^^'  j,^ 

ter  of  the  vessel.  yojage^'itnnd- 

The  cause  was  tried  at  the  New-  York  sittings,  in  June,  ^^^  '^^^g?* 
1811,  before  Mr.  Justice  Thompson;  and  a  verdict  taken  for  Harbor  B^, 
the  plaintiffs,  subject  to  the  opinion  of  the  court,  on  the  fol-  •gj^'*?^'  ^ 
lowing  case.  at  2  \  M.  a' 

The  vessel  sailed  on'  the  voyage  insured,  the  18th  of  March,  ^"^  ^  ^^ 

1811,  with  a  cargo  of  cotton  and  rice;  and  on  Monday,  the  York,  Theln^ 

twenty-sixth  of  march,  at  2  A,  M.  was  lost  on  lAttle  Egg  ^^J  ^^  ^^ 

Harbor  Beach,  about  ninety  miles  from  the  city  of  NeW'  nnd^B.  ^pui 

York.    The  insurance  was  effected  on  the  ninth  of  April  fol-  owners,      for 

1       .  v      jt         1   ■    A*/r  tbemjeives  and 

lowmg,  by  tne»plaintiti8.  the  other  own- 
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ALBANY,        It  was  not  pretended,  that  the  plmntiflTs  had  any  knowledge 
January,  1812.   ^f  |f,g  j^gg  ^f  jj^g  vcssel,  at  tfiS  time  the  insurance  was  made ; 

^"XNimEwT^  ^^^  the  only  question  was,  whether  A.  Clark,  the  master  and 
▼•     ^    part  owner,  had  been  guilty  of  such  gross  negligence,  in  not 
^*'  '**■  ^^*'  communicating  *intelligence  of  the  loss  to  the  other  part  own- 
l     w  J        ers  as  would  vacate  the  policy. 

era,  of  which  When  the  vessel  went  ashore,  the  master  was  knocked  down 
the  master  waa  ^y  the  tiller,  and  SO  much  injured  that  he  was  carried  to  a 
oT'AprU  foi-  place  called  Hawkins,  eight  miles  distant  from  the  wreck,  and 
lowing;  but  A.  ^j^g  there  for  several  days  disabled.  The  witness,  one  of  the 
nothing  of" he  seamcn,  did  not  know  of  any  opportunity  to  New  York;  but 
loss  until  aAer  there  were  several  vessels,  at  the  time,  at  Little  Ess  Harbor, 

toe     insurance.  ,       .  -i    i  *  *  x    j    i^  -r  j  j*j 

The  master  was  ready  to  sail,  but  werc  prevented  from  saihng;  and  none  did 
so  much  hurt,  ^y\^  nuixX  the  ouc  in  which  he  came  up  to  New-York,  which 
strandino-r^  as  arrived  there  on  the  11th  of  April, 

not  to  Ec  able  Qu  the  momiug  of  the  shipwreck,  the  master  inquired  of  an 
busimjssfortwo  inhabitant  of  the  place,  whether  there  was  any  post-office  in 
or  three  da^j  the' viciuity,  and  expressed  great  anxiety  to  write  to  New- 
immediatc°**in*  Yotk ;  and  he  was  informed  that  the  nearest  post-office  was 
quiry  after  the  at  Tinkerton,  ten  miles  distant,  but  that  the  post  left  that  place 
muaicatin/^in-  o^ly  oncc  a  Week,  ou  Monday  morning  :  and  that  it  was  then 
formation  of  too  late  for  that  post  day,  as  the  mail  had  already  left  Tinker- 
folr'^^d  ton  (or  New-York. 

found  that  the  On  Tuesday  the  captain  went  to  a  place  about  two  miles 
ance,  by"ian5^  distant,  in  a  Carriage,  to  make  a  protest ;  and  on  Wednesday, 
was  the  mail,  he  went  to  the  wreck.  A  person  might  have  been  easily  hired 
fo  "miles  ''^dis*  ^o  Carry  a  letter  to  •  the  post-office  at  Tinkerton,  The  post 
tant  from  the  went  by  the  way  of  Philadelphia,  where  it  arrived  on  Wednes^ 
which'  went  day  ui  cach  week,  and  could  not  reach  New-York  before  the 
only  once  a  next  day ;  but  a  vessel  leaving^  Little  Egg  Harbor,  with  a  wind 
previously  ^cft  tolerably  fair,  would  reach  ifew-York  ii^neday.  K)n  Saiur 
the  place  on  the  day,  the  thirty-first  of  March,  the  captain  put  all  the  cargo 
evenmg  o  ^the  gj^y^j  ^j^  board  of  three  small  vessels,  embarked  in  one  of  them 
would  not  for  New-  York,  and,  having  proceeded  about  ten  miles,  they 
witirthe  5S^  were  obliged*  to  anchor,  on  account  of  head  winds  ;  and,  while 
<2ay  following.  SO  detained,  the  captain  might  have  forwarded  a  letter  to  New- 
u^y^wRtVal  York,  from  the  place  opposite  'the  vessel.  On  account  of 
place  of  the  contrary  winds,  he  did  not  arrive  at  New-York  until  the 
JS^\^*"^     eleventh  of  AprU. 

were  detained  A  master  of  a  coastiug  vessel  testified  that  he  was  at  the 
tfhh***a^  fefr  wreck  the  day  after  the  vessel  went  ashore,  and  inquired  of 
wind,  a  vessel  Captain  Clark  if  he  had  any  freight  for  New- York;  and  he 
T^York^ ?n  *^'^ *'^®  wituess,  that  he  had  already  engaged  vessels  to  carry 
one  day.  The  the  cargo  to  New-York.  The  witness  mentioned  that  his  was 
SlTihe^caigf  a  fast  sailing  vessel,  and  would  reach  NeW'^York  first.  She 
whieh had  been  lay  out  of  the  mouth  of  the  harbor,  and  sailed  the  second,  and 
saved,  on  board  arrived  at  New- York  on  the  fifth  of  AprU;  but  the  witness 
[  *  34  ]  said  that  he  did  not  ^mention  the  loss  of  the  Maria  to  any 
of  three  small  person,  though  it  was  talked  of  among  the  crew  on  board  of 

vessels,       em-  L*  i  . 

ntrked  in  one  hlS  vessel. 
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In  the  New-York  Gazette,  published  on  the  twenty-ninth     ALBANY, 
of  March,  the  arrival  of  the  schooner  Emily,  in  fifteen  days  from  J^"a'y>  ^^i^ 
Charleston,  was  mentioned  ;  and,  among  the  occurrences  of     akdrkwb 
the   voyage,   it  was   stated,  that  on    Wednesday  preceding  "        ▼• 
tliey  saw  a  schooiier  on  shore,  with  yellow  sides,  on  LUtle      *•    "•    ® 
Egg  Harbor  Beach^  with  cotton  floating  axound  hen  ^f  them,    oa 

°°  '  ®  Saturday,    Uie 

I  31  »t  of  Matth, 

D.  B.  Ogden,  for  the  plaintiffs.  but,  on  account 

*  of        contraxj 

winds,  did  not 

Colden  and  Sanwson,  contm«  y'i**  ^*^  **« 

^  ilth  of  April, 

It  was  held 

Per  Curiam.  There  is  no  trace  of  actual  fraud  in  this  case;  •fcat  *i>cre  wm 
and  it  is  a  question  of  constructive  ftaud  merely,  on  the  ground  ^d^'tut'^Uia 
that  Captain  Clark  did  not  use  due  diligence  in  communicat-  nwtter,      not 
ing  intelligenoe  of  the  loss  to  his  partners  in  New- York.     It  intenUoo*to*2 
does  not  appear  <hat  Captain  Clark,  had  directed  insurance,  feet  u  inmir- 
or  was  apprized  of  any  intention  of  the  plaintiffs,  to  cause  boumiioaseno 
insurance  to  be  made.     As  we  cannot,  therefore,  percMve  any  more  than  «r- 
interested  motive  in  him  to  withhold  the  intelligence,  the  case  ^^cii      and 
did  not  seem  to  require  that  extreme  diligence  that  would  have  wa^  under  tu 
been  due,  had  he  known  that  application  for  insurance  was  Sere"  iw«*^  not 
pendine.     We  ought,  then,  to  exact  from  him,  as  part  owner,  suchgioMnei^ 
that  ordinary  diligence  only  which  the  nature  of  such  mercan-  i'SeSve^fraad* 
tile  concerns,  and  ^ponmion  prudence  and  discretion  would  de«  u  wonid  ya- 
mand.     Any  thing  like  gross,  negligence,  in*  communicating  ^JJ** '^^ po>i«r» 
with  his  partners  in  such  a  crisis,  would  look  like  design,  and 
justify  the  inference  of  fraud  i  but  the  circumstances  of  the 
case  are  proof  of  ordinary  diligence.     The  captain  was  much 
injured  by  the  stranding  of  the  vessel,  and  was,  for  some  time,  * 
disabled  from  bestowing  attention  to  his  business.     He, 'how- 
ever,  made  instant  and  anxious  inquiries  about  the  means  of    . 
communicating  with  New-York,  by  the  mail,  and  was  inform- 
ed that  no  opportunity  would  occur,  through  the  next  post- 
oflice,  which  was  ten  miles  off,  under  a  week  from  that  time. 
He  had  then  good  reason  to  believe  he  would  himself  arrive 
in  Neto-  York,  with  the  cargo  saved,  before  a  letter  would 
reach  New-York  by  the  mail     He  had  laden  his  cargo  on 
board  of  other  vessels,  by  Saturday  next  after  the  shipwreck, 
and  embarked  for  New-  York,  and  a  fiiir  wind  would  have  car- 
ried him  there  in  one  day.  ^  He  advanced  about  ten  miles  the 
same  day,  and  was  then  detained  by  contrary  winds,  so  as  not 
to  be  able  to  arrive  in  New-  York  in  eleven  or  twelve  days. 

♦Under  these  circumstances,  there  is  no  ground  to  charge         [*35] 
him  with  a  want  of  ordinary  diligence,  and  the  plaintiffs  fire 
entitled  to  judgment. 

Judgment  for  the  plainti& 

(«)See  irceMmv.jDtM«U.SGWaw.994.  IJUbw.  JK^.  150.  ftJOmt.  Sm.SSSB.  Wken 
in  {nmirance  was  effected  after  a  Ion  n&d  bappened,  though  the  master  had  delayed  to  con- 
vey Infonnmioa  of  Uto  the  oivn«r,and  even  taken  moutires  to  prevent  iu  being  known  to 
him,  with  tbo  avowed  intention  of  enabling  him  to  make  Insurance,  and  the  parties  were 
aclojilly  ignorant  of  it.  When  the  policy  was  nnderwrbten,  it  was  held  that  the  assoieJ  hav- 
tttf  acted  wltli  good  fldtb  might  recover,    Otasrai  InUrut  Jtu.  Cq,  v.  Rwgglu,  18  WhMU  408. 
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ALBANY, 

January,  1812. 

^"swBRH^  A.  &  J.  SuFFERic  against  Townsend. 

V. 

TowjfiBiiD.  ,j,j^.g  ^^  ^^  action  of  trespass  quare  dausumfregUy  and 
An  H^  for  cutting  and  carrying  away  trees,  &c.  Plea,  not  guilty^ 
purehaw'  of  With  fiotice  that  the  defendant  would  give  in  evidence,  at  the 
luid,  doef  not,  trial,  a  license  to  cut  and  carry  away  the  timber  and  trees,  dec. 
niottni*io'B  U'  The  cause  was  tried,  at  the  Orange  circuit,  on  the  I2th  of 
cetue  to  the  September y  1811.  The  plaintiff  having  proved  the  entering, 
uTpurcSSw,"!©  ^^^  cutting,  and  carrying  away  the  trees,  &c.,  the  defendant 
enter  on  'the  offered  to  give  in  evidence,  in  bar  of  the  plaintiff's  action,  that 
cenie  to^enier  ^^  the  time  of  the  trespass  complained  of,  he  was  in  possession 
does  not  imply  of  the  locus  in  quOy  by  virtue  of  a  parol  agreement,  for  the. 
Jur'wldToi^  purchase  of  the  lot,  on  which  the  trespass  was  alleged  to  be 
fume  the  tim-  committed.  That  this  agreement  was  made  in  the  autumn  of 
i^^wOT^aftS  1809,  immediately  afler  which  the  defendant  entered,  as  own- 
a  parol  agrree-  er,  and  the  plaintiff  showed  the  lines  and  bounds  of  the  lot. 
.  Sfrchase'  of  ^  ^^^^  ^^  ^^  ^  cxecuted  in  the  following  spring.  In  March, 
Cnd,  entered  1810,  whcu  the  lot  was  survcycd,  the  defendant,  finding  that 
,  ^3  X,^^^  it  did  not  include  all  the  land  he  supposed,  abandoned  the  lot, 
meat  was  after-  and  informed  the  plaintiff  that  he  would  not  take  it  on  account 
%r%  w^'°1t  ^f  ^**®  misrepresentation  as  to  the  bounds.  The  plaintiff,  ac- 
was  hejd  tLat  cordingly,  sold  it  to  another  person  in  May,  1811.  The  alleg- 
a*trospass«M")  ®^  trespass  was  committed  while  the  defendant  was  so  in  pos- 
session of  the  lot. 

This  evidence  was  objected  to,  as  not  constituting  a  bar  to 
the  plaintiff's  action,  and  was  overruled  by  the  judge,  and  the 
^    jury,  under  his  direction,  found  a  verdict  for  the  plaintiffi. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Fisky  for  the  defendant,  contended,  that  the  evidence  offer- 
ed at  the  trial  ought  to  have  been  received.  Though  thej^arol 
agreement  was  void  as  to  the  purchase,  under  the  statute  of 
finauds,  yet  it  was  good  evidence  of  a  license  to  enter.  A  /i- 
cenee  need  not  be  in  writing.  A  license  to  enter  is  a  good 
[*36]  plea  in  bar  to  an  action  of  ^trespass  quare  clausum /regit. 
He  cited  5  Comyns'  Dig.  791.  2  Term  Rep.  166.  6  Johns. 
Rep.  46.    7  Johns.  Rep.  1.        • 

J.  Duer,  contra,  insisted,  that  a  parol  agreement  for  a  pur- 
chase did  not  imply  a  license  to  enter  on  the  land.  Suppose 
even  an  agreement  for  a  purchase  in  writing,  yet  if  it  does  not 
contain  an  express  permission  to  enter,  it  will  not  give  such 
licensCy  by  implication.  Again,  if  the  plaintiff  had  expressly 
consented  to  let  the  defendant  enter,  on  conditition  that  he 
would  become  a  purchaser,  yet  if  the  defendant,  afterwards, 
refused  to  purchase,  he  would,  by  breach  of  the  condition,  be- 
come a  trespasser  ab  initio. 

(a)  Ace.  Cooper  t.  Sr^wcr,  ti^/Vs,  331.    Erwh,  y.  OhuUi,  7  Onsm,  SW. 
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Per  Curiam.    The  defence  set  up  as  a  bar  to  the  action    albant, 
wap  properly  overruled.   The  agreement  to  purchase  and  con-  Jannwy.  i^is. 
vey  did  not  of  itself,  amount  to  a  license  to  enter.     It  was  a  ^^^h^J^^^J^ 
mere  executory  agreement.     And  even  if  a  license  to  enter  v. 

had  been  shown,  it  would  not  have  been  sufficient,  without  H®'«>«»' 
showing  a  further  license  to  cut  and  consume  the  timber.  The 
one  license  does  by  no  means  imply  the  other.  The  defend- 
ant could  not  have  pretended  to  have  been  in  possession,  in 
any  higher  character  than  a  tenant  at  will,  as  the  agreement 
for  the  purchase  of  the  premises  was  by  parol,  and  if  a  tenant 
at  will  cuts  timber,  it  is  trespass.  The  matter  offered  as  a 
defence  was  altogether  insufficient. 

Motion  denied. 


HuRTiN  against  Hopkins. 

THIS  was  an  action  for  a  libel,  published  in  the  Orange     in  an  actioo 
County  Gazette.    The  publication  was  in  the  form  of  a  letter  wbere*the^ 
addressed  to  Col.  G.  D,  Wickham,  as  follows :  "  You  may  «nd  a  verdict 
consider  it  presumption  in  a  citizen,  in  the  common  walks  of  dMt*^S6**court 
life,  to  assume  to  himself  the  right  of  investigating  the  interest  will  noi  erant  a 
and  zeal  you  manifested  in  procuring  the  appointment  of  John  w^cauw^the- 
G.  HurHfiy  (the  plaintiff,)  to  the  office  of  sheriff  of  the  county  jury  miiunder- 
of  Orange,  to  the  exclusion  of  a  great  number  of  gentlemen  Sw^^^oj^JJ^tl 
of  respectability,  as  well  for  character  as  talents,  belonging  to  deuce,  (a) 
the  federal  party  in  this  county.  -  Your  ambition  for  the  ex- 
clusive control  of  the  appointment  of  a  high  sheriff,  you  have 
honestly  inherited.     The  advantages  resulting  *from  that  in-        [  *  37  ] 
fluence,  you  will  ever  enjoy  over  that  contemptible  apostate, 
(meaning,  &c.)  whose  ignorance  and  insolence  will  make  him 
a  fit  instrument  for  all  your  purposes.    (Meaning,  &.c.)    And 
when  you  lack  the  talents  and  ingenuity  to  give  him  a  proper 
direction,  you  have  an  arch  old  gentleman,  at  your  elbow,  to 
direct  you  both  in  the  arts  of  juggling."  (Meaning,  &.c.) 

The  publication  by  the  defendant  was  proved;  and  the 
counsel  for  the  defendant  offered  to  prove  the  truth  of  the 
charges  contained  in  the  libel ;  and  no  objection  being  made, 
several  witnesses  were  admitted  for  that  purpose. 

The  judge  charged  the  jury  that  the  publication  was  libel- 
lous ;  and  that  the  defendant  having  wholly  failed  in  his  justi- 
fication, the  plaintiff  was  entitled  to  a  verdict.  The  jury  found 
a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict^  and  for  a  new  trial. 
J.  Duery  for  the  plaintiff. 

Fisk,  contra.    He  cited  I  Burr.  II.  54.    2  Sdk.  644.    3 
Burr.  644.    3  Johns.  Rep.  180. 

(a)  Id  slander,  to  penal  actions,  actions  for  a  libel,  and  other  actions  vindictive  In  their  na- 
tare,  a  new  trial  will  not  be  granted  merely  because  the  verdict  Is  against  the  weight  of  evi- 
deoee.    Peddoc*  v.  Solufriirf «  3  Cowea,  811.    £xpQrt$£Mlqf,H  Cow€n,  479.  • 
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ALBANY,  Per  Curiam.  The  general  rule  is  not  to  grant  a  new  trial, 
jtasAry,  i8it    jj^  a^tions  of  this  nature,  when  the  verdict  is  for  the  defendant, 

]>g  Lono  ^^^  there  is  no  other  ground  for  the  motion  than  that  the  jury 
V.  have  misunderstood  or  disregarded  the  evidence.     This  was 

Stavto*.  ^Jj^  doctrine  of  the  court  in  Jarvis  v.  Hatheway,  (3  Johns. 
Rep.  180.)  In  penal  actions,  the  rule  has  been  established  by 
a  series  of  cases ;  {Sir.  899.  1238.  3  WUs.  59.  10  East, 
268 ;)  and  though  actions  for  defamation,  and  for  malicious 
prosecution,  are  not  actions  for  penalties,  yet  they  are  penal 
in  their  nature  ;  and,  in  respect  to  the  doctrine  of  new  trials, 
seem  to  be  governed  by  the  same  rules.  (2  Burr.  664.  Cowp. 
37.  Salk.  644.)  The  case  before  us  was  not  that  df  a  very 
aggravated  libel,  nor  were  the  cases  in  general  of  that  charac- 
ter to  which  the  ruld  has  been  applied.  A  jury  would  rarely, 
in  a  gross  case  of  defamation,  find  a  verdict  against  the  plain- 
Jiff;  if  they  did,  it  would  be  pretty  good  evidence  of  preiu- 
dice,  partidity  or  corruption.  The  court  do  not  mean  to  lay 
down  a  rule  for  such  extreme  cases,  but  they  certainly  would 
not  be  justified  by  the  precedents,  to  interfere  in  the  present 
case.  Motion  denied. 


1*38]  *De  Long  against  Stanton. 

wiwreasaV  THIS  was  an  action  ol  covenant y  on  a  bond  conditioned  for 
i^neraJ  &/  aU  the  performance  of  an  award.  The  cause  was  tried  at  the 
Vti^^t^^  Orange  circuit,  in  September,  1811. 

AHr'l^it'was^iii      The  declaration  stated  that  certain  controversies,  disputes 
iai  parol  cyi-  anj  differences,  having  arisen,  and  being  depending  between 
«dmiMibie  'to  the  plaintiff  and  defendant,  on  a  certain  day,  in  the  said  decia- 
4how  that  the  ration  mentioned,  the  said  piaintiffand  defendant  mutually  en- 
Jardcd*"con-  tercd  into  bonds  of  arbitration,  which  were  respectively  con- 
''^'"w? i "*'"  ditioned  "to  stand  to,  abide,  perform,  &c.,  the  award,  order, 
oo't  ]n "control  <fec.,  of  DotHd  Ayves  and  Thomas  Evertson,  of  the  town  of 
reny  between  D^^  Park,  In  the  county  of  Orange,  arbitrators  indifferently 
the  tunrUf 'the  choscu  and  elected  by  the  parties,  to  award,  order,  adjudge 
fubmiuion.  Ai^  and  determine  of  and  concerning  all  manner  of  bargains,  ac- 
dccTde"  M«cn^  tious,  causcs  of  actiou,  suits,  bills,  bonds,  specialties,  judg- 
<'«»»<^^«<«  1  raents,  executions,  extents,  accounts,  debts,  dues,  sum  and 
fheir  'decision  sums  of  money,  quarrcls,  controversies,  trespasses,  damages 
f'fi'i?  i"!*^**'  ^^^  demands  whatsoever,  both  in  law  and  equity,  or  otherwise 
'  °  '  ^*'        howsoever,  which  at  any  time  or  times  heretofore  had  been 
made,  moved,  brought,  commenced,  sued,  prosecuted,  com- 
mitted, omitted,  done,  or  suffered  by  or  between  the  said  par- 
ties, or  either  of  them."    That  the  arbitrators  made  an  award 
pursuant  to  the  condition  of  the  bonds,  and  did,  amongst  other 
things,  award  that  the  defendant  should  pay  to  the  plaintiff 
the  sum  of  four  hundred  dollars,  on  or  before  the  1st  day  of 

(«)  VMe  Pitkiiu  ▼.  mnf,  10  J9k$u.  Rip.  143.  *  ffknUr  ▼.  Km  Hovim^  IS  Jsktu.  Jl».  311 
Bfen  T.  Km  Dtwa,  5  fTnUUl^  968 

38 


OF  THE  STATE  OF  NEW-YORK. 


Vecember,  ISIO,  and  assigned,  as  a  breach,  the  noDrpayment    Albany, 

of  the  said  sum.  January,  1811 


Staitwv. 


On  the  trial  of  the  cause,  the  facts  necessary  to  be  proved,  pg  lo^^ 
on  the  part  of  the  plaintiff,  in  support  of  his  declaration,  being  '^_  v^ 
adhiitted,  the  counsel  for  the  defendant  oflFered  to  prove,  in 
bar  of  the  plaintiff's  recovery,  that  at  the  time  the  parties  sub- 
mitted their  disputes  to  arbitration  as  aforesaid,  there  were 
only  two  disputes  or  controversies  which  had  arisen,  and  were 
then  depending  between  them ;  one  an  indictment  for  a  forcible 
entry  and  detainer  found  against  the  defendant  on  the  prose- 
cution of  the  plaintiff;  the  other  an  action  of  trespass  in  the 
Orange  Common  Pleas,  by  the  plaintiff  against  the  defendant ; 
that,  on  the  hearing  before  the  arbitrators,  the  plaintifi'  offered 
to  prove,  that  the  defendant  had  been  guilty  of  fraud  in  the 
sale  of  a  farm,  to  him,  some  years  before,  by  misrepresenting 
the  value  of  the  farm,  and  claimed  damages  for  the  injury  he 
had  sustained  by  such  pretended  fraud  ;  "^that  the  defendant's  ^  [  *  39  ] 
counsel  then  objected  to  the  introduction  of  such  testimony, 
but  it  was  admitted  by  the  arbitrators,  who  founded  their 
award,  in  part,  on  that  evidence ;  a  considerable  portion  of  the  • 

sum  awarded  to  be  paid  by  the  defendant  being  intended  by 
them,  as  a  compensation  to  the  plaintiff  for  the  damages  he  had 
sustcdned  by  such  pretended  fraud.  That  at  the  time  of  the 
said  submission,  no  dispute  or  controversy  had  arisen  or  exist- 
ed between  the  parties  relative  to  the  sale  of  the  farm ;  and 
that  before  that  time,  the  farm  in  question  by  virtue  of  a  power 
contained  in  a  mortgage  thereof,  executed  by  the  plaintiff  to 
the  defendant,  had  been  sold  at  public  auction,  in  conformity 
to  the  provisions  of  the  statute,  and  a  complete  title  thereto 
again  become  vested  in  the  defendant ;  that  the  facts  alleg- 
ed by  the  plaintiff  relative  to  the  conduct  of  the  defendant,  in 
the  sale  of  the  farm,  as  the  same  were  proved  before  the  arbi- 
trators, did  not  amount  to  fraud  either  in  law  or  equity,  and  . 
therefore  furnished  no  cause  of  action  to  the  plaintiff  against 
the  defendant.  To  this  evidence  the  counsel  for  the  plaintiff 
objected,  contending  that  the  facts,  if  true,  formed  no  bar  to 
the  plaintiff's  recovery ;  and  the  evidence  was  overruled  by 
the  judge,  who  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  the  sum  awarded,  with  interest. 

A  motion  was  mode  to  set  aside  the  verdict,  and  for  a  new  trial. 

J.  DueTy  for  the  defendant.  1.  The  evidence  offered  by 
the  defendant,  at  the  trial,  and  rejected  by  the  judge,  ought  to 
have  been  received.  However  general  the  terms  of  the  sub- 
mission may  be,  the  power  of  the  arbitrators  is  limited  to  mat- 
ters actually  submitted,  or  to  differences  existing  at  the  time. 
The  object  of  the  submission  must  be  existing  controversies ; 
for  it  is  absurd  to  suppose,  that  the  parties  could  mean  to  sub- 
mit to  the  decision  of  arbitrators,  matters  about  which  there 
was  no  dispute.     The  definition  of  an  arbitrator,  as  well. as 
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ALBANY,    the  terms  used  in  the  submission,  show  that  existing  diflferen- 

^,^^^^^}^^  ces  only  can  be  the  subject  of  submission.     By  the  civil  law, 

Ds  Long      though  the  Submission  be  general,  yet  the  power  of  the  arbi 

V-       *    trators  is  limited  to  existing  controversies.     (1  Domat.  213 


Stastoit. 


s 


Dig,  lib.  4.  tit.  8.  1.  21.  s.  6.)  Without  such  a  restriction, 
the  power  of  arbitrators  would  be  unlimited  and  arbitrary ; 
and  they  might  decide  on  matters  never  foreseen  or  contem- 
plated by  the  parties,  themselves,  as  subjects  of  controversy. 

In  the  case  of  Ravee  v.  Farmer,  (4  Term  Rep.  146,)  the 
defendant  pleaded  an  a\i(ard,  pursuant  to  a  submission,  of  all 
[  •  40  ]  matters  in  difference  between  *the  parties,  and  the  plaintiff 
replied,  that  the  subject  matter  of  that  suit  was  not  included 
in  the  reference;  and,  on  motion  to  set  aside  the  verdict,  the 
court  said,  that  the  plaintiff  might  show  that  the  matter  was 
not  in  difference  between  him  and  the  defendant,  at  the  time 
of  the  submission,  nor  referred  to  the  arbitrators.  And,. in 
the  case  of  Golightly  v.  JellicoCy  (4  Term  Rep.  146,  note,) 
where  the  plaintiff  replied,  that  the  subject  of  the  action  was 
never  laid  before  the  arbitrators.  Lord  Mansfield  smd,  the  only 
•  question  was,  whether  a  submission  of  off  matters  in  differ- 

ence, was  a  submission  of  matters  not  in  difference,  (Kyd  on 
Axoards,  (2d  edit.)  179, 180.  Dig.  lib.  4.  tit.  8.  1.  43.) 

When  ancient  strictness,  and  modern  liberality,  are  spoken 
of,  we  mean  that  strictness,  in  the  construction  of  awards, 
which  tended  to  defeat  them ;  and  that  liberality,  which  seeks 
to  carry  into  effect  the  intention  of  the  parties. 

2.  The  terms  of  the  submission,  though  general,  do  not  in- 
clude the  matter  oi  fraud  in  the  sale  of  land.  The  words 
''  causes  of  action,"  must  be  understood  to  mean  a  legal 
ground  of  action ;  and  if  it  could  be  shown  that  the  matter 
alleged  would  not  afford  a  cause  of  action,  in  law  or  equity,  it 
could  not  be  within  the  submission. 

3.  Parol  evidence  was  admissible  to  show  that  the  arbitra- 
tors exceeded  their  authority ;  and  it  is  not  necessary  that 
the  excess  of  authority  should  appear  on  the  face  of  the  award. 
The  rule,  that  nothing  dehors  the  award  can  be  given  in  evi- 
dence, does  not  apply  to  this  case ;  for  it  would  be  absurd  to 
say,  that  if  arbitrators  exceed  their  authority,  the  award  is 
void,  and  at  the  same  time,  reject  the  only  evidence  which  can 
show  that  their  authority  has  been  exceeded.  The  rule  is  gen- 
eral ;  and  I  find  no  authority  limiting  it  to  the  case  where 
the  excess  of  authority  appears  on  the  face  of  the  award. 
That  the  award  was  not  ready  to  be  delivered  at  the  time,  and 
that  the  arbitrators  were  insane,  are  facts  dehors  the  award, 
and  yet  parol  evidence  is  admissible  to  show  them.  It  will  be 
said,  that  an  award  is  equivalent  to  a  judgment ;  and  nothing 
extrinsic  to  a  judgment  can  be  offered  in  evidence  to  impeach 
it ;  and  Barlow  v.  Todd,  (3  Johns.  Rep.  367,)  iVills  v.  M'  Cor- 
mick,  (2  tVHs.  148,)  and  Kyd,  {Kyd  on  Awards,  328,)  will 
be  relied  on  by  the  counsel  on  the  other  side.  The  court,  in 
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Barlow  v.  Todd,  seemed  to  rely  on  the  authority  of  Wills  v.     Albany, 
M '  Connick ;  but   they  might   have  proceeded   on   another  January,  isii. 
ground,  the  ^tate  of  the  pleadings.  I  do  not  understand,  JSTj/d,  ^"deLon^ 
or  the  court,  in  Wills  v.  M'  Comiick,  as  meaning  to  lay  down  v. 

rhe  broad  rule,  that  parol  evidence  is,  in  all  cases,  inadmissi-     Stahton. 
ble  to  impeach  an  award.     (8  East,  346.) 

♦There  is  a  wide  difference  between  arbitrators  exceeding  [  *  41  ] 
their  .  authority,  and  mistaking  or  abusing  it.  In  the  former 
case,  it  is  analogous  to  a  court  acting  without  jurisdiction.  A 
judgment,  which  would  be  otherwise  final  and  conclusive, 
may  be  set  aside  on  the  ground  of  a  want  of  jurisdiction.  In 
BaspoWs  Case,  (8  Co.  98,)  in  answ^er  to  the  second  objection, 
Lord  Coke  says,  "  When  the  submission  is  general  of  all  ac- 
tion^ &c.  generals  nihil  certi  implicat ;  and,  therefore,  it 
may  well  stand  with  the  generality  of  the  woj-ds,  that  there 
was  but  one  cause  depending  in  controversy  between  them." 
The  rule  is  laid  down  by  Dennisto^i,  J.  in  Hawkins  v.  Col- 
laugh.  (1  Burr.  277.  See,  also,  1  Saund.  32.  note.  Palmer^s 
Rep.  107.  Hutton,  9.  Hoh.  119.) 

In  Morris  v.  Reynolds,  (1  &alk.  73,)  HoU,  Ch.  J.  said^ 
that  arbitrators  being  judges  of  the  party's  own  choosing,  the 
party  shall  not  come  and  say  they  have  not  done  him  justice, 
and  put  the  court  to  examine  it ;  aliter,  where  they  exceed 
their  authority. 

It  may  be  said,  perhaps,  that  in  all  the  cases  cited,  there 
was  something  on  the  &ce  of  the  award,  which  rendered  it 
ambiguous,  and  that  parol  evidence  was,  therefore,  admissible 
to  explain  it.  If  so,  then  awards  cannot  be  considered  as 
certain  and  conclusive  as  judgments.  But  the  court  say,  on 
the  legal  construction  of  the  words  '^  of  and  concerning  the 
premises,"  we  intend  that  the  arbitrators  did  not  exceed  their 
authority,  but  if  you  can  show  the  contrary,  you  may  do  it. 

In  all  the  cases  in  which  parol  evidence  has  been  held  inad- 
missible to  impeach  the  award,  as  partiality  and  corruption  of 
the  arbitrators,  or  because  the  award  is  against  law  or  justice, 
<&c.  there  are  solid  reasons  for  rejecting  parol  evidence ;  but  I 
can  discern  no  solid  reason  for  rejecting  such  evidence  in  a 
case  like  the  present. 

Storey  and  «S^.  Jones,  jun.  contra.  The  terms  of  submis- 
sion were  as  broad  and  comprehensive  as  language  could  make 
them.  It  is  objected  that  the  arbitrators  decided  on  a  matter 
not  in  dispute  between  the  parties ;  but  who  is  to  decide  on 
that  fact,  unless  it  be  the  arbitrators.  The  alleged  fraud,  in 
the  sale  of  the  farm,  was  existing  at  the  time  of  the  action, 
and  it  being  brought  before  the  arbitrators,  they  were  bound 
to  decide  upon  it.  In  deciding  on  the  fact  of  fraud,  they 
must  have  necessarily  determined  whether  it  was  a  good  cause 
of  action.  We  do  not  deny  that  an  award  mdy  be  bad,  where 
the  arbitrators  exceed  their  authority ;  and  that  parol  evidence     * 
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ALBANY^^  ig  admissible  where  it  does  not  contradict,  or  enlarge,  or  re- 
^^^^^s^^^i^  strain  the  terms  of  the  submission.     But  if  admitted  in  this 

Ds  Long      *ease,  it  clearly  goes  to  restrain  and  narrow  the  submission. 

Stahtov.  '^^^  ^^'^  '^^  down  in  Barlow  v.  Todd,  is  general  and  posi- 
tive, and  perfectly  conclusive  in  the  present  case.  An  award 
is  like  a  judgment,  and  parol  evidence  cannot  be  admitted  to 
show  that  a  court  adjudicated  on  a  matter  not  stated  in  the 
pleading,  or  comprised  in  the  action  brought  before  them. (a) 
In  Newland  v.  JJouglaa,  (2  Johns.  Rep.  63,)  this  court  held 
that  parol  evidence  was  inadmissible  to  show  a  palpable  mistake 
or  miscalculation  of  arbitrators. 

Duety  in  reply,  said  that  he  did  not  pretend  that  parol  evi* 
dence  was  admissible  to  explain  or  contradict  the  terms  of  the 
submission.  Arbitrators,  like  ail  other  persons  acting  under 
delegated  powers,  must  pursue  the  terms  of  their  authority. 
The  terms  used  in  this  submission  are  merely  to  specify  the 
subjects  of  difference.  There  must  be  an  existing  and  legal 
cause  of  action.  Parties  never  can  be  supposed  to  submit  to 
the  decision  of  arbitrators,  matters  about  which  there  is  no 
dispute,  and  where  their  rights  are  clear  and  undoubted.  If 
the  arbitrators  have  power  to  decide  on  the  meaning  of  the 
words  ''  causes  of  action,"  and  to  give  them  what  construction 
they  please,  there  is  an  end  to  all  distinction  between  a  gen- 
eral and  a  special  submission.  Suppose  the  submission  bad 
been  as  to  a  bond  or  specialty,  and  the  arbitrators  should 
choose  to  consider  a  promissory  note  as  a  specialty,  and  de» 
cide  upon  it,  would  tlieir  award  be  valid  ? 

Per  Curiam.  The  submission  in  this  case  was  general,  and 
embraced  ^^  every  demand  and  cause  of  action,  in  law  or 
equity."  No  language  could  have  been  more  comprehensive. 
If  the  allegation  of  fraud,  in  the  sale  of  the  farm,  was  true  in 
&ct,  it  was  a  cause  of  action  embraced  by  the  submission. 
(1  Salk.  211.  1  Lev.  102.)  Parol  evidence  is  not  admissible 
to  limit  the  extent  of  the  submission,  and  to  show  that  it  was 
to  be  confined  to  matters  actually  in  disptUe  or  controversy  f 
for  this  would  be  to  contradict  the  bond.  Nor  can  the  de* 
fendant  be  admitted  to  show  there  was  no  such  fraud  as  was 
alleged,  for  that  would  be  to  open  the  merits  of  the  award, 
and  to  try  over  again  a  matter  which  had  been  included  in 
the  submission  and  the  award.  It  was  for  the  arbitrators  to 
decide,  secundum  allegata  et  probata,  whether  the  charge  of 
fraud  was  made  out.  Their  decision  upon  the  point  was  final, 
according  to  the  doctrine  laid  down  in  Barlow  v.  Todd.  (3 
Johns.  Rep,  367.)  The  evidence  ofiered,  on  the  part  of  the 
[  •  43  ]  defendant,  *was,  therefore,  properly  rejected  at  the  trial,  and 
the  motion  to  set  aside  the  verdict  is  denied. 

Motion  denied. 

(c)  Bat  IM  SHUra  r.  Tvtap,  (6  7Vm  tUf.  Wt.) 
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Jackson  ex  dem.  Stanton,  against  De  Long.       jan^a^j^^ft. 

THIS  was  an  action  of  ejectment   The  cause  was  tried  at  the  ^^-f^N^^"^-^ 
Orange  circuit,  in  September^  1811.    At  the  trial  of  the  cause  v. 

the  title  of  the  lessor  of  the  plaintiff  was  admitted.  The  coun-  ^^  i-**"®- 
sel  for  the  defendant  then  offered  to  prove  the  following  facts,  On  agrencrai 
in  bar  of  the  plaintiff's  recovery  ;  that  previous  to  the  com-  ^  x.'*^°°arb^ 
mencement  of  the  present  suit,  the  lessor  of  the  plaintiff  and  the  trators  of  aU 
defendant  mutually  entered  into  bonds  of  arbitration,  which  cause/  of  a^ 
were  respectively  conditioned  to  abide  and  perform  the  award  tion,  &c.  the 
of  certain  arbitrators  indifferently  chosen  and  elected,  to  arbi-  w1!*rd?d*ihat  i' 
trate,  award,  order,  adjudge  and  determine  of  and  concerning  should  pay  to 
"  all  manner  of  bargains,  actions,  causes  of  action,  bills,  bonds,  ^nw  of  mon^ 
specialties,  judgments,  executions,  extents,  accounts,  debts,  at  certain  pen- 
dues,  sum  and  sums  of  money,  quarrels,  controversies,  trespas-  shoiid"eive  to 
ses,  damages  and  demands,  whatsoever,  both  in  law  and  equity,  B.  "^ood  and 
or  any  otherwise  whatsoever,  which  at  any  time  or  times  here-  Juy  JoMhe^ay- 
toforehave,  had, been, moved, brought,  commenced,  sued,  pros-  ment  of  the 
ecuted,  committed,  omitted,  done  or  suffered  by  or  between  mouey"°"*that 
the  said  parties,  or  either  of  them,"  &c.  That  the  arbitrators,  then  B,  should 
afterwards,  and  before  the  commencement  of  this  suit,  duly  ^^ihequiefand 
made  and  published  their  award,  pursuant  to  the  condition  of  peaceable  pos- 
the  said  bond,  and  did,  inter  alia,  award  that  the  lessor  should  lafn'TamT^^on 
pay  to  the  defendant  the  sum  of  four  hundred  dollars,  good  which  B.  'then 
and  lawful  money  of  the  United  States ,  at  or  upon  the  first  day  Jj^ge  i  'ihouid 
of  December  next  ensuing  the  date  of  the  award,  and  the  fur-  neglect  to  ^ve 
ther  sum  of  five  hundred  and  twenty-five  dollars,  on  or  before  the  JJj^  ^'^'ghouid 
first  day  of  May  following ;  and  further,  that  if  the  lessor  should  be  entitled  to 
give  unto  the  defendant  good  security  for  the  payment  of  the  of  ifi^armlui- 
two  before-mentioned  sums  of  money,  that  then  and  in  that  til  the  moner 
case  the  defendant  should,  within  thirty  days  after  such  security  ^^*  g*j^*  ^^^ 
should  be  given,  or  offered  to  be  given,  deliver  up  to  the  les-  as  the  award 
sor,  his  heirs  and  assigns,  full  and  peaceable  possession  of  the  ^^  nature  ^IS 
farm  whereon,  the  defendant,  De  Long,  then  lived;  (being  the  extent  of  the 
premises  in  question  ;)  but  in  case  the  lessor  should  neglect  or  ®|y"^'f  ^\  *^ 
refuse  to  give  the  security  aforesaid,  that  then  the  defendant  was  void,  for 
should  be  entitled  to  the  possession  of  the  said  farm,  until  the  uncertainty,  (a) 
two  before-mentioned  sums  of  money  should  be  paid.  The 
♦execution  and  delivery  of  the  bond,  and  the  making  and  [♦44] 
publishing  the  award  were  admitted. 

A  witness,  on  the  part  of  the  defendant,  stated  that  some 
time  in  the  month  of  May,  in  the  year  1810,  the  lessor,  in  the 
presence  of  the  witness,  proposed  that  all  disputes  and  con- 
troversies then  pending  between  him  and  the  defendant  should 
be  settled  by  arbitration,  and  that  the  proposals  were  assented 
to  by  the  defendant,  and  the  bonds  above-mentioned  were 
accordingly  prepared  and  executed.  That  at  the  time  of  the 
submission,  the  witness  knew  of  only  two  disputes  or  contro- 

(a)  Certainty  to  a  common  intent  isi  rofnclent  in  an  award.  Jtukton  v.  Jhnblert  H  Johns, 
Rep.  96.  Where  the  parties  have  power  to  transfer  real  property,  arbitrators  may  award  that 
they  shall  do  it.  Cox  v.  lagger,  S  Cewtn,  638.  And  an  award  settling  the  boundaries  of  land 
w&l  eaable  the  party  to  whom  tlie  land  m  awanled,  to  biiitf  ^actment.  Btttkk  v.  AidMM, 
liJohtM.  Rep.  197.  ,  43 
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ALBANY,  versies  pending  between  the  parties,  one  relative  to  an  indict- 
January,  1812.  ment  under  the  statute  of  forcible  entry  and  detainer  found 
^^CorEMAjT^  against  the  lessor,  at  the  prosecution  of  the  defendant,  for  a 
V-  _  forcible  entry  on  the  premises  in  question ;  the  other  an  action 
of  trespass  in  the  common  pleas  of  Orange  county,  and  that 
no  other  disputes  or  controversies  were  mentioned  or  referred 
to  by  the  parties.  This  evidence  was  objected  to  by  the 
plan  tiff,  and  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case  containing  the  above  facts. 

Duer,  for  the  plaintiff,  contended,  that  all  that  part  of  tlie 
award,  relative  to  the  lessor's  giving  security,  and  the  defend- 
ant's continuing  in  possession,  was  bad  ;  (2  Buist.  260.  Stf\ 
1026 ;)  but  admitting  it  to  be  good,  it  could  give  no  title  or 
possession  that  would  bar  an  action  of  ejectment.  The  case 
of  Johnson  v.  Wilson  ( WUles,  250)  was  conclusive  to  show 
that  the  award  is  imperfect  and  uncertain,  and,  therefore,  void. 

Storey,  contra,  insisted,  that  though  an  award  could  not 
transfer  a  title  or  freehold ;  yet  it  might  give  the  temporary 
possession  or  holding,  so  as  to  bar  an  ejectment.  He  cited 
Doe  Yy^Rosser,  (3  East,  15,)  4  Dallas,  121,  122. 

Per  Curiam.  The  defence  oflfered  by  the  defendant  was 
insiifHcient.  The  award  directed  that  the  lessor  of  the  plain- 
tiff should  pay  to  the  defendant  two  several  sums  of  money 
at  different  periods,  and  that  if  he  gave  the  defendant  "  good 
and  sufHcient  security  for  the  payment,"  the  possession  of  the 
premises  was  to  be  delivered  to  him.  But  as  the  award  has 
not  defined  the  nature  of  the  security,  and  whether  it  was  to 
consist  of  real  or  personal  security,  or  to  what  extent,  it  is  so 
far  void,  for  uncertainty ;  and  the  lessor  of  the  plaintiff,  who 
is  admitted  to  have  a  good  title  to  the  premises,  is  entitled  to 
recover  without  any  previous  tender  of  security. " 

Judgment  for  the  plaintiff. 


[  •  45  ]  *CoLEM AN  against  Southwick. 

• 
Where  a  de-  THIS  was  an  actiou  for  a  libel.  The  declaration  stated  that 
fbdT^' A*  ^^'  *  ^^^  plaintiff  was  a  good  and  faithful  citizen  of  the  United 
\ne  the  plain'  StoteSy  and  of  good  fame,  &c.,  and  pursued  the  occupation 
*  .  5**°^  and  employment  of  editor  of  a  certain  newspaper  printed  and 
cd°thai  olede-  published  in  the  city  of  New- York,  called  the  "  New-York 
fend^nt  well  Evening  Post,"  by  which  he  acquired  great  gains  and  emolu- 
premisc^,  Sec,  ments,  &c.  Ncverthelessp^,  the  defendant  well  knowing  the 
maliciously  in-  premises,  but  contrivinff  and  maUciously  intending  to  injure 

lendinf    lo  in-  *^    j  •  N  «   •    Par  •      i  .  ,       '  «  j     i        • 

run  tEe  plain-  ^^^  aggrieve  the  plaintiff  in  his  good  name,  <&c.,  and  also  m 
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his  occupation  and  employment,  and  to  bring  him  into  great     Albany, 
scandal,  infamy,  and  disgrace,  and  to  cause  it  to  be  believed,  J'^n^a'y^  *8i*- 
&c.,  that  the  plaintiff  had  been  guilty  of  the  crime  of  treason,     colemak 
and  of  the  promulgation  of  treasonable  sentiments,  and  that  v- 

the  plaintiff  had  attempted  to  excite  a  civil  war,  &c.,  and  was  °''''«^'^'- 
under  the  influence  of  an  unprincipled  devotion  to  Great  jjff»  *^c.  and  to 
BrUain,  ifec,  on  the  3d  October,  1809,  at  the  city  o{  Albany,  ^r^i.  ITaildS 
wrote  and  published  in  a  newspaper,  printed  and  pubUshed  by  and  disgrace, 
the  defendant,  called  '^  The  Albany  Register;'  a  certain  false,  JJ' bl°  bX'ved 
scandalous  and  malicious  libel,  containing,  among  other  things,  *hat  the  piain- 
the  false,  scandalous  and  malicious  words  and  matters  follow-  ^-.uy  of  ^^he 
ing.  [Here  the  whole  pubUcation  was  set  forth  with  innuen-  crime  of  trea- 
doeSy  but  it  is  unnecessary,  in  reference  to  the  decision  of  the  promu°^tioD***^ 
court,  to  set  forth  the  libellous  paper  and  the  other  papers  read  o^  treasonable 
at  the  trial,  and  inserted  in  the  case.]  P^h^eT' the 

The  publication  of  the  defendant  referred  to  and  recited  a  libel- ;  it  was 
piece  as  taken  from  the  Evening  Poet,  of  Tuesday  evening,  ^^^  '^H  i!^^! 
Aug.  23, 180^,  and  which  made  the  subject  of  the  alleged  libel,  meats     ncces- 

By  reason  of  the  writing,  printing  and  publisliing  of  which  'g^  but^meJli 
said  fidse,  scandalous  and  malicious  libel,  d^c,  the  plaintiff  suggesUons,  by 
alleged  he  had  been  greatly  injured  in  his  good  name,  &c.,  ment*^to"uiT5- 
and  had  been  strongly  suspected  by  those  to  whom  his  inno-  bei. 
cency  was  unknown,  of  the  crime  of  treason,  and  of  promul-  pubi^d^a  h- 
gating  treasonable  sentiments,  and  also  of  an  unprincipled  bei,  taken  from 
devotion  to  the  cause  of  Great  Britain,  and  had  hkewise  nshed^by  ^as 
been  injured  in  his  occupation  and  employment,  and  subjected  an  extract  from 
to  great  personal  scandal,  hatred  and  infamy,  &c.,  to  the  dam-  fisheyby  &"u 
age  of*  the  plaintiff  5,000  dollars.  was  held,  in  an 

*The  defendant  pleaded  the  general  issue,  and  gave  notice  [  "^^  46  ] 
that  he  would  give  in  evidence,  in  justification  of  the  publica-  action  brought 
tion,  that  the  matter  contained  in  the  supposed  libel  was  true  ;  ^  ^^^^  t^l"^ 
and  set  forth  in  his  notice,  an  article  published  in  the  New-  timony  of  D, 
York  Evening  Post,  of  the  19th  August,  1809,  as  contain-  5*\efor^®"e 
log  the  sentiments  imputed  to  him  by  the  defendant ;  and  fur-  published  the 
therj  that  the  supposed  libel  is  composed  of  an  article,  pur-  |i,heihe?he  hfd 
porting  to  be  an  extract  from  the  New- York  Evening  Post,  not^s^en  it,  in 
published  by  the  plaintiff  on  the  23d  of  August,  1808,  and  *^^^5Xt  jb 
of  remarks  upon  that  extract  and  on  the  plaintiff,  in  reference  answered  that 
to  his  having  published  the  matter  and  sentiments  therein  con-  J^admfssibic^in 
tained ;  and  that  the  defendant  copied  the  said  extract  from,  mitigation  'of 
and  published  it  on  the  authority  of  a  certain  newspaper,  print-  ^^^^hf^jg^ 
ed  in  the  city  of  New^Yorky  called  the  Public  Advertiser,  should  be  pro- 
and  that  the  defendant  believed  it  to  be  a  true  extract,  accord-  duced  if  hisde- 
ing  to  the  purport  thereof;  and  that  it  is  substantially  a  true  ex-  pro^i^"*  ^v^ 
tract,  from  the  articles  published  by  the  plaintiff  in  the  Evening  dence.  (a) 
Post,  on  the  19th  and  23d  of  August,  1869,  and  that  as  to  the  sian£-T^tl 
literal  variance  therein,  the  defendant  did,  in  the  next  paper  a°d  other  per^ 

(«)  Tbe  admiMions  and  declarations  of  a  person  who  is  himself  a  competent  witness  can-  f.„„H    will'  nnt 

not  be  given  iit  evidence.     Woodward  v.  Painty  15  Jokjig.  Rep.  493.    Even  the  declarations  **"""    *""  ""' 

ni  atrvMis  of  one  who  if  livins  would  be  a  competent  witness  are  Inadmissible.    Wilson  y,  &\~'^     ^    "^^ 

Sptrwt,  15  John*.  Rep.  S86.    And  in  order  to  give  evidence  of  what  a  witness  swore  on  a  ^^^t     on     tbe 

former  trial  between  the  same  parties,  it  must  first  be  affirmatively  shown  that  the  witness  ground  of  ex- 
b  dead.    PmssU  v.  f^aUers,  17  Johau.  Bop.  176.     WUkwr  v.  SeUen^  6  Cowen,  1G3.              45 
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JanmJ'^^fa  published  by  him,  after  the  one  containing  the  supposed  libd, 
y^^^^Z^^^  ^"  being  informed  of  the  variance,  publish  an  entire  correction 
Coleman     thereof,  &c.     The  cause  was  tried  at  the  New-York  sittings, 
SoothWick.   ^^  JunCy  1811,  before  Mr.  Justice  7%0}iij)«on. 

The  plaintiff  proved  the  publication  of  the  libel  by  the  defend- 
«««ce   dama-  nni,inAe  Albany  Register,  The  counsel  for  the  defendant  then 
amouufofdam*  uiovcd  for  a  nousuit,  ou  the  ground  that  the  libel  produced  and 
ages  is  so  fla-  read  in  evidence,  did  notsupport  the  charge  of  treason,  as  alleged 
gMus^and^cx-  ^Y  ^^^  plaintiff,  but  the  motion  was  overruled  by  the  judge. 
irav^aiH,    as      Samud  North,  a  witness  for  the  defendant,  testified,  that  the 
Jh^  that  the  extract  purporting  to  be  taken  from  the  Evening  Posty  was  seen 
jury  most  have  by  him,  in  ihePiAlic  Advertiser,  a  newspaper  printed  in  thecity 
tTp^^ou^f-  of  New-^York,  daied^iSd  of  September,  1809,in  the  defendant's 
tiahty,    pre)u-  possession,  ou  Saturday,  before  the  publication  complained  of, 
tioD.'ca')*'**""^  and  that  the  Evening  Post,  published  by  the  plaintiff,  arrived  in 
Albany  on  the  morning  of  the  2d  of  Odober,  1809,  when  the 
witness  saw  it  in  the  possession  of  D.  Rodman,  and  discovered 
that  the  plaintiff  had  denied  the  publication,  as  stated  in  the 
Public  Advertiser;  but  the  witness  did  not  inform  the  defendant 
of  this  fact  until  nine  o'clock  in  the  evening  of  that  day,  when 
several  hundred  of  the  papers  of  the  defendant  were  struck  off, 
to  be  sent  by  the  western  maij^  but  were  not  then  actually  sent. 
The  defendant  then  offerecTto  prove,  by  the  same  witness,  that 
[  •  47  ]         ♦on  Saturday,  the  30th  of  September,  1 809,  he  heard  the  defend- 
ant  ask  Henry  Stanley,  a  resident  of  the  city  of  New-York, 
whether  he  recollected  that  the  extract,  as  published  in  the  Pub^ 
lie  Advertiser,  hKd  appeared  in  the  paper  published  by  the  plain- 
tiff, and  Stanley  replied  that  he  did.    This  evidence  was  object- 
ed to  by  the  plaintiff's  counsel  and  rejected  by  the  judge. 

Solomon  Alien,  a  foreman  in  the  printing-office  of  the  defend- 
ant, testified,  that  the  defendant  did  not  take  the  Evening  Post 
published  by  the  plaintiff,  but  the  Herald,  which  came  by  mail, 
and  did  not  arrive  in  Albany  until  after  the  papers  of  the  de- 
fendant on  the  third  of  Octcher  were  all  struck  off.  That  they 
usually  strike  off,  on  Monday  evening,  about  four  hundred 
papers  for  the  western  mail,  which  closes  at  eight  o'clock  in 
the  evening ;  that  the  remainder  of  the  impression  is  made  on 
Tktesday  morning.  That  the  editor's  remarks  are  usually  de- 
livered to  the  witness  on  Saturday  or  Monday',  before  noon, 
to  be  printed.  That  the  paper  produced,  bearing  date  the 
sixth  of  October,  was  published  by  the  defendant,  and  contain- 
ed the  extracts  from  the  Evening  Post,  corrected. 

The  witness  further  stated,  that  the  impression  of  the 
defendant's  paper  amounted  to  between  1,500  and  2,000 
copies,  and  that  to  have  struck  out  tlie  libellous  matters  afler 
eight  o'clock,  on  Monday  evening,  and  substituted  other 
matter,  would  have  detained  the  press  about  three  hours  ;  and 
that  to  have  struck  out  the  libellous  matter,  and  inserted  a 

(a)  Ace.  Soutktriek  t.  Stevais,  10  Jokaji.  JUp,  443.    JHo»dm  ▼.  Boftar,  5  C«reit,  35].     CtU  r 
J'crry,  8  Cowen^  214.    Root  v.  King,  7  Com**^  613.    DmAas  ▼.  Tmuo^^  8  ITwiliil,  303.    Sn«. 
gttud,  V ,  5  Cmom,  106, 
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notice  to  the  public  that  the  extract  was  incorrect,  would  have     albapcy, 
occasioned  a  delay  of  several  hours;  but  might  have  been  January,  1812. 
done  in  the  course  of  the  night ;  but  that  neither  was  done,     Colemait 
and   the   paragraph  in   question  passed   through  the  whole  ▼. 

impression.     It  was  usual  for  the  defendant,  wli^n  any  news     ®''''=^*<'*- 
of  importance  arrived,  to  stop  the  press,  and  insert  it,  in  the  Wendell,  362. 
place  of  matter  deemed  less  important.     The  printer  of  the  ^J^f^%  c<Z^ 
Evening  Post  testified  that  the  alterations  mentioned  might  «»» iw' 
have  been  made  in  one  hour. 

The  plaintiff's  counsel  then  read  the  whole  of  the  editorial 
article  in  the  defendant's  paper  of  the  6th  of  October,  1809, 
on  the  subject  of  the  libellous  publication  in  question,  of 
which  an  extract  only  had  been  read  on  the  part  of  the  defend- 
ant. The  plaintiff's  counsel  also  read  the  whole  article  con- 
tained in  the  Public  Advertiser  of  the  twenty-third  of  Sep^ 
tember,  part  of  which  had  been  read  by  the  defendant's 
counsel.  The  explanatory  publication  of  the  plaintiff,  •con- 
tained in  his  paper  of  the  twenty-ninth  of  September,  was  also 
read  to  the  jury. 

The  judge,  in  his  charge  to  the  jury,  stated,  that  in  his 
opinion,  the  defendant  had  been  guilty  of  publishing  the  Kbel, 
as  charged  in  *the  plaintiff's  declaration.;  that  the  amount  of  [*48] 
damages  would  much  depend  upon  the  fact,  whether  the 
publication,  as  extracted  from  the  Public  Advertiser,  was  a 
mistake,  or  intentional ;  that  is,  whether  the  defendant,  at  the 
time  of  the  publication  of  the  libel,  knew  that  the  extract 
from  the  Evening  Post,  by  the  editor  of  the  Public  Adver- 
tiser, was  incorrect;  that  this  was  a  matter  of  fact  for  the 
jury  to  determine.       ' 

The  jury  found  a  verdict  for  the  pl&intiff,  for  1,500  dollars 
damages. 

A  motion  was  made  to  set  aside  t|p  verdict,  and  for  a  new 
trial,  on  the  following  grounds  : 

1.  That  the  judge  ought  to  have  nonsuited  the  plaintiff; 

2.  That  the  testimony  of  North,  as  to  what  he  heard  Stan- 
ley say  to  the  defendant  ought  to  have  been  admitted  ; 

3.  That  the  jury  ought  to  have  been  charged  to  find  a  ver- 
dict for  the  detendant ;  or  if  for  the  plaintiff,  to  find  no  more 
than  nominal  damages,  as  the  publication  by  the  defendant 
was  made  under  a  mistake  of  the  fact. 

Foot,  for  the  defendant. 

Van  Vechten^  contra. 

Kent,  Ch.  J.  The  defendant  moved  for  a  new  trial  upon 
the  following  grounds : 

1 .  That  the  plaintiff  ought  to  have  been  nonsuited  at  the  iriaL 

2.  That  the  testimony  of  Samuel  North,  as  to  what  he 
heard  Stanley  say,  ought  to  have  been  received. 
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ALBANY,  3.  That  the  jury  ought  to  have  been  directed  to  find  for  the 
^^^^^^YfJ^^j^  defendant,  or  at  most  but  nominal  damages  for  the  plaintiff, 
CoLXMAH  because  the  publication  was  made  under  a  mistake  of  the  fact. 
^'  The  declaration  states,  by  way  of  inducement  to  the  libel, 

uTHwicK.  ^j^^^  ^j^^  defendant  maliciously  intending  to  bring  the  plaintiff 
into  public  scandal^  and  to  cause  it  to  be  believed  that  he  had 
been  guilty  of  treason,  and  of  promulgating  treasonable  sen- 
timents, &c.  published  the  libel.  The  counsel  stated  that 
these  were  averments  requisite  to  have  been  proved  upon  the 
trial,  and  that  for  want  of  showing  the  existence  of  the  charge 
of  treason,  the  plaintiff  ought  to  have  been  nonsuited.  The 
answer  is,  that  they  are  not  such  averments,  but  suggestions 
stated  as  mere  inducement  to  the  libel.  It  was  not  traversable 
matter  any  more  than  the  ordinary  preliminary  suggestions  in 
[•49]  a  declaration  in  slander,  that  the  plaintiff  is  of  good  *name, 
famC;  &c.  The  averments  requisite  to  give  meaning  and 
application  to  the  libel,  must  be  proved,  and  were  proved  in 
this  case.  The  meaning  of  the  libel,  and  its  application  to  the 
plaintiff,  were  apparent  on  the  face  of  the  paper,  and  all  that 
was  required  to  support  that  meaning  atid  that  application, 
'  was  the  production  of  the  paper,  and  the  proof  of  its  publi- 
cation. The  meaning  imputed  to  it  in  the  declaration,  when 
the  true  meaning  of  the  libel,  and  not  the  mere  inducement 
to  it,  is  averred,  was  obvious  from  the  paper  itself. 

2.  The  next  point  is,  that  the  testimony  of  Samuel  Narth 
j  ought  to  have  been  received,  when  he  offered  to  prove  that  he 

heard  the  defendant  ask  one  Henry  Stanley,  who  resided  in 
NeW'Yorky  whether  he  recollected  the  extract,  as  pubUshed 
in  the  Public  Advertiser,  appearing  in  the  plaintiff's  paper, 
to  which  Stanley  repUed,  that  he  did.  This  point  appears  to 
me  to  be  as  untenable  as  the  other. 

The  cases  which  ar^  the  most  analogous,  are  those  which 
were  cited  from  Binney's  Reports.  In  Kennedy  v.  Gregory, 
(1  Binney,  85,^  it  was  held  that  the  defendant,  in  an  action 
of  slander,  mignt  give  in  evidence,  in  mitigation  of  damages, 
that  a  third  person  told  him  what  he  related.  But  it  ought  to 
be  observed,  that  in  that  case  the  person  who  gave  the 
information,  was  the  witness  offered  to  prove  it.  So  in  the 
case  of  Morris  v.  Duane,  (1  Binney,  90,  note,)  the  defend- 
ant was  allowed  to  give  in  evidence,  in  mitigation  of  damages, 
in  an  action  for  a  libel,  a  paper  containing  the  libellous  charge, 
which  had  been  in  possession  of  a  preceding  editor,  then  dead, 
and  to  whose  paper  the  defendant  had  succeeded  as  editor. 
These  decisions  are  certainly  entitled  to  great  respect.  Per- 
haps they  have  even  extended  the  English  rule  ;  and  they 
would  have  applied,  if  Stanley  himself  had  been  offered  as  a 
witness  to  prove  his  disclosure  to  the  defendant.  But  to 
resort  to  a  bystander  to  prove  what  Stanley  might  have  told 
the  defendant,  when  Stanley  was  within  the  reach  of  the 
defendant,  and  could  have  been  produced,  is  going  beyond 
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tne  cases  cited,  and  would  be  a  dangerous  relaxation  of  the     Albany, 
rules  of  evidence.     The  established  doctrine  is,  that  you  must  ^^^^y^  i^i* 
go,  if  you  can,  to  the  source  of  testimony,  and  not  introduce     colimait 
a  copy,  when  the  original  is  to  be  had,  nor  undertake  to  prove  v. 

what  another  person  has  been  heard  to  say,  .when  that  person  ®'''''*'^"*- 
is  a  good  witness,  and  can  be  produced.  The  testimony  of 
North,  though  not,  technically,  hearsay  evidence,  is  liable  to 
the  same  objections ;  for  it  is  resorting  to  an  inferior  or  *se-  [  *  50  ] 
condary  species  of  proof,  without  necessity ;  and,  permit  me 
here  to  add,  that  no  one  thing,  in  the  administration  of  public 
justice,  concerns  more  seriously  the  security  of  life,  liberty,  and 
property,  than  a  firm  disposition  in  the  courts  to  adhere  to 
the  established  rules  of  evidence.  Why  not  produce  Stanley 
to  testify  what  he  told  the  defendant,  instead  of  resorting  to  a 
bystander  who  heard  what  he  said?  The  latter  evidence 
cannot  be  reUed  on,  as  equally  original  and  accurate.  Staji- 
ley  knew  what  he  meant  to  communicate,  which  the  other 
could  not  know.  North  might  not*have  heard  correctly  what 
he  did  say,  or  all  that  he  said.  Another  part  of  the  conver- 
sation which  preceded  or  followed,  might  have  explained  the 
words  which  North  heard,  or  varied  their  meaning.  North 
might  have  misunderstood  Stanley y  or  not  have  known  whe- 
ther he  was  in  earnest,  oi  was  so  understood  by  the  defendant, 
or  whether  the  conversation  was  or  was  not  the  result  of  a  pre- 
vious agreement  between  the  defendant  and  Stanley y  for  the 
very  purpose  of  providing  for  this  case.  Hearsay  testimony 
is,  from  the  very  nature  of  it,  attended  with  all  such  doubts 
and  difficulties,  and  it  cannot  clear  them  up.  ^'  A  person  who 
relates  a  hearsay,  is  not  obliged  to  enter  into  any  particulars, 
to  answer  any  questions,  to  solve  any  difficulties,  to  reconcile 
any  contradictions,  to  explain  anj  obscurities,  to  remove  any 
ambiguities:  he  intrenches  himself  in  the  simple  assertion 
that  he  was  told  so,  and  leaves  the  burden  entirely  on  his 
dead  or  absent  author."  It  is  against  sound  principle,  and 
would  at  once  awaken  distrust,  for  a  party  to  resort  to  a 
secondary  species  of  evidence,  so  long  as  the  original  and 
primary  evidence  exists  and  can  be  produced.  The  plaintiff, 
by  means  of  this  species  of  evidence  would  be  taken  by  sur- 
pUse,  and  be  precluded  from  the  benefit  of  a  cross-examina- 
tion of  Stanley,  as  to  all  those  material  points  which  have 
been  suggested  as  necessary  to  throw  full  light  on  his  informa- 
tion. The  testimony  of  jVortt,  as  to  what  he  heard  Stanley 
say,  could  not  afford  the  degree  of  proof  which  the  fact  might 
allow,  nor  admit  those  inquiries  which  conduce  to  a  full  and 
satisfactory  explanation  of  what  was  related,  and  it  was  there- 
fore properly  rejected. 

3.  The  last  point  is,  that  the  damages  ought  to  have  been 
nominal  only,  because  the  publication  was  made  under  a 
mistake  of  the  fact.  The  quo  animo  with  which  the  libel  was 
published,  was  altogether  a  matter  for  the  consideration  of  the 
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ALBANIA     jury ;  and  the  circumstances  which  might  tend  to  aggravate 
January,  1812.   ^^  extenuate  the  damages,  and  lessen  or  increase  the  degree 
^"^[iiJTir^  of  mahce  which  the  law  *imputes  to  the  publication  of  every 
▼•  unjustifiable  libel,  were  no  doubt  urged  to  the  jury  upon  the 

trial,  as  they  have  since  been  presented  to  this  court,  upon  the 
argument  of  the  present  motion.  The  question  of  damages 
was  within  the  proper  and  peculiar  province  of  the  jury.  It 
rested  in  their  sound  discretion,  under  all  the  circumstances 
of  the  case,  and  unless  the  damages  are  so  outrageous  as  to 
strike  every  one  with  the  enormity  and  injustice  of  them,  and 
so  as  to  induce  the  court  to  believe  that  the  jury  must  have 
acted  from  prejudice,  partiality  or  corruption,  we  cannot,  con- 
sistently with  the  precedents,  interfere  with  the  verdict.  It  is 
not  enough  to  say,  that  in  the  opinion  of  the  court,  the 
damages  are  too  high,  and  that  we  would  have  given  much 
less.  It  is  the  judgment  of  the  jury,  and  not  the  judgment 
of  the  court,  which  is  to  assess  the  damages  in  actions  for 
personal  torts  and  injuriesf 

We  can  judge  better  of  the  legal  and  constitutional  effect 
of  a  verdict,  in  a  case  like  this,  T)y  recalling  to  our  attention 
some  of  the  adjudged  cases. 

In  Hawkins  v.  Sciel,  20  Jac,  I.  {Palm,  314,)  the  plaintiff 
recovered  one  hundred  and  fifly  pounds  in  slander,  for  calliag 
him  a  bankrupt,  and  the  court  thought  fifty  pounds  enough  ; 
but,  upon  solemn  advice,  they  would  not  reduce  the  damages, 
nor  change  the  course  of  the  law,  and  resolved  that  it  was 
better  to  leave  such  matters  to  the  jury.  The  case  of  Towns- 
end  V.  HugheSy  28  Car,  II.  (2  Mod.  150,)  was  ^n  action  of 
scandalum  inagnaium,  and  the  jury  gave  £4,000  damages. 
A  motion  i^as  made  for  a  new  trial,  on  account  of  the  exces- 
sive damages ;  but  the  court  denied  the  motion,  and  said  that 
the  jury  were  the  judges  of  the  damages ;  and  one  of  the 
judges  observed,  "  suppose  the  jury  had  given  a  scandalous 
verdict  for  the  plaintiff,  as  a  penny  damages,  he  could  not  have 
obtained  a  new  trial  in  hopes  to  increase  them,  neither  shall 
the  defendant  in  hopes  to  lessen  them."  If  the  court  could 
not  say  that  these  damages  were  excessive,  they  can  hardly 
say  so  in  any  case  of  slander,  and  yet  the  Court  of  C.  B.  of 
which  Lord  Camden  was  one,  observed,  near  a  century  after- 
wards, that  that  case  had  never  been  contradicted  or  denied 
to  be  law.  In  Roe  v.  Hawkes,  15  Car.  II.  (1  Lev.  97,)  the 
court  made  the  like  decision,  where  the  damages,  in  a  common 
case  of  slander,  were  seven  hundred  pounds.  These  were 
old  cases,  and  Lord  Camden  says,  (2  tVUs.  249,)  that  there 
seemed  to  be  only  one  case  before  his  time  where  a  new  trial 
was  granted  in  actions  for  tortSy  and  that  was  the  case  of 
Chambers  v.  Robinson,  (1  Sir.  691,)  where  the  jury  gave 
£1,000  damages  in  an  action  for  a  malicious  prosecution. 
[•62]  And  he  observed,  that  the  court  *were  free  to  say,  thai 
case  was  not  law,  as  the  reason  assigned  for  the  new  trial; 
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which  was  to  give  the  defendant  a  chance  of  another  jury,     ALBANY,  . 
would  be  di^ng  up  the>constitution  by  the  roots.     But  in  the  ^^°^2i^J[;i^J^ 
early  part  ofthe  reign  of  Oeo,  III.  and  prior  to  our  revolu-     colemah 
tfon,  there  is  a  series  of  cases    relative  to  the  power  of  the  v. 

jury  over  the  damages,  in  actions  for  tarts,  which  are  more  *>""^««- 
interesting,  because,  while  they  support  with  just  spirit  and 
firmness  the  constitutional  prerogative  of  the  jury,  they 
define  the  limits  of  their  power  with  greater  precision,  and 
settle  it  upon  sound  principles.  The  courts  say  there  is  a 
great  ditference  between  cases  of  damages  which  can  certainly 
be  seen,  and  such  as  are  ideal,  as  between  assumpHt,  tres- 
pass for  goods,  fyc.  where  the  sum  and  value  may  be  mea- 
sured, and  actions  of  false  imprisonment,  malicious  prosecution, 
slander,  and  other  personal  torts,  where  the  damages  are 
matter  of  opinion.  The  law  has  not  laid  down  what  shall  be 
the  measure  of  damages  in  actions  of  tort.  The  measure  is 
vague  and  uncertain,  depending  upon  a  vast  variety  of  causes, 
facts  and  circumstances,  as  the  state,  degree,  quality,  trade, 
or  profession  of  the  party  injured,  as  well  as  of  the  party  who 
did  the  injury.  The  court  cannot  interfere,  unless  the 
damages  are  apparent,  so  that  they  can  properly  judge  of  the 
degree  of  the  injury.  Generally,  in  such  cases,  they  cannot 
say  whether  five  hundred  pounds  was  too  much,  or  fifly 
pounds  would  have  been  too  little.  The  vdamages,  therefore, 
must  be  so  excessive  as  to  strike  mankina,  at  first  blush,  as 
being  beyond  all  measure,  unreasonable  and  outrageous,  and 
such  as  manifestly  show  the  jury  to  have  been  actuated  by 
passion,  partiality,  prejudice,  or  corruption.  In  short,  the 
damages  must  be  flagrantly  outrageous  and  extravagant,  or 
the  court  cannot  undertake  to  draw  the  line ;  for  they  have 
no  standard  by  which  to  ascertain  the  excess.  These  are  the 
principles  which  have  been  laid  down  by  the  most  eminent 
judges  who  have  presided  in  the  Englii^  courts,  since  the 
year  1760 ;  and  by  which  they  have  uniformly  governed  them- 
selves in  cases  in  which  the  damages  would  appear  to  have 
been^  beyond  all  comparison,  more  excessive  than  in  the 
present  case.  (Leeman  v.  Allen,  2  fVils,  160.  Boardman 
V.  Carrington,  2  WUs.  244.  WUford  v.  Berkley,  1  Burr. 
609.  Bedshaw  v.  Brook,  2  WUs.  405.  Bruce  v.  Bawlins, 
3  fVUs.  60.  Huckle  v.  Money,  2  fVUs.  205.  LeUh  v.  Pope, 
2  Black.  Bep,  1327.  Gilbert  v.  Bartenshen,  Cowp.  230. 
Duberley  v.  Gunning,  4  Term.  Bep.  651.)  In  one  case,  in 
an  action  for  crim.  con.  the  jury  gave  £5,000;  and  Lord 
Kcnyon  said,  he  would  have  been  satisfied  if  only  nominal 
damages  *had  been  given,  yet  he  knew  of  no  case  that  would  [  *53  ) 
authorize  the  court  to  interfere,  and  he  said  he  had  not  cour- 
age enough  to  make  the  first  precedent.  The  doctrine  con- 
tained in  these  cases  has  been  acknowledged  to  be  sound  law, 
and  has  been  adopted  and  sanctioned  by  the  Supreme  Court 
b{ Massachusetts,  in  the  case  of  Coffin  v.  Cqfin,  (4  Tyng,  I,) 
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ALBANY,    and  by  this  cdurt,  in  the  case  of  TiUotson  v.  Cheeihamf  (S 

^*CoLEMAH^       There  is  no  pretence  to  say,  that  the  amount  of  the  verdict^ 
V-   _    in  the  present  case,  is  so  extraordinary  and  extravagant,  as  to 
justify  the  court,  under  the  above  cases,  to  set  it  aside.     The 
precedent  would  be  new  and  dangerous. 

I  am  accordingly  of  opinion,  that  the  motion,  on  the  part 
of  the  defendant,  be  denied. 

Thompson,  J.  and  Van  Ness,  J.  were  of  the  same  opinion. 

Spencer,  J.  I  am  under  the  necessity  of  differing  from  a 
majority  of  the  court,  upon  the  competency  of  Samuel  Norths 
to  prove  the  information  given  to  the  defendant  by  Stanley. 
I  concur  in  the  opinion,  that  the  plaintiff  ought  not  to  have 
been  nonsuited  on  the  ground  taken  by  the  defendant's  coun- 
sel. I  shall  not  enter  upon  the  question  of  excessiveness  of 
damages,  and  desire  to  be  understood,  as  neither  denying  or 
supporting  the  doctrine  advanced  by  a  majority  of  the  court 
upon  that  point,  as  applicable  to  the  case  before  us. 

The  only  point  I  mean  to  discuss  or  decide  is  this ;  was 
North  a  competent  witness  to  prove  the  declarations  made  by 
Stanley  to  the  defendant  ? 

I  understand  my  brethren  to  concede,  that  h^d  Stanley 
himself  been  offered  as  a  witness  to  prove  the  same  facts,  he 
would  have  been  admissible  to  prove  them.  Of  this  I  think 
there  can  be  no  doubt. 

Upon  a  consultation  of  the  twelve  judges  in  the  case  of 
Smith  V.  Richardeany  {fViUes,  20,)  it  was  agreed,  that  in 
actions  of  slander,  malice  was  the  gist  of  the  action,  and  that' 
evidence  showing  the  manner  and  occasion  of  speaking  the 
words,  and  that  they  were  not  spoken  maUciously,  had  always 
been  admitted,  and  that  what  could  not  be  pleaded,  might  be 
given  in  evidence,  in  mitigation  of  damages.  By  a  parity  of 
reasoning,  this  doctrine  equally  applies  to  actions  for  libels ; 
at  all  events,  so  far  as  respects  the  question  of  damages.  To 
the  same  point  may  be  cited  the  opinion  of  Chief  Justice 
Tilghman,  (1  Binney,  90,)  which  I  consider  entitled  to  great 
respect,  from  the  high  legal  reputation  of  that  distinguished 
judge. 
[•54]  ^Sanley^a    declarations    to  the    defendant  were   offered 

to  be  proved,  with  the  view  of  showing  to  the  jury,  that  the 
defendant  had  an  additional  motive  for  believing  that  the  pub- 
lication, which  was  the  foundation  of  the  suit,  and  extracted 
from  the  Public  Advertiser y  had  been,  in  fact,  published  in 
the  plaintiff's  paper. 

This  evidence  was  offered,  to  show  quo  animo  the  defend- 
ant republished  the  extract.  If  Stanley^ a  information  to  the 
defendant  induced  him  to  beUeve  the  extract  he  published  had 
been  published  in  the  plaintiff's  paper,  then  it  went  so  far  to 
show  that  his  intention  in  the  republication  was  not  malicious. 
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It  18  perfectly  immaterial  whether  Stanley  stated  to  the  de-    albany, 
fendant  the  truth  or  not.     The  question  is,  did  he  make  the  January,  isi*- 
statement,  and  had  the  defendant  a  right  to  believe  him.    The     colemait 
impression  actually  existing  on  the  defendant's  mind,  at  the  ▼• 

time  of  the  publication,  was  the  gist  of  the  inquiry.  outhwick. 

Now  if  North  was  present,  and  could  swear  (and  he  was 
offered  for  that  purpose)  that  he.  heard  the  defendant  make 
the  inquiry  of  Stanley,  whether  he  had  seen  the  extract,  pub- 
lished in  the  Pvblic  Advertiser  in  the  plaintiff's  paper,  and 
heard  Stanley  say  he  had,  Mnrth  is  as  competent  a  witness  to 
prove  that  conversation  as  Stanley.  I  repeat  it,  the  point  of 
the  inquiry  was,  under  what  impressions  did  the  defendant 
publish  the  libel. 

The  mistake  into  which  the  plaintiff's  counsel  have  fallen  is 
this :  they  have  considered  North  as  coming  to  prove  a  fact 
by  hearsay,  overlooking  the  circumstance,  that  the  fact  to  be 
proved,  was  the  state  of  the  defendant's  mind  when  he  pub* 
lished  the  libel.  The  rule  of  law  excluding  hearsay  evidence 
does  not  apply  to  this  case.  When  a  fact  is  to  be  made  out, 
it  must  be  proved,  either  by  direct  evidence  of  the  existence 
of  the  fact,  or  by  circumstances  which  go  to  establish  the  fact, 
and  there  hearsay  is  inadmissible,  in  general.  Here  North,  if 
he  heard  the  question  and  answer,  is  an  original  witness,  as  to 
the  fact  offered  to  be  proved.  He  could  relate  the  question 
and  answer,  as  well  and  as  faithfully,  for  aught  we  know,  as 
the  person  who  held  the  conversation. 

The  defendant's  counsel,  in  offering  to  prove  by  North  what 
Stanley  said,  did  not  offer  it  as  evidence  to  prove  the  fact  that 
Stanley  had  seen  the  extract  in  the  plaintiff's  paper,  but  only 
to  prove  that  the  defendant  had  bee  A  so  informed,  and  was  in- 
fluenced by  that  information. 

An  agent  who  makes  a  bargain,  may  be  a  witness  for  or 
against  the  principal,  in  relation  to  the  terms  of  the  bargain ; 
but  if  it  be  proved  that  he  was  an  agent  for  the  party,  what  he 
said  in  relation  *to  the  contract  may  be  proved  by  any  one,         [  *  55  J 
on  the  principle,  that  his  words  being  part  of  his  acts,  are  aa 
missible  against  his  principal.     (Peake,  18.     7  T.  R.  668.)  « 

There  is  no  force  in  the  objection,  that  Stanley  is  a  better- 
witness  than  North ;  for  aught  we  know.  North  might  have 
stated  that  he  went  with  Stanley  to  the  defendant's,  that  he 
remained  constantly  by  his  side,  that  he  heard  all  that  was 
said,  and  that  he  went  away  with  him.  To  indulge  the  idea 
that  the  conversation  was  the  result  of  preconcert,  is  presuming 
immoral  conduct  in  die  defendant  or  Stanley,  and  is  against 
that  benign  principle  of  law,  that  odiosa  non  sunt  pnesu- 
menda, 

Stanley  was  as  much  in  the  power  of  the  plaintiff  as  of  the 
defendant,  and  if  the  conversation  was  the  result  of  artifice, 
the  plaintiff  might  have  called  him  to  prove  it. 

I  am  fully  satisfied  that  North's  testimony  ought  to  have 
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ALBANY,     been  admitted,  and  that  for  this  cause,  there  should  be  a  now 
jMuary,j8ig.  ^^j^^  ^jjj^  ^^^  |^  abide  the  event  of  the  suit. 

Yates,  J.  was  of  the  same  opinion. 

Motion  denied. 


Jackson,  ex  dem.  Lathrop  and  another,  against 

Demont. 

If  a  person  THIS  was  an  action  of  ejectmefd,  to  recover  the  possession 
SncoBveyito  of  lot  No.  seventy-five,  in  the  township  of  JuniuSy  in  the 
attranrer  land  county  of  SenecG.  The  cause  was  tried  at  tl^c  Seiieca  circuit, 
t^^i^rSlJ  in  Jt^ne,  1811,  before  Mr.  Justice  Yates. 
conveyance  is  The  lot  was  conveycd,  by  letters  patent,  the  29th  January, 
4^^'  TirJ^ll  179^  ^o  John  micox,  who  executed  a  deed  for  his  military 
<annot  main-  lot  to  Rtifus  Lothrop,  onc  of  the  lessors,  in  1794.  The  plain- 
^jlSn'it  J  MdTt  tiff  produced  the  letters  patent,  and  a  witness  testified,  that, 
{  •  56  ]  about  *thirteen  years  ago,  he  received  the  deed  from  tVUcox 
teems  not  to  be  to  Lothropj  which,  after  diligent  search,  he  had  been  unable 
Sr"o^"aoS  to  find,  and  believed  it  to  be  lost.  The  defendant  had  been 
•of  the  deed,  in  posscssiou  of  four  acrcs  of  the  lot,  as  tenant  to  Ely  ah  Mil- 
Mge^^^'Z  ^^y  fron*  the  1st  of  Apnl,  1808;  and  he  gave  in  evidence  a 
adverse  pos-  deed  from  Rufas  Lathrop  to  Elijah  Miller,  for  the  lot,  dated 
jr""  bS  the  8th  of  March,  1811. 
borne   to   The      The  plaintiff  then  gave  in  evidence  a  deed,  dated  the  8th 

ft^miSt  bi"*™!^  <>f  ^P^y  1Q^»  executed  by  Ru/us  Lathrop  to  Joseph  Nich- 
uM,  if  either  ols,  the  Other  lessor,  for  the  lot  in  question. 
pLeci!?ed^foJ  The  defendant  then  produced  in  evidence  a  deed  for  the 
the  penalty  same  lot,  dated  the  25th  of  November,  1807,  and  recorded  the 
&  lU^i  ^Tth  of  March,  1808,  from  Samuel  Lathrop  to  Elijah  Miller; 
seiiinjr  preien-  and  also  a  Icasc  for  the  four  acres  possessed  by  the  defendant; 
'^"whi^a  ^n.  ^^^®^  ^^^  of  AprU,  1808,  to  him  from  Elijah  Miller.  It  appear- 
ffot  in  Dossei-  ^d  that  the  defendant  had  cleared  the  four  acres,  and  was  in  pos- 
of  land,  session,  before  the  date  of  the  lease,  and  had  continued  in  posses- 


iion 


•p*  ."*  -"J*'  session,  oeiore  me  aaio  oi  me  lease,  ana  naa  conunuea  m  posses 
faolludverseiyl  siou,  as  tenant  to  MiUer,  until  the  commencement  of  the  suit. 
after  issue  join-  ^The  judge  charged  the  jury,  that  the  possession  of  the  de- 
of  '"^"c^m"  fendant  was  adverse  to  Rt^ua  Lathrop,  when  he  conveyed  to 
t^^  a  °Sfe^  Joseph  Nichols,  so  as  to  prevent  the  operation  of  the  deed, 
or'^reieue  %r  ^^^  that  they  ought  to  find  a  verdict  for  the  defendant.  And 
the     premises  the  jury  found  a  verdict  accordingly. 

lessors,  it  was      A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 
mft^'  *^b^  safe       ^old,  foT  the  plaintiff,  contended,  that  a  possession,  in  order 
To  mi^e  to' be  to  oust  a  person  having  right,  must  commence  by  disseisin.    (9 
an  act  of  main-  Viner,  85.    Diss.  C.  8.  1 0, 1 1 , 1 2.    1  Leon:  209.    1  Salk.  246 
^riot  dl!  ^Schoales^Lefroy,91.  l2East,Ul.   I  Johns.  Rep.  156.  6 

6eed'^wM  eJ?  J^^^'  ^^'  ^^^')  '^^^  interference  of  Mttter could  produce  no 
fectuai,  as  be^  Other  effect  than  to  constitute  a  tenancy  at  sufferance.  It  did  not 

tween  the  par-  ^.j  Jmekaom  v.  Maudtnf,  11  JaAjw.  Rtp.  91.  A  party  selling  land,  is  preramed  conusant  of 
lies  to  It,  and  a  an  eiifUns  adverse  possession.  Kasstufrat  v.  ifetfy,  13  J^m».  R«m,  466.  Um  t.  S*Mr».  1 
bar  to  the  les-    WmdM^  403.    Bee  Jaduvn  v.  Sharp,  ii^/hi,  163.  ' 
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aflfect  the  freehold,  nor  did  it  amount  to  a  disseisin.    What  may     '^jj^f  ^^J^ 
create  an  adverse  possession,  so  as  to  allow  a  limitation  under  the  v^]))l^^^i«,^^ 
statute  to  commence,  will  not  amount  to  a  disseisin.    This  case      Jacksoh 
does  not  afford  an  exception  to  the  general  rule  on  this  subject,      dsmovt. 
If  a  disseisin  could  commence,  expost/actOy  or  subsequent  to 
the  original  entry,  yet  there  is  no  evidence  in  this  case  to  sup-  sorMrho  ezectt- 

port  the  fact.  •'^^^'''wh*. 

Though  t^e  defendant  consented  to  hold  under  Miller,  yet  such  a  deed 
the  purchase,  by  Miller,  ofRt^ua  Laihrop,  was,  in  itself,  an  act  evidence  at  th^ 
of  maitUenance ;  and  the  conveyance,  therefore,  fraudulent  trial,  by  con- 
and  void-  (15  Vitier  MairU.  KpL  22,  note.  1  Hawk.  c.  "e"'uwatCSd 
86.  8.  17.)  Though  a  person  may  purchase  a  pretended  title,  that  though  it 
for  the  sake  of  peace,  and  to  protect  himself,  yet  he  cannot  'egu^ariy  oug;ht 
make  *such  a  purchase,  for  the  purpose  of  injuring  or  defeating  L  ^^  J 
the  title  of  another.  (I  Haxok.  657.  c.  86,  s.  17.  Co.  IMt.  \^l^l  ^**." 
36.  a.  5  Johns.  Rep.  489.  500.)  ^^JL     m- 

The  peculiar  state  of  this  country,  so  different  from  that  of  (*'»«««««»  y«i 
England,  renders  the  doctrines  about  maintenance  and  dis-  admitted  by 
seisin  inapplicable  here,  in  their  full  extent.  The  cause  of  the  ^°/®°have  the 
English  statutes  against  maintenance,  has  never  existed  in  this  game  effect  as 
country,  where  the  course  of  justice  flows  free  and  uninter-  '^  j^  *»"^  ^» 
rupted  by  the  influence  of  powerful  men.  {b/   ^* 

If  Rufas  Lathrop  was  disseised,  he  became,  on  the  sale  to 
Nichols,  his  trustee  of  the  title,  and  the  purchase  afterwards 
by  Miller,  o(  Lathrop,  was  fraudulent  and  void. 

Again,  the  deed  or  release  from  Lathrop  to  Miller,  of  the 
8th  of  March,  1811,  ought  not  to  have  been  received  in  evi- 
dence, not  only  for  the  reasons  already  stated,  but  because, 
being  since  the  issue  was  joined  in  the  cause,  it  ought  to  have 
been  pleaded  puis  darrein  continuance,  and  entered  on  the 
nisi  prius  record.  (7  Johns.  Rep.  194.  2  Rich.  C.  P.  P.  13. 
Butter's  N.  P.  97.     Ydverton,  180.) 

Rodnum,  contra,  insisted,  that  the  possession  of  the  defend- 
ant, being  under  ilfiUer,  a  person  claiming  title,  was  a  disseisin 
of  all  persons  claiming  adversely ;  ( 1  Caines,  90. 2  Caines,  183. 3 
Johns.  Rep.  1 59 ;)  that  Miller  being  in  possession  by  his  tenant, 
(the  defendant,)  at  the  time  of  the  deed  to  Nichols,  that  deed 
was  inoperative,  by  reason  of  the  adverse  possession  ;  that  it  was  • 
competent  to  MUler^  or  the  defendant,  to  buy  in  an  outstanding 
title  or  claim,  in  order  to  protect  his  own.  (8  Johns.  Rep.  137.) 

The  deed,  admitting  that  it  ought  to  have  been  pleaded, 
having  been  received  in  evidence,  by  consent,  at  the  trial, 
must  be  considered  as  if  it  had  been  pleaded,  and  the  plaintiff 
cannot  now  object  to  its  admission  or  effect  on  that  ground. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  Two 
questions  arise  on  this  case :  1.  Is  the  lessor,  Nichols,  entitled 
to  recover  upon  the  deed  from  R.  Lathrop,  to  him  ?  2.  If 
not,  then  can  Lathrop  himself  recover,  in  opposition  to  his 

(c)  Vide  JoduowT.  tFhaOer,  10  Johiu.  Rep.  164.    Jadmn  r.  J^Mfr,  IS  Mau.  R^   488. 
Jaeksau  v.  APCla^,  9  WenddL,  541.    Jadttan  v.  BeU,  19  Jehm.  Rsf.  168.  ^ 

(»)  Vide  Jaekmi  v.  Bttt,  19  Jeknt.  Rtf.  168.  55 
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ALBANY,     deed  to  jMiUer,  under  whom  the  defendant  holds  ?    Unless  we 
Janaary,  1812.   ^j^jj  answcF  one  of  these  questions  in  the  affirmative,  judgment 
Jackson      Tn\i3i  be  rendered  for  the  defendant. 

_  V.  1.  At  the  time  of  the  execution  of  the  deed,  from  Lathrop 

to  Nichols,  the  defendant  was  in  possession  under  Miller,  who 
held  the  land  under  a  deed  from  another  source.  The  pos- 
session was  then  adverse  to  the  claim  or  right  of  Rfifus  Lath" 
[  *  58  J  rop,  and  it  is  a  *weU  settled  principle  of  law,  th^  if  a  person 
out  of  possession  conveys  to  a  stranger,  land  held  adversely 
by  another,  the  conveyance  is  void,  so  that  the  stranger  can 
not  maintain  an  action  upon  it.  Nothing  passes  by  such  a 
deed ;  for  a  right  of  entry,  or  a  right  in  action,  was  not  as- 
signable by  the  common  law.  This  doctrine  is  by  no  means 
a  novel  one,  for  it  has  been  so  frequently  and  uniformly  ac- 
knowledged, both  in  England  and  in  our  own  courts,  that  it 
has  now  grown  to  be  familiar,  and  cannot  be  open  for  discus- 
sion. {Litt.  sect.  347.  Co.  Lilt.  ibid,  and  369.  a.  Flowd. 
88,  b.  2  Sch.  fy  Lef.  65.  105.  2  Cainea,  183.  Jackson  v. 
Todd.    5  Johns.  Rep.  489.  Williams  v.  Jackson,) 

Indeed  this  principle  was  conformable  to  the  whole  genius 
and  policy  of  the  common  law,  by  which  a  tenant  could  not 
aliene  his  fee  or  tenure,  without  the  consent  of  his  lord,  nor 
the  lord  his  seigniory,  without  the  consent  or  attornment  of 
his  tenant.  {Wright  on  Tenures,  166.  171.)  A  feoffment  was 
void  without  hvery  of  seisin ;  and  without  possession,  a  man 
could  not  make  livery  of  seisin.  {Perkins,  s.  220.)  Nor  was 
this  principle  peculiar  to  the  English  law.  It  was  a  funda- 
mental doctrine  of  the  law  of  feuds,  on  the  continent  of  EU' 
rope.  No  feud  could  be  created  or  transferred  without  inves- 
titure, or  putting  the  tenant  into  possession.  Feudum  sine 
investitura  nullo  modo  constitui  potest.  Investitura  proprie 
didtur  possession  {Feudorum,  lib.  1.  tit.  25,  lib.  2,  tit.  2.) 
And  Voet  says,  that  delivery  of  possession  is  still  requisite  in 
Holland  and  Germany,  to  the  transfer  of  real  property. 
{Com.  ad  Pand.  lib.  41,  tit.  1,  s.  38.)  It  is  no  doubt  the 
general  sense  and  usage  of  mankind,  that  the  transfer  of  real 
property  should  not  be  valid,  unless  the  grantor  has  the  capa- 
city, as  well  as  the  intention,  to  deliver  possession,  and^ctusiliy 
does  it.  Blackstone  says,  that  it  prevails  in  the  codes  of  <<  all 
well  governed  nations,"  for  possession  is  an  essential  part  of 
the  title  and  dominion  over  property.  (2  Com.  311,  312.) 

That  the  possession  of  Miller  was  in  fact  adverse  to  the  right 
of  jR.  Lathrop,  is  most  clearly  made  out,  because  he  was  in 
possession  under  color  and  claim  of  title,  by  virtue  of  a  deed 
from  Samuel  Lathrop.  This  amounted  to  one  of  the  species 
of  disseisins  mentioned  by  Bracf on,  who  says,  (lib.  4,  fo.  161, 
b.)  that  "  disseisin  may  be  not  only  when  the  owner,  or  his 
family  or  steward,  are  violently  ejected,  but  also  when  the 
owner  having  gone  abroad  and  left  his  possession  unoccupied, 
he  is  denied  entry  on  his  return ;  and  so  it  is  if  one  uses  an- 
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other's  land  against  his  #wil],  claiming  it  to  be  his  own,  con^    albanv, 
tendendo  tenementum  esse  suum  quod  est  aUerius.^*  January,  isit. 

In  the  ny)dern  case  of  Doe  v.  Frosser,  (Cowp.  217,)  Lord  ^""^T^S^^^JT^ 
Mansfield  gives  a  sample  of  what  constitutes  an  adverse  pos-  ^  v. 
session.  "  If  upon  demand  by  the  co-tenant  of  his  moiety, 
the  other  denies  to  pay  and  denies  his  title,  saying  he  claims 
the  whole,  and  will  not  pay,  and  corUinues  in  possession ;  such 
possession  is  adverse  and  ouster  enough."  It  does  not  seem 
to  be  material,  as  it  concerns  the  operation  of  the  deed,  that 
the  knowledge  of  the  adverse  possession  should  be  brought 
home  to  the  parties,  though  it  might  be  material,  if  either  of 
them  was  prosecuted  for  the  penalty  given  by  the  statute 
against  selling  pretended  titles.  In  Slywright  fy  Page's  Case, 
(1  Leon,  166,)  it  was  considered,  that  the  deed  might  be  void, 
and  yet  the  party  not  Uable  to  the  penalty  of  the  statute. 
'^  The. first  question  in  that  case  was,  if  the  lease,  being  made 
by  one  out  of  possession,  and  not  sealed  and  delivered  upon 
the  land,  and  so  not  good  in  law  as  to  pass  any  interest,  be 
within  the  statute  aforesaid."  But,  in  this  case,  the  legal  in- 
ference is,  that  jR.  Lathrop  knew  of  the  adverse  possession 
of  MiUer,  when  he  sold  to  Nichols,  for  he  must  be  presumed 
to  be  acquainted  with  his  own  right ;  and  the  presumption  is, 
that  Nichols  purchased  under  the  same  knowledge,  for  Miller 
had  not  only  a  tenant  in  actual  possession,  but  his  deed  from 
iS.  hathrop  had  been  recorded  several  days  before,  and  the 
lands  lay  in  a  county  in  which  deeds,  as  well  as  mortgages,  are 
required  to  be  recorded.  It  is  extremely  improbable  that 
Nichols  purchased,  without  having  previously  inspected  the 
state  of  the  title  upon  record,  and  inquired  into  the  claims  of 
the  actual  occupant.  He  had,  at  least,  constructive  notice,  or 
notice  in  law. 

The  title  set  up  by  the  lessor,  Nichols,  most  undoubtedly  fails, 
and  the  next  point  is,  whether  the  other  lessor,  R,  Lathrop,  is 
entitled  to  recover. 

2.  It  might  possibly  be  a  question  whether  the  acceptance 
of  the  deed  from  R,  Lathrop  to  Miller,  was  not  an  act  of 
maintenance  in  MiUer,  as  it  was  taken  after  the  suit  was 
brought,  (at  least  it  was  so  understood  upon  the  argument,) 
and,  probably,  with  an  intent  to  defend  himself  with  it  in  that 
suit  But  as  R,  Lathrop  was  one  of  the  lessors  of  the  plain- 
tiff, and  had  the  title  of  the  land  in  himself,  it  was  not  very 
inconsistent  with  good  policy  that  he  should  be  enabled  to  sell, 
and  the  tenant  in  possession  to  purchase,  for  it  was  putting  an 
end  to  the  controversy.  We  mean  *not,  however,  to  discuss  and  [  *  60  ] 
decide  this  point,  in  the  present  case ;  for  even  admitting  the 
sale  to  have  been  an  act  of  maintenance,  yet  the  deed  was 
effectual,  as  between  the  parties  to  it  Rufus  Lathrop  can- 
not recover  in  opposition  to  his  deed  to  MiUer.  It  operates 
to  estop  him;  and  it  seems  to  be  a  principle  which  runs 
through  the  books,  that  a  feoffment  upon  maintenance  or  cham- 
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ALBANY,     perty,  is  good  as  between  the  feoffer  and  feofiee,  and  is  onl^ 
January,  1812.   yold  against  him  who  hath  right.     (Bro.  tit.  Feoffments,  pi  19 
^[JJ^^^J^^TlTr'  Fitzherbert,  J.  in  27  Hen.  VIII.  fol.  23.  b.  24.  a.  •  Co.  Lilt 
V  369.  a.   Cro,  Eliz.  445.     Beaumond,  J.  Hawk.  b.  1.  c.  86.  8. 

DcHHAM.  g^  fjij^^  consequencc  is,  that  when  the  question  is  apon  the 
demise  of  Rufus  Lathrop,  his  deed  to  MiUer  is  an  effectual 
bar  to  his  recovery.  The  only  objection  that  could  have  been 
made  to  the  introduction  of  this  deed,  at  the  trial,  (assuming 
it  to  have  been  given  after  suit  brought  and  issue  joined,)  was, 
that,  it  ought  to  have  been  pleaded  puis  darrein  continuance, 
so  that  it  might  have  been,  returned  as  parcel  of  the  nisi  prius 
record.  This  is,  no  doubt,  the  general  and  proper  course. 
{Yelv,  180.  2  Rich.  Com,  Pleas,  13.)  But  it  is  a  sufficient 
answer  to  this  objection,  that  the  deed  was  admitted  in  evi- 
dence, and  went  to  the  jury,  without  opposition.  It  is,  then, 
to  be  considered  as  admitted  by  consent,  and  is  to  have  the 
same  effect  as  if  it  had  been  duly  pleaded. 

Neither  of  the  lessors  of  the  plaintiff  have,  then,  shown  a 
right  to  recover.  We  cannot  give  effect  to  the  deed  to  AicA- 
ols ;  because  of  the  adverse  possession  existing  at  the  time  of 
the  sale ;  and  we  cannot  allow  Lathrop  to  recover,  in  defiance 
of  his  own  deed  to  Miller.  To  yield  to  the  pretensions  of 
either,  would  be  shaking  established  principles ;  and,  though 
Nichols  may,  perhaps,  have  ground  to  complain  of  the  act  of 
Lathrop  in  conveying  to  Miller,  instead  of  lending  his  name 
and  assistance  to  recover  the  possession  of  the  land  for  him, 
yet  that  consideratiqn  cannot  affect  this  case.  In  the  action 
of  ejectment,  we  must  look  steadily  to  the  legal  title.  His 
remedy  (if  any)  must  be  against  Lathrop,  for  assuming  to  sell, 
when  he  was  incapacitated  to  transfer  his  interest.  Nichols 
cannot  interpose  in  this  suit,  and  prevent  the  operation  of  the 
deed  to  Miller.  As  to  him,  it  is  res  inter  cUios  acta.  He 
must  stand  upon  the  strength  of  his  own  demise. 

The  motion  to  set  aside  the  verdict  is,  therefore,  denied. 

Van  Ness,  J.  dissented. 

Motion  denied. 


[•61  ]  *Stutvesant  against  Tompkins  and  Dunham. 

A  partymuft  THIS  cause  Came  before  the  court,  by  a  writ  of  error,  from 
have  actual  and  the  Mayor's  Court  of  the  city  of  New-  York.  Tompkins  and 
non  of  real  Dunham,  the  defendants  in  error,  brought  an  action  of  tree- 
pfopertyj.  to  po^g  quare  clausum /regit,  against  Stuyvesant.  The  defend- 
mainiain  "^tres-  ant  pleaded  not  guilty.  From  the  bill  of  exceptions,  taken 
P«*^ThelBnd0  at  the  trial,  in  the  court  below,  it  appeared  that  the  plaintiffs 
were  separated*  Were  seised  in  fee  of  a  certain  piece  of  land,  in  the  eighth 
by  a   crooked  ward  of  the  city  of  New-  York,  and  that  the  defendant  was 

howed^  B,  also  seised  of  another  piece  of  land,  <tdjoining  the  land  of  the 
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plaintiflTs.     At  the  time  of  the  supposed  trespass,  there  was  a     ALBANY, 
fence  between  the  two  pieces  of  land,  and  the  plaintiffs  were  Jan"»'y»  ^812. 
in  the  actual  possession  of  all  the  land  on  one  side  of  the   s^^'I^^irSr 
fence,  and  the  defendant  of  all  the  land  on  the  other  side.  v. 

The  fence  was  crooked ;  and,  in  a  conversation  held  between  '^*^""^«' 
the,  defendant  and  Dunham^  one  of  the  plaintiffs,  previous  to  the  two  ex- 
the  time  of  the  supposed  trespass,  the  defendant  pointed  out  {jje"™**  ''di^Sion 
to  the  said  plaintiff  the  two  ends  of  the  fence,  as  the  ex-  line,  and  de- 
treme  points  of  the  boundary  line  between  the  two  pieces  of  J^Jur^^bMndi!^ 
land,  and  declared  that  he  believed  the  true  boundary  line  be-  Hne  was  a 
tween  them  was  a  straight  line ;  but  that  he  would  examine  anT^f  cJomJ 
the  maps  and  papers,  and  see  whether  it  was  so  or  not.  Af-  a  strmgiu  line 
tcrwards,  and  before  the  supposed  trespass,  the  defendant  de-  {°  g^n.  the  tw^ 
clared  to  the  said  plaintiff,  that  he  had  examined,  and  found  points,  and  put 
the  boundary  line,  between  the  two  pieces  of  land,  wad  a  feP^.^  mcotS- 
straight  line.  It  was  proposed,  on  the  part  of  the  plaintiffs,  to  ing^iyi  by  which 
employ  a  surveyor  to  run  the  line ;  ^jut  the  defendant  said  it  ^^^  of  ^"Ihe 
was  unnecessary,  as  they  could  run  it  themselves.  The  plain-  land  which  had 
tiffs,  however,  employed  a  surveyor,  who  ran  a  straight  line  be-  p^^gj,/on  ©f 
twecn  the  two  extreme  points  pointed  out  by  the  defendant,  a.  and  his  an- 
who  saw  the  surveyor  while  running  the  line,  and  made  no  2*y^'„  f*^5 
objection.  The  plaintiffs,  then,  caused  a  fence  to  be  erected  before  theVence 
on  such  straight  line,  in  a  place  beyond  the  first-mentioned  ^c**  not*i?e  u> 
fence,  and  in  the  actual  possession  of  the  defendant,  who,  af-  p.  not  to  erect 
terwards,  caused  the  fence,  so  erected,  to  be  thrown  down,  jl  '^^"''put'^Sr 
which  was  the  trespass  complained  of.  A.  caine   and 

Thp  defendant  proved  that  he  and  his  ancestors  had  been  in  P.?"t*^A\!!!!rJIr 

.  /•     I  •  #•  I        1  •  It  in  an  action  ol 

possession  of  the  piece  of  land  mentioned,  about  twenty-nve  tres^sshroat^t 
years  preceding  the  commencement  of  the  suit,  during  all  ^*|°was^hcW 
which  time  the  first  fence  had  been  the  actual  boundary  be-  that  the  pard 
tween  the  two  pieces  of  land,  and  *had  been  maintained  by  [  *  62  ] 
the  plaintiffs,  and  those  under  whom  they  held ;  and,  during  declaration  of 
all  that  time,  the  said  fence  had  not  been  on  the  line  run  by  ^;nt*to°change 
the  ^aid  surveyor;  but  the  place  in  which  the  trespass  was  the  possession; 
supposed  to  have  been  committed  had  been,  during  the  whole  vSucd^Seif 
of  that  time,  in  the  actual  possession  and  occupation  of  the  of  the/ociapm- 
defendant  and  his  ancestors.  After  the  line  run  by  the  suf-  v|^admL«OT 
veyor,  the  defendant  forbade  the  workmen,  employed  by  the  did  not  sane- 
plaintiffs,  to  put  up  a  fence  on  the  line,  who  gave  notice  there-  Jj? Jje'jfou^d^y 
of  to  the  plaintiffs,  and  the  fence  thrown  down  by  the  defend-  line,  (a) 
ant  was  put  up,  after  such  notice.  The  plaintiffs  purchased 
the  piece  of  land  owned  by  them  of  one  Mann ;  and,  previous  ^^v  yide  h 
to  the  execution  of  the  deed,  a  survey  was  made,  and  by  the  c.  in  error,  ii 
map  and  survey,  the  first-mentioned  fence  was  the  boundary  ^^'j^ic^n 
line  between  the  two  pieces  of  land ;  but  Mann  told  the  plain-  v.  Freeman,  n 
tiffs  that  such  line  ought  to  have  been  a  straight  line  The  ^^^J^^*  j^ 
place  in  which  the  trespass  was  supposed  to  be  committed,  chestert^'cow- 
was  not  included  in  the  land  described  by  the  map  of  such  '/*' g^'^*"''^ 

survey.  Cowen,       *39. 

The  Recorder  charged  the  jury,  that  they  might,  if  they  ^^^'^qJ^* 

59  j^;i98." 


DOVBAM. 
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ALBANY,     thought  proper,  infer  from  the  parol  admissions  of  the  defend- 
Jannary,  1812.   j^^^^^  ^j^j^^  {jq^Jj  parties  originally  intended  to  occupy,  according 

^Srvrrtskirr  ^^  ^  straight  line,  and  had  occupied  under  a  belief  that  the 
V.  ^  boundary  was  a  straight  line ;  and,  if  they  believed  it  was  so, 
then  the  defendant  might  be  considered  as  holding  by  suffer- 
ance or  permission,  and  that  so  the  possession  of  the  defend- 
ant was  not  adverse,  and  the  plaintiffs  had  a  right  to  maintain 
their  action.  The  jury  found  a  verdict  for  the  plaintiffs,  od 
which  the  court  below  rendered  judgment. 

Coldeny  and  D,  B,  Ogden,  for  the  plaintiff  in  error. 

T.  A.  Emmet y  contra. 

Per  Curiam,  The  charge  of  the  recorder  was  incorrect, 
for  the  facts  in  this  case  clearly  show  that  the  plaintiffs  below 
were  not  entitled  to  an  action  of  trespass.  The  party  must 
have  actual  and  lawful  possession  of  real  property,  to  enable 
him  to  maintain  trespass,  and  the  plaintiffs*  below  had  not  such 
possession.  Their  entry  was,  of  itself,  an  act  of  trespass 
The  land  owned  by  the  parties  respectively,  was  separated  by 
a  crooked  fence,  and  the  defendant  below  showed  to  one  of 
the  plaintiffs  the  two  ends  of  the  fence,  as  the  extreme  points 
f  •  63  ]  of  the  boundary  line  between  *them  and  declared  that  the  true 
boundary  line  was  a  straight  line.  The  plaintiffs  then  employ 
od  a  surveyor  to  run  the  line,  and  the  defendant  saw  the  sur 
vcyor  while  in  the  act  of  running  it,  and  made  no  objection, 
but  went  away  before  the  surveying  was  completed.  The  sur- 
veyor ran  a  straight  line  between  the  extreme  points  so  shown 
by  the  defendant,  and  the  plaintiffs  moved  the  fence  according 
to  the  line  so  ran,  and  it  was  erected  beyond  the  former  fence, 
and  on  a  place  in  the  actual  possession  of  the  defendant.  The 
defendant  proved  that  for  more  than  twenty-five  years  before 
the  action,  he  and  his  ancestors  had  been  seised  and  possessed 
of  the  locus  in  quo,  and  the  fence  so  removed  had  been,  for 
that  length  of  time,  the  actual  boundary  line  between  the  par- 
ties and  those  under  whom  they  held.  The  defendant  further 
proved,  that  afler  the  line  was  run,  he  disapproved  of  it  and 
forbade  the  fence  to  be  removed  on  to  his  land,  and  after  it  was 
erected  he  threw  it  down,  and  for  this  act  the  action  was 
brought.  The  recorder  charged  the  jury,  that  from  the  parol 
admissions  of  the  defendant,  they  might  infer  that  the  parties 
had  always  intended  a  straight  line,  and  that  the  defendant 
might  be  considered  as  holding  by  sufferance,  or  permission, 
and  that  his  possession  was  not  adverse.  This  doctrine  can- 
not be  supported.  The  parol  admission  of  the  defendant  was 
certainly  not  sufficient,  per  se,  to  change  the  possession.  To 
give  to  a  naked  parol  declaration,  that  the  true  line  was  a 
straight  line,  such  an  effect,  afler  so  long  an  acquiescence  in  a 
boundary  line,  would  counteract  the  beneficial  effects  of  the 
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statute  of  frauds,  and  render  the  title  to  real  property  alarm-     Albany, 
ingly  insecure.     The  defendant's  possession,  for  upwards  of  ^^^^t^^^- 
twenty-five  years,  was,  of  itself,  an  absolute  title,  and  a  bar  to 
all  the  world.  He  had  availed  himself  of  the  locus  penitetUuBy 
and  did  not  sanction  the  running  of  the  boundary  line,  or  the 
attempt  to  change  the  possession. 

The  judgment  b^ow  must,  therefore,  be  reversed. 

Judgment  reversed. 


^Meghan  against  Mills.  [  *64  ] 


THIS  was  an  action  of  assumpsit ,  brought  on  a  note  or  A.meB.'m 
due  MU,  in  the  following  words  :  "  Due  Henry  Meghan,  one  ^'e  w  f'  d^ 
hundred  and  seventy  dollars,  value  received.  Albany,  Octo-  bui,  m  the  foi- 
her  29,  1810,  John  Mills:'  I°&Ti70 

.  At  the  trial,  the  defendant  gave  in  evidence  a  receipt,  as  fol-  dollars,  vaiae 
lows:  "Received,  New-York,  November  28,  1810,  of  John  {J^hTch^^eod?," 
MiUs,  one  hundred  and  seventy  dollars,  being  the  amount  of  sed  his'  name 
a  due  bill,  in  the  hands  of  IVm.  Leonard,  wluch  I  promise  to  ?°*1   delivered 

_  '  -y  --      ■         j»  *  It    to  c   nvbo, 

destroy.     Henry  Meghan.  afterwards,  de- 

The  plaintiff,  in  order  to  show  an  assignment  of  the  due  bill  JJJ^^f^  ^hc'dJe 
to  Leonard,  and  notice  thereof  to  the  defendant,  proved  the  bin  from  a.  at 
endorsement  of  the  plaintiff's  name  on  the  bill ;  and  that  in  ^'a'J^was^**^ 
the  spring  of  1811,  Leonard  called  on  the  defendant  and  de-  in^  to  t^'- 
manded  payment  of  the  bill,  and  the  defendant  produced  the  ^^J'  ^^  "^*j[ 
above  receipt ;  that  in  the  conversation  which  then  took  place,  woui  j  setde  it 
the  defendant  admitted  that  Leonard  had  demanded  payment  Jjfj^'anis*  ^' 
of  the  bill,  the  preceding  autumn,  and  the  defendant  did  not  paid  the  a- 
pay  it,  as  he  had  not  the  money,  at  that  time  ;  but  told  Leon-  .5Jr^"V!^^*  ^ 
ard  that  he,  the  defendant,  was  going  to  New-York,  the  next  took  hirrccc5)t 
week,  in  the  steam  boat,  and  would  settle  it  there.  It  appear-  ^^"//"{J^iJj*®  ^1^ 
ed  that  the  plaintiff  lived  in  New- York,  and  that  Leonard  in  theliafds'of 
was  a  steward  on  board  of  one  of  the  steam  boats.  ^-^^  ^-  *^^ 

The  judge  left  it  to  the  jury,  whether  there  was  sufficient  T^suit,  i'n^Sc 
evidence  of  a  notice  of  an  assignment  to  Leonard,  and  express-  name  of  B.  a- 
ed  his  opinion,  that  it  was  enough  to  charge  the  defendant  ^e note; it w^ 
with  notice.     The  jury  found  a  verdict  for  the  plaintiff.  *»«^«*  •!»»*  **»«£« 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial,  dent  notice"  of 
Rodman,  for  the  defendant.  a;  assignment 

em    w        •   w  ^  of  the  note ;  and 

Sedgwick,  contra.  that  c.  when 

Per  Curiam,  Here  was  not  evidence  sufficient  to  charge  *>«  demanded 
the  defendant  with  notice  of  the  assignment  of  the  note  to  CT^ve^'shown 
Zjeofuird,  at  the  time  that  he  paid  the  amountofit  to  the  plaintiff.  Jj®  note,  with 
It  was  not  a  negotiable  note,  and  there  was  no  other  evidence  ment  10"^"^! 
of  the  assignment  *of  it,  than  the  endorsement  of  the  plain-  f  **  65  ] 
tiff's  name  in  blank.  This  would  be  sufficient  for  negotiable  cxpiiciUy  siat- 
paper,  but  as  for  specialties  and  other  paper,  not  negotiable,  it  been  ^assigned 
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AT.BANY.     18  not  conclusive  of  itself,  though  it  may  be  presumptive  cvi- 

January,  1812.   Jencc,  that  the  property  in  the  paper  has  been  passed.     But  it 

"^^^ii^^^^  does  not  appear  that  Leonard  had  even  shown  this  endorse- 

V.  ment  to  the  defendant,  before  the  payment,  or  given  him  any 

Myers.      notice  that  he  was  proprietor  of  the  note.  All  that  he  had  done, 

b^B.  and  that  was  to  Call  upon  the  defendant  for  payment,  and  this  might  as 

tuic'd*to"rec^?"  ^^"  1^^^®  ^^'^  '"  ^^^  character  of  agent  or.  servant  to  the  plain- 
er, (a)  tiff,  as  of  owner.     The  presumption  is,  that  the  defendant  con- 
sidered Leonard  in  that  light,  for  he  said  he  was  going  to  New- 
York,  the  next  week,  in  the  same  steam  boat,  and  would  settle 
it  there.     The  settling  of  it  fAere,  would  seem  to  refer  to  the 
plaintiff,  as  the   person  with  whom  he  would  settle,  for  the 
plaintiff  lived  there,  and  it  does  not  appear  where  Leonard  re- 
sided,  but  he  was  a  steward  on  board  of  one  of  the  steam  boats. 
The  only  additional  fact  from  which  to  infer  notice,  was, 
that  when  the  money  was  paid  to  the  plaintiff  in  New-York, 
the  note  was  still  in  the  hands  of  Leonard,     This  payment  was 
in  A^ot>ew6er,  and  probably  in  the  "  next  week"  above  referred 
to,  and  under  the  above  circumstances,  it  was  not  enough  to 
ground  the  inference.     There  ought  to  be  something  equiva- 
lent to  a  direct  and  positive  notice  of  the  assignment  of  the 
instrument,  before  the  defendant  is  to  be  charged  with  9l  fraud- 
(?)A  ■P«c'*'  ulent  payment  to  the  plaintiff,  for  in  no  other  point  of  view 
•ignmelit  of%  could  the  payment  be  questioned.     If  the  plaintiff  meant  to 
chott  M  actimik  give  any  thing  more  than  a  mere  authority  to  Leonard,  to  re- 
«howrt."^ii  is  ceive  the  money,  and  had  actually  transferred  to  him  his  inter- 
onough  if  the  est  in  the  note,  Leonard  was  guilty  of  great  negligence,  in  not 
akiiowiedjire'of  producing  the  note,  and  stating  explicitly  his  interest,  as  owner, 

facts  and  cir-  when  he  Called  upon  the  defendant  for  payment.      The  cir- 
cumstances  as  .  c  *i_  X       1  J  •  1   A      •     *.*r 

is  suffiment  to  cumstaucos  of  the  case  are  too  loose  and  equivocal  to  justify 
P".*  ^*%"".'""  the  court  in  helping  the  laches  of  Leonard^  by  fixing  the 
lon^'v.     r«I  charge  of  fraud  upon  the  defendant. 
-^'«%i 2  •/oAiw.      Motion  for  a  new  trial  granted,  with  costs  to  abide  the  event 

iwp.  343.  /»  al  'a 

of  the  suit. 


[*66]  *Blanchard  against  Cor.  Myers. 

was^ssu'^d'b***"  '^  ^^^^^  ^^^^  ^^^  Court  of  Common  Pleas  of  Greene  coun- 
jufti'ce^of  Uie  ty.  Blanckord  brought  an  action  of  trespass  on  the  case 
Klrt  ^  d  ^'^**'f  ^S^*^®^  Myers,  in  the  court  below.  The  declaration  stated, 
tor  ^ihe"^]udg-  that  the  plaintiff,  being  one  of  the  constables  of  the  town  of 
ment,  and  the  Coxro,  in  the  county  of  Greene,  received  from  a  justice  of  the 
ed^nUi^goods  peacc,  an  execution  against  Tobias  Myers,  the  30th  of  Jan- 
of  the  ^Jj'cnd-  uary,  1811,  by  which  he  was  commanded  to  levy  the  amount 
e^nstabie  t<!ok  ^^  thc  goods,  &c.  of  Tobtas  Myers,  and  that  he  accordingly, 
iSer/'fo  th  ^°'  ^^  virtue  of  the  execution,  seized  certain  goods  of  T.  Myers ^ 
in^l  at^'^a^cer-  ^^  the  Same  day;  and  that  after  the  seizure,  the  defendant,  io 
IS"  t*^J  *b^'  ^^"sideration  of  the  plaintiff's  delivering  the  same  property 
'    *  62 
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into  the  custody  of  the  defendant,  promised,  by  a  certain  en-    albant. 
gagement  in  writing,  to  deliver  the  said  property,  at  the  house  of  ^^^^^^tj^^ 
one  R.  B.  on  the  20th  of  February,  then  next ;  but  that  he  did 
not  deliver  it  on  that  day,  or  at  any  other  time,  wherefore,  &c. 

The  defendant  pleaaed  non  assumpsit,  with  notice. 

At  the  trial,  the  defendant  offered  to  prove  that  a  certiorari  on  fore  ibe  expi 
the  judgment  before  the  justice,  was  regularly  issued  from  this  |jo°  ^^  j^^^y 
court,  the  14th  of  February ,  181 1 ,  and  served  on  the  justice  the  fore*'  the  day 
same  day.     The  evidence  was  objected  to  ;  but  admitted  by  ^^  ^y  **» 

.1  jI  j  '  J    constable,       a 

the  court.  certioran   wat 

It  was  admitted,  that  the  plaintiff,  in  the  suit  before  the  jus-  '^^"^y  "'": 
tice,  did  not  offer  to  give  security  to  the  justice,  after  the  certi-  on  the  ^stice. 
orari  had  been  issued ;  and  that  the  property  was,  at  the  time  of  ii  was  held  that 
the  seizure,  and  eversince  has  been,  in  the  possession  of  To6ta«  does  not'^pc" 
Myers,  the  defendant,  against  whom  the  execution  was  issued.  »»«  "  a««p«r. 

The  court  below  charged  the  jury,  that  the  certiorari  was  a  stay  ©r  proceeding, 
of  all  proceedings  from  the  time  it  was  served,  and  that  it  excused  '^J"?'®  >•  «»• 
the  defendant,  in  not  delivering  the  property  pursuant  to  the  re-  before  "he*  ai. 
ceipt  he  had  given.  The  jury  accordingly  found  a  verdict  for  lowanceofsach 
the  defendant.  A  bill  of  exceptions  was  tendered  to  the  opinion  *^*'^''*"-  <"^ 
of  the  court,  on  which  a  writ  of  error  was  brought  to  this  court. 

Potvel,  for  the  plaintiff  in  error. 

E,  fVUliams,  contra. 

*Per  Curiam.  A  certiorari  allowed  after  execution  begun  to  [  *  67  ] 
be  executed  by  the  constable,  is  no  supersedeasio  the  execution. 
The  same  rule  applies  to  cases  arising  under  justices'  judg- 
ments and  executions,  which  exists  as  to  other  courts,  when  a 
regular  writ  of  error  is  allowed ;  and  it  is  well  settled  that  the 
allowance  of  a  writ  of  error,  after  the  sheriff  has  levied  under  a^. 
fa.  is  no  supersedeas  to  it.  {Meriton  v.  Stevens,  Willises  Rep, 
27 1 .)  Here  the  levy  was  made  before  the  allowance  of  the  certi- 
orari, and  the  issuing  the  execution  within  the  30  days,  and  the 
constable  taking  security  that  the  goods  levied  on  should  be  forth- 
coming at  a  certain  day,  did  not  affect  the  application  of  the  rule. 

The  decision  of  the  court  below  was,  consequently,  erroneous, 
and  the  judgment  must  be  reversed.        Judgment  reversed. 

(a)  Ace.  KxjtniB  v.  Whitfordy  17  Jtkm.  Rep,  34.  But  if  bull  in  error  in  put  in  and  perfected 
wiibiji  tbe  four  days,  thoufb  the  plaintiJS*  may  take  out  execution,  it  is  suUected  to  be  ar- 
rested by  the  writ  of  error.  The  decision  in  Blanckard  and  Myers  is  therefore  so  far  over- 
ruled. Briahan  v.  Cstiiw,  II  Johu,  Rep,  197.  Blunt  v.  Oree»wood,  I  Cowemf  31.  Jtuluon.  v, 
Edat^  7  CnKMj  413.  Jaekaan  r.  Schmiher,  7  Coteen.  417.  490.  People  v.  Judges  Jf,  Y.  C.  P, 
I  WmdeUj  81,  and  note  («)  to  tliat  case,  wnere  all  toe  authorities  are  considered. 


Glek  against  Hodges. 


THIS  was  an  action  of  trespass  vi  et  armis,  for  taking  the  J.tbeowner 
pl^ntiff 's  negro  man  slave  out  of  the  plaintiff's  possession,  and  [his^state^^wcDt 
carrying  him  away.  The  declaration  alleged,  that  the  defendant,  into  the  state  of 
on  the  3lst  of  Jti/y,1810,  with  force  and  arms,  ataplace  called  ci^iTbisViave] 
Rutlandy  to  wit,  at  Albany,  in  the  county  of  Albany,  seized,  who  had  mn  a- 

^^  way  froin    tba 
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ALBANY,    took,  and  carried  away,  a  certain  negro  man  slave,  called  Harry ^ 
^.^^^X^^^J^  the  property  of  the  plaintiff,  of  the  value  of  300  dollars,  &c. 
Glen  The  defendant  pleaded,  1 .  Not  guilty ;  2.  That  the  negro  man 

^-  lived  in  Rutland  in  the  state  of  Vermont^  four  years  preceding 

the  supposed  trespass,  and  was,  by  the  people  of  that  place,  re- 
•ervice  of  bis  P***Gd  and  Considered  a  freeman  ;  and  that  the  defendant,  and 
master,  and  re-  his  partner  in  trade  sold  the  said  negro  man  goods  on  credit,  for 
a^tman!^  A.  ^^^'^^  ^^  became  indebted  to  them  ;  and  that,  before  the  sup- 
having  taken  posod  tresjjass,  they  toook  out  an  attachment  against  the  said 
to*  wM%n  Ws  ^^S^^  fo""  ^®  said  debt,  which  attachment  was  duly  issued  by 
possession,  B.  a  justicc  of  the  pcacc  for  RuUand,  and  delivered  to  a  constable 
iachii3&\*"  *a-  ^^  ^^^  s^une  placc,  to  be  served  and  returned,  and  that  by  vir- 
^nsttheslave,  tuc  of  tlic  Said  Writ  of  attachment,  the  constable  arrested  the 
[  •  68  ]  negro,  and  committed  *him  to  the  gaol  o[  Rutland  county,  ac- 
for  a  debt,  on  cording  to  the  exigency  of  the  said  writ ;  which  arrest,  taking, 
which  ihe  sUve  jujj  imprisonment  of  the  said  negro,  is  the  same  trespass  alleged 
an'of^r,  anS  in  the  plaintiff's  declaration,  &c.  To  the  second  plea,  the 
''^T^f^^h  ***'^-  P'**"^'^  replied,  that  before  the  taking  and  arresting  the  said 
•Msfon  ofTiis  negro,  by  virtue  of  such  writ  of  attachment,  the  defendant  had 
master,  and  im-  noticc  that  the  Said  ncgro  was  the  slave  of  the  plaintiff,  &c. 
'*"x!"**  brought  The  cause  was  tried  at  the  Albany  circuit,  in  October, 
an  action  of  ign,  before  Mr.  Justice  Van  Ness. 

jS!wahis?iaiie!  The  plaintiff  proved  that,  in  February,  1808,  he  bought  of 
for  taking  away  one  Deoffiendorfy  a  negro  man,  named  Harry,  who,  at  the 
it"  wu^%eid,  time  of  such  purchase,  was  a  runaway,  and  had  been  gone 
that  under  the  about  two  years.  Dei^endorf  went  with  the  son  of  the 
United^ States,  plaintiff,  who  had  a  power  from  his  father,  to  take  the  negro 
A.  had  a  ririit  Jn  the  State  of  Vermont,  and  they  found  him  in  Rutland. 
s^aveTas'^fu-  The  negro  was  taken  by  Jacob  S.  Glen,  in  behalf  of  his  father, 
giUve  from  ser-  the  plaintiff;  and  while  the  negro  was  in  the  custody  of  the 
ar^'tho°  slave  plaintiff's  SOU,  a  constable  came  and  arrested  him,  by  virtue 
mna  incapable  of  a  Writ  of  attachment,  at  the  suit  of  the  defendant  and  his 
a  dcb^"  [he^'at^  partner.  The  son  of  the  plaintiff  claimed  the  negro  as  a  slave ; 
tachment  was  but  the  coustablc  took  him  by  force,  carried  him  away,  and 
vo^f,  and  "no  Committed  him  to  the  gaol  of  the  county. 
jas^'fication  to  It  was  proved,  that  the  day  before  the  negro  was  taken  out  of 
giiiity  °of^^  ^^^  possession  of  the  son  of  the  plaintiff,  the  defendant  knew 
trespass,  for  that  he  was  going  away,  and  took  out  the  writ  of  attachment  in 
would  He  In  the  consequcnce ;  that  the  negro  had  resided  in  Vermont  since  1805, 
state,  (a)  For  and,  for  somc  mouths  preceding,  had  lived  near  the  defendant. 
sonarproperfy"  The  plaintiff  gave  in  evidence  the  bill  of  sale  of  the  slave  to 
or  personal  him  from  Deoffendoff,  and  also  a  power  of  attorney  to  his  son, 
2^«/.JiL',t  to  take  the  slave. 

lory  nature,  an  The  defendant  gave  in  evidence  a  copy  of  the  writ  of 
brwght^'wher!  attachment  and  return  thereon,  and  of  a  record  of  a  judgment 
ever  the   de-  recovered  in  pursuance  thereof  against  the  negro  harry,  in 

feudant  is  to  be  ^  c»  t/^ 

^^'^  '  ^  '  (a)  At  common  law  a  slave  was  incapable  ofenterlni  into  any  civil  contTact,  and  it  is  Snij 

by  statute  that  be  is  enabled  to  contract  matrimony  or  take  lands  by  descent  or  purchase. 
Vide  Overtetrs  qfMarbUtoum  V.  Overseers  4^  IRtiftlim,  90  JdUu.  Aajp,  I  Jadesou  v.  Leroy,  5 
CtfwcM,  307. 
(»)  Vide  OonlMsrT.  riMMf,  14  J«ikiw.  119.134.    Itawtrr,  jtOm,  b  Cowtn,  CiL 
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(avor  of  the  defendant  and  his  partner,  for  thirteen  dollars  and     ALBANY, 
thirty-seven  cents,  the  2lst  July^  1810,  before  a  justice  of  the  Ja""ao»  I812. 
peace,  which  were  admitted  by  the  plaintiff  to  be  authentic        gles 
evidence  of  the  proceedings  mentioned  in  them.  v. 

When  the  agent  of  Glen  iSrst  took  the  slave,  he  said  it  was        ^^^^^' 
for /Ae/};.  but,  as  soon  as  he  had  him  secured,  he  declared 
that  he  had  taken  him  as  a  slave;  and  held  him  as  such,  until 
he  was  taken  away  by  the  constable. 

*It  was   admitted,  that  by  the   constitution  and  laws  of         [*69] 
Vermont y  slavery  was  wholly  prohibited,  (a) 

The  judge  declared  his  opinion  on  the  law  and  the  evidence, 
that  the  plaintiff  was  not  entitled  to  recover,  and  the  plaintiff 
submitted  to  a  nonsuit,  with  liberty  to  move  the  court  to  set 
it  aside,  and  to  grant  a  new  trial. 

Paine^  for  the  plaintiff. 

Van  Vechten^  contra. 

Per  Curiam,  There  is  no  doubt  that  the  negro  was  the 
property  of  the  plaintiff,  and  had  run  away  from  service  into 
Vermcmt.  He  was  held  to  service  or  labor  under  the  laws  of 
tbis  state,  when  he  escaped,  and  the  escape  did  not  discharge 
him,  but  the  master  was  entitled  to  reclaim  him  in  the  state  to 
which  he  had  fled.  This  is  according  to  a  provision  in  the 
constitution  of  the  United  States,  (art.  4.  s.  2,^  and  the  act 
of  congress  of  the  12th  of  February^  1793,  (Laws  United 
States,  vol.  2.  165,)  prescribes  the  mode  of  reclaiming  the 
slave.  It  not  only  gives  a  .penalty  against  any  person  who 
shall  knowingly  and  willingly  obstruct  the  claimant  in  the  act 
of  reclaiming  the  fugitive/  but  saves  to  such  claimant  '^  his 
right  of  action  for  any  injury"  he  may  receive  by  such 
obstruction.  The  plaintiff  was,  therefore,  in  the  exercise  of  a 
right  when  he  proceeded  to  reclaim  the  slave,  and  the  single 
question  is,  whether  the  defendant  is  not  responsible  in  tres- 
pass, for  rescuing  the  slave,  though  he  did  it  under  the  form 
and  color  of  an  attachment  for  a  debt  alleged  to  have  been 
contracted  with  him  by  the  slave.  The  negro,  being  a  slave, 
was  incapable  of  contracting,  so  as  to  impair  the  right  of  his 
master  to  reclaim  him.  A  contrary  doctrine  would  be  intole- 
rable, so  far  as  respects  the  security  of  the  owner's  right,  and 
would  go  to  defeat  the  provision  altogether.  The  defendant, 
therefore,  contracted  with  the  negro,  and  sued  out  the  attach* 
ment,  at  his  peril.  It  was  a  fraud  upon  the  master's  right. 
The  fact  being  established  that  the  negro  was  a  fugitive  slave> 
the  attachment  was  no  justification  to  the  party  who  caused  it 
to  be  *sued  out.  This  must  have  been  so  adjudged,  if  the  [  *  70  ] 
point  had  been  raised  in  Vermont,  because  the  entering  into 

(a)  The  first  article  of  the  Dechration  of  Rights ,  prefixed  to  the  Conslitation  of  Ver-. 
mmtf  adopted  the  9tb  of  July,  USS,  declares  that "  no  male  person  born  ui  this  country, 
or  brought  over  from  sea,  ought  to  be  holden,  by  law,  to  serve  any  person  as  a  servant, 
slave,  or  apprentice,  aAer  he  arrives  to  the  age  of  twenty-one  years ;  nor  female,  in 
like  manned  after  she  arrives  to  the  age  of  ei^teen  years,  unless  they  are  bound  by 
their  own  consent,''  &e. 
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ALBANY,     a  contract  with  such  slave,  and  the  endeavor  to  hold  him 

January,  1812.   ^nder  that   contract,   contravened   the   law   of  the    United 

^**^P^^^^^^  States,  which  protects  the  master  or  owner  of  fugitive  slaves 

▼•  in  all  his  rights,  as  such  owner.     If  the  slave  had  committed 

*    any  public  offence  in  Vermont,  and  had  been  detained  undei 

the  authority  of  the  government  of  that  state,  the  case  would 

have  been  different,  and  the  right  of  the  master  must  have 

yielded  to  a  paramount  right.     But  the  interference  of  any 

private  individual,  by  suing  out  process,  or  otherwise,  under 

the  pretence  of  a  debt  contracted  by  the  negro,  was  an  act 

illegal  and  void. 

There  can  be  no  objection  to  an  action  of  trespass  being 
brought  here,  though  the  act  happened  out  of  the  state.  The 
injury  concerned  tne  rights  of  personal  property.  The  act 
was  not  a  public  offence,  nor  did  it  touch  the  rights  of  real 
property.  It  was  of  a  transitory  nature ;  and  it  is  an  estab- 
lished principle  that  such  personal  actions  may  be  laid  where 
the  defendant  is  to  be  found  —  sequuntur  forum  rei.  This 
was  the  doctrine  in  the  cases  of  Mostyn  v.  Fabrigas,  {Cowp. 
161,)  and  of  Rafael  v.  Verelst,  (*2  Black.  Rep,  1055.) 

A  new  trial  is,  therefore,  awarded,  with  costs  to  abide  the 
event. 

Motion  granted. 


The  People  against  Jacob  Tompkins. 

Lying  in  wait  THE  defendant  was  indicted,  at  the  General  Sessions  of  the 
agwiemeni  wiiil  Pcacc,  in  the  county  of  Cayuga,  under  the  act  {sesa,  24.  c. 
a  pr ironer,  and  59.  [^  R,  S.  683.  scc.  13.  ct  scq  ])concerning  crimes,  &c. 
vTayf 'hf  noi"aii  for  aiding  and  assisting  one  Abigail  Tompkins,  then  in  custo- 
. offence  against  jy  on  a  charge  of  felony,  to  escape.  The  indictment  charged 
(mm.  24.'c.  53!  that  the  defendant  did  "  unlawfully  and  knowingly  contrive 
t.  IJ,  13,)  but  and  conspire  with  the  said  Abigail  Tompkins,  and  near  the 
no*a?'LmJoia«  Said  gaol  did  lie  in  wait,  to  the  intent  and  purpose  that  the 
'•*"•  said  Abigail  Tompkins  might  thereby  be  enabled  to  escape; 

and  4hat  pursuant  to  the  contrivance  and  conspiracy  of  the 
defendant  with  the  said  Abigail  Tompkins,  and  by  his  means 
and  procurement,  she  did  escape  and  go  at  large  from  the 
said  gaol,  and  so  the  defendant  did  convey  the  said  A,  T. 
away  and  assist  her  in  escaping  from  the  said  gaol,"  (tc. 
1*71  ]  *Per  Curiam,     The  gist  of  the  offence  here  charged  is 

lying  in  wait  near  the  gaol,  by  agreement  with  the  prisoner, 
and  conveying  her  away.  But  the  statute  offence  is  *'  aiding 
or  assist'uig  any  person  in  gaol,  in  escaping  or  attempting  to 
esca[)e  from  such  gaol,  though  no  escape  be  made."  The  as- 
sistance must  appear  to  have  been  rendered  towards  escaping 
from  within  the  gaol,  and  not  merely  in  assisting  the  person, 
who  had  got  without  the  gaol,  to  elude  pursuit.  If  this  is  not 
the  construction  of  the  statute,  then  lying  in  wait,  ten  or 
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twenty  miles  from  the  gaol,  to  receive  the  person  and  carry     ALBANY, 
him  further  off,  would  come  within  the  statute.     The  offence  ^^^^^ry>  isw. 
is  much  more  dangerous,  and  requires  a  more  hardy  and  de-  ^t^Veopli 
liberate  purpose,  to  assist  a  prisoner  who  is  within  a  gaol,  in  v. 

escaping  from  the  gaol,  than  to  assist  a  prisoner  who  is  with-  ^^'h*"^"- 
out,  to  escape  pursuit.  The  latter  is  a  misdemeanor  at  com- 
mon law ;  but  the  offence  within  the  statute  is  punished  with 
an  increased  severity,  and  is  not  to  be  extended  by  equity. 
The  following  provision  in  the  same  section  shows  that  the 
offence,  in  all  its  branches,  is  confined  to  cases  of  assistance 
rendered  to  prisoners  in  actual  confinement,  and  to  enable 
them  to  escape  from  such  confinement.  The  subsequent  part 
of  the  section  is,  "  or  of  conveying  any  disguise,  instrument  or 
'arms  into  any  gaol,  to  and  for  the  use  of  any  such  prisoner,  so 
committed  or  detained,  with  intention  to  facilitate  his  es- 
cape," &c. 

The  court  are,  therefore,  of  opinion,  that  the  offence  charged 
is  not  within  the  act,  and  that  the  judgment  must  be  reversed. 

N.  B.  The  same  judgment  was  given  in  the  case  of  The 
People  V.  Steely  indicted  for  a  similar  offence. 


The  People  against  Gasherie,  Executrix,  axd 

OTHERS. 

THIS  was  an  action  brought  against  the  executors  of  Joseph  Tnierest  is  re- 
Gasheriey  one  of  the  loan  officers  of  Ulster  county,  for  retain-  ^ah?8?a  person 
ing  and  converting  to  his  own  use,  divers  sums  of  money,  intrusted  with 
which  he  had  received  as  loan  officer,  while  in  office.  ?f*inone"rwho 

A  verdict  was  found  for  the  plaintiff,  for  the  amount  of  the  retains  and  com- 
several  sums  of  money  so  retained  and  converted  by  the  testa-  ^^  use\om 
tor,  in  his  life-time,  and  for  the  interest  thereon  from  the  times  the  time' when 
when  the  same  ought  respectively  to  have  been  paid  into  the  |^®  J,^|  ^^^ 

treasury.  paid  over. (a) 

The  only  question  submitted  to  the  decision  of  the  court 
was,  whether  the  interest  ought  to  have  been  allowed. 

♦Per  Curiam,  The  late  English  decisions  do  not  always 
allow  interest  on  liquidated  sums;  and  Lord  Ellenborough 
refused  it,  even  when  the  defendant  had  obtained  the  posses- 
sion of  the  plaintiff's  money  by  fraud.  (1  Campb.  129.  2 
Campb,  426.)  This  is  going  further  than  we  are  inclined  to  [*72] 
go.  If  the  defendant  retains  and  converts  the  plaintiff'?  (a)Theprin- 
moncy  to  his  own  use,  he  ought  to  pay  interest.     It  is  allow-  cf^^s  connect- 

,  ,     ••'  .  n  1^     I         J  •      J        /T>  r>         ««    win     this 

able  \n  actions  for  money  had  and  received,  (^rease  v.  ijar-  branch  of  the 
6er,  3  Caines.  266.)     In  trover  for  money  in  a  bag,  or  for  a  1*^  are  exam- 

-n         t^    .^\    .X     ' '  J     •  u*    *       wed    much    at 

specific  chattel,  the  jury  may,  and,  m  many  cases  ought  to,  large  in  the 
allow  interest  for  the  detention,  by  way  of  damages.  (3  Burr,  ««»«  ^^  ^^ 
1364.  1  Bay's  S.  C.  Rep,  273,  274.  2  Johns,  Rep.  282.)  ]',iJir  gZ\ 
It  is  agreeable  to  the  principle  of  these  decisions,  and  it  is  just  Factory,  s 
and  reasonable  in  itself,  that  the  defendant  who  retains  and  ^^^'  ^* 
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ALBANY,     converts  the  money  of  another  to  his  own  use,  should  pay  in 
January,  J  812.   ferest  for  that  use.     Interest  ought,  therefore,  to  be  allowed 
T^^^^pi^^^  in  the  present  case.  Judgment  for  the  plaintiff. 


V. 

Stkvjms. 


N.  B.  In  the  cases  of  The  People  v.  GcLsherie  and  others^ 
devieeea  of  Gasherie,  and  The  People  v.  Colden  arid  others, 
interest  was  also  allowed. 


The  People  against  Stevens,  Sheriff,  &c. 

Where  a  de-  THE  defendant  was  brought  up  by  an  attachment  issued 
Idln^diief, af-  agaiust  him,  for  not  bringing  in  the  body  of  David  Richard-- 
ler    receiving  ^Qfi  at  the  suit  of  Rufus  BacHus.  pursuant  to  a  rule  of  the 

notice  of  spe-  1*  r      aL   * 

ciai  bail,  ii  wi  a  court  for  that  purposc. 

waiver  of  any  It  appeared  that  the  capias  ad  respondendum  was  returned 
Se*0ufficiencv  by  the  defendant  endorsed  cepi  corpus,  at  the  August  term, 
of  the  bail,  1801.  Three  persons  became  special  bail  for  the  defendant 
piece  wu  not  ^^  that  suit,  of  which  notice  was  given  to  the  plaintiff's  attor- 
aciuaiiy  filed  ney.  After  receiving  notice  of  bail,  the  plaintiff's  attorney 
office,*  at%he  ^1^^  a  declaration  in  chief.  The  bail-piece  was  not,  in  fact, 
time  the  notice  filed  at  the  time  the  notice  was  given ;  but  was,  afterwards, 
was  5'^«{»j^*°j.  filed  in  the  clerk's  office,  when  the  plaintiff's  attorney  entered 
cannot,  on  the  an  cxccption  ou  the  bail-piece ;  and  afterwards,  in  June,  1811, 
msiScienc/  of  proceeded  to  rule  the  sheriff  to  bring  in  the  body  of  the  de- 

the    bail,    pro-  fendant. 

AJt'^      Crary,  for  the  defendant. 

J.  Russel,  contra. 

[*73]  *Per  Curiam.     By  filing  a  declaration  in  chief,  after  re- 

ceiving notice  of  the  bail,  the  plaintiff's  attorney  waived  his 
exception  to  the  sufficiency  of  the  bail,  and  it  made  no  differ* 
ence,  that  the  bail-piece  was  not,  at  the  time,  actually  filed. 
That  omission  could  not  prejudice  the  plaintiff,  as  the  court, 
upon  application,  would  have  compelled  the  defendant's  at- 
torney to  have  filed  the  bail-piece,  nunc  pro  tunc.  The  sheriff 
should  have  shown  this  matter,  upon  the  rule  to  show  cause. 
As  he  omitted  to  do  it,  he  must  pay  the  costs  of  the  attach- 
ment, and  will  then  be  entitled  to  be  discharged.  This  ground 
for  the  discharge  being  sufficient,  it  becomes  unnecessary  to 
inquire  whether  the  plaintiff's  delay,  for  more  than  nine 
months,  to  call  on  him  for  bail,  was  not  also  sufficient  to  dis- 
charge him,  according  to  the  doctrine  in  the  cases  of  The  King 
V.  Sheriff  of  Surry,  (7  Term  Rep.  452,)  and  of  The  King  v 
Pernng.  (3  Bos.  ^  PuU.  151.) 
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ALBANY, 

J.  E.  HoRNBECK  against  Westbrook.  jBnu^y^m% 

The  Same  against  The  Same. 
The  Same  against  The  Same. 

IN  error,  on  certiorari,  from  a  justice's  court.  The  return  The  inhaW- 
111  the  first  cause,  stated  that  the  parties  voluntarily  appeared  ^"  being  bear- 
before  the  justice,  and  Westbrook,  the  defendant  in  error,  de-  poratcd,  are  in- 
clared  against  Hombeck,  the  plaintiff  in  error,  in  an  action  io?akl^lSy*J- 
of  trespass  quare  clausum  /regit ;  and  for  cutting  wood,  &c.  tatcinfee.  And 
the  1st  of  April,  1810,  on  a  certain  tract  of  land,  which  Jacob  deST^^to  *V 
J)e  Wilt  and  others,  trustees  of  the  town  of  Rochester,  by  dated  in  1728, 
virtue  of  the  patent  to  them,  by  deed,  on  the  6th  oi  January,  JJhlSti''*^? 
1728,  conveyed  in  fee  to  Cornelius  Hornbeck,  for  a  valuable  ihe  town  of 
consideration.  The  defendant  pleaded  and  justified  the  tres-  ^^^"^^  n^t 
pass,  because  the  deed  contained  a  proviso,  that  the  inhabit-  incorporated, 
ants  of  iZocAe^^^r  should  be  allowed  to  cut  and  carry  away  wood^**on**Sle 
wood,  &c.  from  any  part  of  the  said  land,  not  in  fence,  and  lands  convey- 
that  he  was,  and  had  been,  from  the  Ist  o{  January,  1800,  an  ^'f^^  ^^ 
inhabitant  of  Rochester,  and,  by  virtue  of  the  said  proviso,  he  was  hei(^to  bo' 
entered  and  cut  the  wood,  &c.  and  that  the  locus  in  quo  was  J[2'^^  \!^w\d 
not  in  fence,  &c.  To  this  plea  there  was  a  general  demurrer  only '  give  the 
and  joinder,  on  which  the  justice  gave  judgment  for  the  plain-  J^^ia^g  of  uS'c 
tiff  for  three  dollars.  town,  living  at 

♦In  the  second  cause,  the  return  also  stated  that  the  parties         [*'74  ] 
voluntarily  appeared  before  the  justice,  and  Westbrook  de-  ^  time  of  ^^e 
Glared  against  Hombeck,  in  an  action   of  trespass  quare  provio     con- 
clausufn /regit,  and  for  cutting  and  carrying  away  wood,  &c.  tained  no  words 
on  the  2d  of  April,  1810,  as  in  the  first  cause ;  to  which  the  \l^  f^'P^^^^y- 
defendant  put  in  the  same  plea ;  and  the  plaintiff  demurred, 
and  for  cause,  stated  that  the  proviso  in  the  deed  was  limited 
to  such  persons  as  were  inhabitants  of  Rochester,  on  the  6th 
of  January,  1728,  and  that  they  were  allowed  to  cut  wood, 
&c.  for  their  own  use  only.     There  was  a  joinder  in  demurrer; 
on  which  the  justice  gave  judgment  for  the  plaintiff  for  three 
dollars. 

In  the  third  cause,  the  return  stated  the  same  proceedings 
as  in  the  last  cause,  except  the  trespass  was  laid  on  the  3d  of 
April,  1810,  and  the  defendant  in  his  plea,  alleged  that  the 
locus  in  quo  was  enclosed  only  by  a  bush  fence,' and  not  by 
any  fence  for  useful  or  agricultural  purposes ;  and  the  plaintiff 
in  his  replication,  stated  that  ever  since  the  date  of  the  patent 
to  the  trustees  of  the  town  of  Rochester,  the  trustees  had  been 
in^he  practice  of  selling  the  common  lands,  by  deeds  with  g^y,^con^s 
such  pratnsoes ;  and  that  in  consequence  of  such  provisoes,  it  Johns,     i2^. 
had  been  a  prevalent  custom  in  the  town,  and  universally  ^'  j/^t^ 
adopted  by  the  proprietors  of  the  lands,  under  such  deeds,  to  id.  422.  Nor^ 
enclose  them  with  such  a  fence,  for  the  purpose  of  excluding  ^^^^   \ 
them  from  the  operation  of  the  reser\*atior.  ]  and  that  the  de-  WendeU,  ibo 
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ALBANY,     fendant  knew  of  such  a  custom,  and  that  the  premises  were  so 

January,  1812.   enclosed.     The  defendant  rejoined  and  admitted  the  custom^ 

^*^^^J^^]J^^  and  that  the  locus  in  quo  was  enclosed  with  such  customary 

V.  fence,  but  that  the  fence  was  insufficient,  and  the  custom  in- 

HiNCHMAN.    yoW^^  ^Q      •pjjg  plaintiff  demurred,  and  the  defendant  joined 

in  demurrer.     The  justice  gave  judgment  for  the  plaintiff  for 

three  dollars. 

Per  Curiam,  The  proviso  in  the  deed  of  1728  was  null 
and  void.  The  inhabitants  of  the  town  of  Rochester  were  not 
incorporated,  so  as  to  be  competent  to  take  an  estate  in  fee. 
A  grant  to  them  would  have  been  void  for  uncertainty,  in  like 
manner  as  a  grant  would  be  void  to  the  churchwardens  of  a 
parish,  or  to  the  inhabitants  oi  DaUy  or  to  the  commoners  of 
such  a  waste.  (Shep.  Touch,  236.  Co.  LUi/J,  a.)  It  was 
decided,  at  the  last  term,  that  a  grant  to  the  people  of  the 
county  of  Otsego  was  void,  for  the  same  reason.  (Jackson^ 
ear  dem  Cooper,  fyc.  v.  Cory,  8  Johns,  Rep.  386.)  The  grant- 
ors in  the  deed  of  1728,  were  seised  in  fee,  as  private  individ- 
uals, and  were  competent  to  convey  in  fee,  the  common  lands 
r  *^  75  ]  of  the  town  of  Rochester.  This  was  so  settled  in  the  *case  of 
Jackson  v.  Sckoonnmher.  (2  Johns.  Rep.  230.)  And  if  the 
inhabitants  were  incompetent  to  take  an  estate  at  law,  by  that 
name,  a  reservation  to  them,  in  a  deed  in  fee  to  a  third  person, 
would  be  equally  void.  But  such  a  covenant  or  reservation  to 
any  third  person  would  be  void.  A  person  who  is  not  a  part; 
to  a  deed,  cannot  take  any  thing  by  it,  unless  it  be  by  way  of 
remainder.  The  grantor  cannot  covenant  with  a  stranger  to  the 
deed.  This  is  an  acknowledged  rule  of  law.  (iSatter  v.  Kidg- 
ley,  Carth.  76.)  In  tVhitlock's  Case,  (8  Co.  69,)  it  was  ad- 
mitted, that  a  reservation  in  a  deed  to  a  stranger  was  void. 
If  this  proviso  had  any  legal  operation,  it  could  not  have  vested 
a  right  in  any  other  persons  than  those  who  were  at  the  time  , 
of  making  the  deed  inhabitants  of  Rochester.  There  wer^  no 
words  of  perpetuity,  and  the  inhabitants  were  not  an  incorpo- 
rated body,  so  as  to  be  enabled  to  transmit  a  privilege  to  their 
successors.  If  it  was  any  thing,  it  was  a  personal  privilege^ 
and  confined  to  the  then  existing  inhabitants. 

The  right  claimed  by  the  defendant  below  is,  then,  in  every 
point  of  view,  absolutely  groundless,  and  the  judgment  in  each 
case  ought  to  be  affirmed  Judgment  affirmed. 


Browjt  against  Hinchman. 


Under  ihc  4ih  IN  errof,  on  certiorari,  from  a  justice's  court.  Brown  sued 
***^\'°"  ^si^^  JEfincAman,  before  a  justice,  by  warrant,  which  was  obtained 
soi,)  "for  Ihe  o^  the  oath  of  Brown,  which  satisjied  the  justice  as  to  the 
recovery  of  propriety  of  issuing  the  warrant.  The  plaintiff  declared  on  a 
vAtaeof25doi-  promissory  note.  The  defendant  objected  to  the  procesa 
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firhich  had  been  issued  against  him,  and  made  oath  that  he     Albany. 
was  a  freeholder  within   the  county.     The  plaintiff  was  non-  ^^^^^^y>J^ 
suited  on  the  ground  that  being  a  resident  within  the  county,     griswold 
he  could  not,  in  any  case,  sue  a  freeholder  of  the  county,  by  v- 

urn rm fit  •  IHE    MASTER 

warrani.  and  wardens 

Per  Curian^.    The  warrant  was  obtained  by  virtue  of  the  ^^  the  port 
plaintiff's  oath  ;  and  the  act  {aesa,  31,  c.  204,  s.  4.     [2  R.^S,-  new-York. 
228,  229,  s.  17.  19,])  says,  that  if  the  plaintiff  "  shall  prove  to  ^^„  ^  .^^^.^^ 
the  satisfaction  of  any  justice,  that  the  defendant  is  about  to  cannoi*  imuH 
depart,"  &c.  he  may  have  a  warrant,  though  the  defendant  be  warrofu      a- 
a  freeholder  or  inhabitant,  having  a  family.  Proof  here,  means  f^^  ©r  peT 
legal  evidence  ;  and  that  cannot  be  the  party's  own  *oath,         [  *  76 1 
unless  the  statute,  expressly  says  so.     Whenever  the  stati^te,  son    haVmg  a 
as  it  does  in  several  other  places,  admits  proof  by  the  party's  >»»»'y»  on  J^o 
own  oath,  the  language  of  it  is  explicit ;  and  the  former  ten  ^uMff-,    but 
pound  act  of  1801,  relative  to  this  point,  said  that  the  plain-  *^  ,pJ~\^  ^f 
tiff  should  "  prove,  upon  oath,  to  the  satisfaction  of  the  jus-  Uin/aSout'to 
tice,  that  he  was  in  danger  of  losing  his  debt,  or  recdly  believ-  cjepan,  or  of 
ed  «o,''  &c.     All  these  emphatic  words,  which  show  that  the  loging^l  debf 
party's  own  oath  was  intended,  are  omitted  in  the  new  act.  »nu«i    be    bj 
Probably,  the  right  had  been  abused,  and  the  legislature. con*  evidence.(a^^ 
sidered  it  dangerous  to  allow  an  interested,  or  prejudiced  per- 
son, or  angry  plaintiff,  to  sue  out  a  warrant  against  any  free- 
holder or  inhabitant  with  a  family,  on  his  own  oath.     The  ^ 
temptation  might  be  too  strong  to  vex  and  oppress.  The  plain- 
tiS*  was,   therefore,  properly  nonsuited,  though  not  for  the 
reason  assigned  by  the  justice.                 Judgment  affirmed. 

(•)  Contra,  Terry  ▼.  P^trro,  10  Johw*.  Rep,  114.  So  under  the  Revised  Statutes,  the  afll- 
davit  of  the  [laity  will  he  deemed  sufficient  on  application  for  a  warrant.  BisteU  v.  HiUs,  3 
Wtudeli^  3b9     And  under  the  Justices'  Act  of  1894  a  airoilar  construction  prevailed.    Id. 


N.  &  G.  Griswold  against  The  Master  and  War- 
dens OF  THE  port  of  NeW-YoRK. 

IN  error,  on  certiorari,  from  the  Justice's  Court  in  the  city  A  vessel  a- 
of  New-  York.  The  master  and  wardens  of  the  port  of  New-  coming  from 
Torky  brought  an  action  of  debt  against  fV.  fy  G.  Griswold,  Cormectieui 
on  the  sixteenth  section  of  the  '^  act  to  establish  a  board  of  ^s^^  to  the 
wardens  in  the  port  of  New- York,  and  for  the  regulation  of  p^n  of  New. 
the  pilots  and  pilotage  in  the  said  port,"  passed  the  9th  of  re^terJ^^es- 
Aprily  1811,  {acss.  34,  c.  198,)  which  declared,  "That  the  »«*».  «»<*  not 
master,  or  one  of  the  owners  or  consignees  of  every  vessel  em-  i,JJ^'?Sensety*et 
ployed  in  the  coasting  tradjs,  and  being  of  the  burden  of  fifty  »f  actually  en^ 
tons,  or  upwards,  which  shall  arrive  at  the  port  of  New-York,  ?i«^'"trade^ 
by  the  way  of  Sandy-Hook,  and  "every  vessel,  other  than  vea-  »«  not  liable  to 
aela  employed  in  the  coaating  trade,  arriving  at  the  said  port  en*Ky"ihe^Sth 
of  NeW"  Yoi'k,  either  by  the  way  of  Sandy  Hook,  or  through  section  of  ti)e 
the  Soundy  shall  report  such  vessel  at  the  office  of  the  board  199  i'^h,^  ui 
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ALBANY, 

January,  1812. 

Jacksoh 

V. 

Roe. 

the  wardens  of 
the      port     of 

New -York  y  for 

[•77] 

not  bein^  '  re- 
ported to  the 
oiBcc  of  the 
wardeux,  with- 
in 48  hours  af- 
ter her  arrival. 


of  wardens,  within  forty-eight  hours  after  the  arrival  of  such, 
vessel  at  the  port  of  New- York,  under  the  penalty  of  fifty  dol- 
lars for  each  neglect,"  &c.  It  appeared,  that  the  ship  EmU' 
lotion,  of  the  burden  of  three  hundred  and  thirty  tons,  arrived 
at  the  port  of  New-Tork,  through  the  Sound,  on  the  llth  of 
June,  1811,  consigned  to  the  plaintiffs  in  error.  She  was  a 
registered  vessel,  without  a  coasting  license ;  and  had  never 
been  on  any  voyage  out  of  the  United  States,  being  *a  new 
vessel  lately  built  in  Connecticut,  and  loaded  with  wood  taken 
on  board  at  Haddam,  in  Connecticut,  intended  for  sale,  and 
sold  in  New-York,  and  this  was  her  first  voyage.* 

Neither  the  master,  owners,  nor  consignees,  made  any 
report  of  the  vessel  within  forty-eight  hours  after  her  arrival 
in  the  port  of  New-York,  to  the  office  of  the  wardens  of  the 
port.  The  court  below  gave  judgment  for  the  plaintiffs  below, 
for  fifty  dollars. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam,  The  single  point  submitted  in  this  case  is, 
whether  a  vessel  which  is,  in  fact,  employed  in  the  coasting 
trade,  and  arrives  at  the  port  of  New-York,  through  the 
Sound,  must  be  reported  to  the  office  of  the  board  of  wardens, 
under  the  sixteenth  section  of  the  act  of  the  9th  of  April, 
I8II,  though  she  has  no  coasting  license.  The  act  gives  a 
penalty  of  fifty  dollars,  for  every  neglect  or  omission  to  report ; 
but  it  does  not  define,  as  is  done  by  the  act  of  congress  of 
the  1 8th  of  February,  1793,  {Laws  United  States,  vol.  2.  p. 
168.  Cong,  2.  sess,  2.  c.  8,)  what  shall  be  the  requisite  evi- 
dence of  a  coasting  vessel.  The  act  of  the  legislature  was 
passed  for  local  and  municipal  purposes,  and  it  was  not  essen- 
tial, though  it  might  be  convenient,  to  have  required  the  same 
test  of  the  character  of  the  vessel  which  was  established  by 
the  laws  of  the  United  States.  The  second  section  in  the 
act  giving  the  penalty,  is  to  be  taken  strictly ;  and  if  the 
vessel  be,  in  fact,  as  was  the  case  here,  employed  in  the  coast- 
ing trade,  through  the  Sound,  she  comes  within  the  letter  of 
the  exemption  from  the  penalty,  and  it  cannot  be  exacted. 

Judgment  reversed 


Where  a 
plaintifl*  was 
Donsuilcd  at 
the  trial,  the 
court  refused  to 
set  aside  the 
nonsuit,  and 
^rant  a  new 
trial,  on  the 
ground  that  the 
plaintiflf  was 
«umrised       by 


Jacksox,  ex  dem.  Horton  and  others,  against  Roe. 

A  MOTION  was  made,  on  the  part  of  the  plaintiff,  to  set 
aside  the  nonsuit  granted  at  the  trial  of  this  cause,  and  for  a 
new  trial. 

The  affidavit  of  Horton  was  read  in  support  of  the  motion, 
that  one  of  the  lessors,  and  four  others,  of  whom  the  defendant 
was  one,  purchased  a  lot  of  land  of  T.  Colden,  which  was 
surveyed  and  subdivided  into  five  lots.  A  deed  was  given  by 
Colden  to  the  lessor  for  the  whole  lot,  who  conveyed  to  the 
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others  the  subdivided  *lots.     The  defendant  took  possession     Albany, 
of  his  lot,  and  moved  his  fence,  so  as  to  encroach  on  the  lot  Jai»"ary,  I812. 
of  the  lessor.     At  the  trial  the  defendant  denied  the  title  of  killpatric* 
Colderij  and  the  plaintiff,  not  being  prepared  to  prove  it,  was  v. 

nonsuited.     It  was  further  stated,  that  the  lessor  not  having 
any  idea  of  any  other  question  to  be  made,  at  the  trial,  than  the  defence  set 
the  right  of  the  defendant  to  move  the  fence,  was  surprised  come*"^unp«^ 
by  the  defence  which  was  set  up.  pared  to  meet 

Per  Curiam.  It  is  a  well  settled  rule,  that  a  new  trial  will  **' 
not  be  granted,  because  the  party  came  to  trial  unprepared, 
and  this  rule  applies  with  at  least  as  much  force  to  the  plaintiff 
as  to  the  defendant.  In  Cook  v.  Berry ^  (1  Wils.  98,)  the 
plaintiff  did  not  come  prepared  to  meet  the  defendant's  plea, 
because  he  took  it  to  be  a  sham  plea,  as  he  had  a  letter  under 
the  defendant's  hand  acknowledging  the  debt,  but  that  letter 
he  was  not  prepared  to  prove,  and  the  defendant  had  a  verdict, 
and  on  motion  for  a  new  trial,  it  was  denied.  That  was  a 
much  harder  case  than  this,  for  there  the  plaintiff  lost  his  debt 
for  ever,  but  here  he  was  only  nonsuited ;  and  whether  he  was 
nonsuited,  or  had  a  verdict  against  him,  he  is  equally  at  liberty 
to  bring  a  new  suit,  and  is  only  punished  in  costs,  for  his  neg- 
lect or  carelessness.  The  general  rule  is  too  well  established 
to  be  questioned,  and  too  useful  to  admit  of  innovation.  (2 
Salk.  653.     2  Johns.  Cases,  319.     2  Binney,  533.) 

Motion  denied. 


KiLLPATRicK  against  Rose. 

A  MOTION  was  made,  on  the  part  of  the  defendant,  to      A/icr  argu- 
vacate  the  judgment  entered  in  this  cause,  at  the  last  August  J™au"e    and  a 
term.     The  judgment  was  given  on  the  return  to  a  certiorariy  judgment 
from  a  justice's  court,  which  stated,  that  the  plaintiff  below  {{je^JJli  ended, 
claimed   of   the    defendant   two  hundred   and   fifty  pounds  it  is  too  late  to 
of  butter.     In  support  of  the  motion,  the  affidavit  of  the  JJ^^^  ^ATo^^ 
justice  was  read,  stating  that  the  demand  of  the  plaintiff,  be-  (a) 
fore,  was  in  fact  for  three  hundred  and  fifty  pounds  of  butter, 
and  that  the  return  was  incorrect,  the  clerk,  in  copying  it, 
having  inserted  two  hundred  and  fifty,  instead  of  three  hun- 
dred and  fifty  pounds. 

The  judgment  below  was  reversed  on  the  ground,  that  the 
jury  had  found  a  verdict  for  the  plaintiff  for  thirteen  dollars 
more  than  he  claimed.  The  original  return,  on  which  the 
case  in  error  was  argued,  stated  the  demand  to  be  for  two 
hundred  antf  fifty  pounds  only. 

•Per  Curiam.  •  After  argument  and  judgment,  and  the  [*79] 
term  ended,  a  party  comes  too  late  to  move  to  have  the  record  (a)  Ace.  Cur- 
amended,  and  to  open  the  cause.  If  the  argument  had  been  j^f^i,!^^"*^ 
founded   upon  an  erroneous  copy  of  the  return,   the  case  140. 
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ALBANY,     would  have  been  diflerent ;  but  here  the  original'  return  stated 

January,  1812.   ^^^^^  |j^^  demand  was  only  for  two  hundred  and  fifty  pounds 

^"^^^^^^Tr^  of  butter.     It  would  be  productive  of  great  inconvenience  to 

V.  allow  the  losing  party  to  resort  to  the  justice  to  amend  his 

return,  after  argument  upon  the  return  as  made,  and  judgment 

given  and  perfected. 

Motion  denied. 


9=S 


Vanderhetden  against  Gardea'ier. 

If  a  plaintiff  A  MOTION  was  made,  by  the  defendant,  to  set  aside  a 
*rir«  Aioi«"\o  judgment  on  a  scire  facicLS,  and  all  subsequent  proceedings, 
revive  a  judp-  for  irregularity. 

Zocied'^li^a  "^^^  original  judgment  was  docketed  the  31st  of  December, 
It,  within  a  year  1805,  and  the  defendant's  attorney  could  find  no  evidence  of 
T^  disconiiim-  ^^^  procccdings  on  scire  facias  to  revive  the  judgment,  except 
ance;  and  the  docket  Of  the  judgment  on  scire  facias  on  the  dlst  of 
Tdrr/ciriw^  ^^g^^^  IQli-  The  plaintiff,  however,  proved  that  a  writ  of 
tamed  a  default  scirc  facios,  yv'ith  the  return  of  scire  feci  endorsed  by  the 
wani*of^no?/°-  s^®"^?  returnable  in  November  sessions,  1808,  was  on  file  in 
pia°rinj"**  wfd  the  clcrk's  oflice,  and  that  on  the  19th  of  December,  1808, 
fh^^^laintiffsuf?  ^^^  common  Fulcs  wcrc  entered  on  this  return,  and  a  default 
fered  "more  for  not  appearing  and  pleading  was  entered  on  the  13th  of 
^d  *da^^?o  •^^^^^^y*  1^09;  but  final  judgment  on  the  scire  facias  was 
elapse,  before  not  entered  until  the  13th  of  3/ay,  1811. 
he       entered      p^  Curiam,     If  the  plaintiff  who  sues  out  a  scire  facias 

judgment,       it^  .,  .,■  ^  -  •.•!• 

was  held  to  be  to  revive  a  judgment,  does  not  proceed  upon  it  withm  a  year 
a    discfmiinu-  ^nd  a  day,  it  is  a  discontintiance  of  it,  and  the  plaintiff  must 

one*,   and    the  ^  '  ,  •         /•      •  j  a       t  t        a 

judgment    ir-  commcnce  by  scire  facias  ae  novo.     So,  if  he  does  not  sue 
regi3ar.  Qut  execution  on  a  judgment  on  scire  facias  within  a  year,  he 

must  revive  it  again.  {Impey's  K  B.  314.  Kidd's  K.  B. 
1009.)  This  cause  comes  within  the  rule;  for  between  the 
entry  of  the  default,  and  the  entry  of  the  judgment,  there  was 
an  interval  of  two  years  and  five  months.  This  amounted  to 
a  discontinuance  of  the  proceedings,  and  the  subsequent  entry 
of  the  judgment  was  irregular. 

Motion  granted. 


[*9^]  *Frasier,  jun.  against  Frasier. 

eriise  anf  uiu  ^'  ^*  TIFFANY,  in  behalf  of  a  creditor,  moved  to  set  aside 
able*  jurtsdi'c-  the  judgment  which  had  been  entered  up  in  this  cause,  by 
lion  over  jud^-  warrant  of  attorney,  on  the  ground  of  fraud.  4t  appeared 
upon  bonds  and  that  the  plaintiff,  who  was  the  son  of  the  defendant,  was  an 
varranig  of  infant  whcn  the  bond  and  warrant  of  attorney  were  given  to 
on^Te^ppirJa-  him,  and  had  always  lived  on  the  farm  with  his  father  ;  and 
tion  of  a  credi-  that  an  exccution  had  buen  issued  on  the  judgment,  and  the 

tor,  statin?  that   /.  jx-jri  jo' 

•  judgment  had  farm  advertised  for  sale. 
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Parker,  contra,  read  the  affidavit  of  the  plaiDtifT,  denying    Albany, 
the  charge  of  fraud,  and  stating,  that  the  bond  was  given  for  ^an||^jo^^J8i2 
work  and  services  performed,  and  money  paid  for  the  defendant.     Uaswell 

Per   Curiam.      We  have  an   equitable  jurisdiction   over  ^^ 

judgments  entered  up  by  confession  on  bonds  and  warrants  of  ^^^^^  *  fraudu- 
attorney.  The  proper  course  is  to  direct  an  issue  to  try  the  leiuiy  emercd 
charge  of  fraud.  Let  an  issue,  therefore,  be  made  up  between  aJd'lJaJraiu^Sf 
the  parties,  under  the  direction  of  one  of  the  justices  of  this  aiiomey,  an 
court,  in  such  manner  that  the  plaintiff  be  bound,  on  the  trial  ^^^^  b^"wcon 
of  the  issue,  to  set  forth  and  prove  the  matters  and  considera-  the  panics  to 
tion  for  which  the  bond  was  given  by  the  defendant ;  and  that  |y  iho^aiireal 
the  issue  be  tried  at  the  next  Scoharie  circuit  and  that  T.  G\  tion,  and  the 
the  creditor,  in  whose  behalf  the  application  is  made,  be  per-  ^Jf ["''^ovg^tbe 
mitted  to  subpcena  witnesses  to  attend  such  trial,  in  the  name  cousjderaiion 
of  the  defendant ;  and  that  all  further  proceedings  on  the  said  ^„j**|Jg  ^ci^i 
judgment  and  execution  be  stayed,  until  the  further  order  of  tor  allowed  to 
this  court.  •ubpc^^,    wit- 

name  of  tlie  defendant,  to  attend  the  trial,  (a) 

(a)  Bat  the  court  will  not  interfere  in  behalf  of  a  creditor  at  large,    Wintru^gham,  ▼.  Winib- 
wimgkamy  90  John,  Puf.  99^. 


I  *  w  m^ 


Haswell,  Assignee,  &c.  against  Bates  &  Lansing. 

ROSS  moved  to  set  aside  the  suit  on  the  bail-bond  in  this  v^'hereaban- 
cause,  and  all  subsequent  proceedings.  The  action  was  on  a  -U*"^  court* *^of 
bail-bond,  taken  in  the  Court  of  Common  Pleas  of  Saratoga,  common  pUas, 
and  both  the  bail  *and  the  defendant  lived  out  of  the  county.  [  ''^Sl  ] 
He  cited  3  Wilson^  348.    3  jBw/t.  1923.    8  Tarm  Rep.  152.  and  the  bail  re- 

1    TiiLrr   fija  ****®  out  of  the 

I  HUrr.  O^Z,  couniy,  an  ac- 

JDrake,  contra,  cited  Davis  v.  GiUet,  (7  Johns.  Rep.  318.)  ti«D  may  be 
Per  Curiam.  The  suit  is  maintainable  in  this  court,  within  Se'SSl^t  of 
the  reason  of  the  case  of  Davis  v.  Gillet ;  and  the  bail  will  such  bond  in 
be  relieved  on  the  usual  terms.  It  is  the  uniform  and  estab-  JiJi,*,  gS''^ 
lished  practice  of  the  court,  in  every  case,  where  the  bail  asks  Hef  to  the  bail 
for  relief,  on  the  return  of  the  writ  against  them,  to  grant  it  on  {^eral^^as  irSe 
the  usual  terms.  There  is  no  difference  in  this  respect  be-  bond  had  been 
tween  a  suit  on  a  bail-bond  and  on  a  recognisance.  The  bail,  ^^„^"  The  hail 
in  this  case,  are  to  pay  only  such  costs  as  would  be  taxed  in  is  bound  to  nay 
the  Court  of  Common  Pleas,  as  he  is  entitled  to  be  relieved  in  ^^^^  ^^ 
the  same  manner  as  he  would  have  been  if  this  suit  had  been  Bail  to  the 
brought  in  this  court.  Motion  granted.       '^^^^?:,  ^^l 

will  always  be  relieved  on  the  return  of  the  writ  against  them,  upon  the  usual  tenns.(a) 

(<)  See  Bvlklty  ▼.   CoUtm,  1  Joktu.   Rep.  515.     Gair^wer  ▼.  BuAam,  19  Jo1ui$.  Btp,  459. 
BiatmM  V.  JlPCarift  ^  JokM,  Btf.  494. 

76 


81  CASES  IN  THE  SUPREME  COURT 

ALBANY, 
January,  1812,  SlATE     OgaitiSt    PoST. 

Pack 

▼•  THE  declaration,  in  this  case,  contained  two  counts ;  one 

Woods.       ^^  ^  promissory  note,  and   the  other  for  money  lent,  Slc 
Where  no  There  was  a  demurrer  to  the  second  count.     There  was  no 
ITThe  b^y  of  veniee  or  place  laid  or  mentioned  in  the  body  of  the  declara- 
the  declaration,  tiou,  cxcept  ift  the  margin  of  the  first  count. 
mlr^s'Jjffi!      P^  Curiam.    Where  no  venw  is  laid  in  the  body  of  the 
cient.  declaration,  reference  must  be   made   to   the  venue  in  the 

margin,  and  that  is  sufficient.  {Barnes,  483.  3  Term  Rep. 
387.  Tidd'8  K.  B.  Pr.  375.  3  Wila.  339.  1  Ckitty's 
Plead,  279.)     The  plaintiff  is  entitled  to  judgment. 


[*82]  *Page  against  Woods,  Sheriff, 

In  an  action  IN  ciror,  from  the  Court  of  Common  Pleas  of  Washington 
*/,he1p^ff*J5?'°he  county.  The  plaintiff  brought  an  action  of  debt  against  the 
escape  of  a  defendant,  in  the  court  below,  for  the  escape  of  one  D.  Poto- 
cosiodVou  e"  ^^*>  who  was  takcu  in  execution,  at  the  suit  of  the  plaintiff. 
ecuiion,  the  The  declaration  stated,  that  the  plaintiff  recovered  against  X). 
SLciaratioa  ai'  -P-  "  ^^  ^hc  term  of  August,  in  the  year  1807,  in  the  Court  of 
le^d  a  judg-  Common  Pleas,  held  at  the  court-house,  in  the  town  of  Salem^ 
iTthe'courVof  ^"  ^'^®  county  of  Washington,  before  the  judges  and  assistant 
Common  Picas  justices  of  the  Same  court,"  &c. 

^Au^t^^^m  ^^  ^^^  ^"*1'  ^^^  plaintiff  produced  in  evidence  the  record 
held  at'  SjiUm,  of  a  judgment  against  Powers,  which  had  the  usual  caption  ; 
o"f H'L/iiWfoir  ^^^  ^^^  iotm  of  the  entry  of  the  judgment  was  as  follows: 
&c.  and  ill  the  "  And  uow,  ^t  this  day,  to  wit,  on  the  last  Tuesday  of  Au- 
jud'^cnt  pro!  ff^?^  '^^  ^^^  y«ar  of  our  Lord,  1807,  until  which  day,  &c.  at 
duced  at  the  which  day  before  the  judges  and  assistant  justices  aforesaid, 
ofloii^Tw'here  ^he  Said  C.  Page,  by  his  attorney,  &c.  and  the  said  D.  Poto- 
the  court  was  ers,  though  Solemnly  called,  came  not,  but  made  default,  &.c« 
mcniionSl  •  °  u  therefore  it  is  considered  by  the  said  court,  before  the  judges 
was  held  'that  and  assistant  justices  aforesaid,  that  the  said  C  Page  recov* 

tlie        variance  gy  "  &,C 

rial. (a)  The  defendant's  counsel  objected,  that  the  record  produced 

did  not  support  the  allegation  in  the  plaintiff's  declaration ; 
and  the  objection  being  allowed,  the  plaintiff  was  nonsuited. 

Skinner,  for  the  plaintiff  in  error,  contended  that  the  vari- 
ance was  immaterial,  and  cited  8  Johns,  Rep,  455.     I  Wits 
Rep.  155.     2  Saund,  101.     5  Johns,  Rep,  98. 

Crary,  contra,  insisted  that  the  averment  was  material ;  and 

(a)\\d  J       ^^^°  '^  '^  ^^^  ^^^  material,  that  having  been  made,  it  ought 
v.^  Cook,  ^  to  have  been  proved,  and  that  the  variance  was  therefore  fatal. 
Cau>en,m,     He  citcd  2  Wm.  BL  lOOl.    3  Bos,  fy  PuU,  456.     2  East. 
452. 

Per  Curiam,     The  variance  was  immaterial.     No  other 
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place  than  Salem  is  mentioned  in  the  record.    The  place  of     Albany. 
holding  the  court  is  fixed   by  public  statute,  and  it  must  be  January,  I812. 
known  to  have  been  at  Salem.     The  judgment  ought  to  be  ^^"^^^^^^^ 
reversed.  Judgment  of  reversal,  (a)  v. 

^    ^  HOGEBOOH. 

(a)  Vazt  Nsfiy  J.  was  absent,  from  indisposition. 


*Jackson,  ex  DEM.  Rexsselaer  AND  OTHERS,  ogainst        [*83  ] 

T,  H06EB003I« 

Same  against  J.  Hogeboom.  * 

E.  WILLIAMS,  for  the  plaintiff,  moved  for  a  rule  to  au-    ^  »?  v^'on 
thorize  the  lessor  of  the  plaintiff  to  make  a  survey  of  the  5,e  cSr^have 
(arms  of  the  defendants,  comprising  land  included  in  a  lease  »<>   po^*'    '<> 
firom  the  ancestors  of  the  lessors,  to  the  ancestor  of  the  de-  fe^^i  to*con^ 
fendants.     He  read  an  affidavit  of  one  of  the  lessors,  stating  «^n*  to  »  «"^ 
that  before  the  last  Circuit  Court,  in  Columbiay  he  applied  to  ^^/  '^t  ^hli 
the  defendants  for  permission  to  make  the  survey,  in  order  to  possession, 
ascertain  the  quantities  of  land  in  th^  possession  of  the  de- 
fendants, not  included  in  the  lease,  but  the  defendants  forbade 
ithe  survey,  and  refused  to  permit  the  lessor  or  a  surveyor  to 
enter  on  the  land ;  and  one  of  them  threatened  violence,  if 
any  attempt  should  be  made  to  enter ;  that  a  survey  was  made 
in  the  highway,  and  on  the  adjacent  land  ;  but  the  counsel  for 
the  lessors  were  of  opinion,  that  a  satisfactory  location  of  the 
land  comprised  in  the  lease  could  not  be  made,  without  going 
upon  the  land,  and  that  for  that  reason  the  plaintiff  did  not 
proceed  to  trial  at  the  last  circuit. 

Van  Buren,  contra,  read  an  affidavit  of  one  of  the  defend- 
ants, denying  the  charge  of  any  offer  of  violence,  and  stating 
that  he  did  not  procure  the  other  defendant  to  threaten  any 
violence ;  that  the  cause  was  noticed  for  tnal  at  the  last  cir- 
cuit in  Columbia;  and  not  being  brought  on  to  trial,  pursuant 
to  such  notice,  he  moved  for  judgment  as  in  case  of  nonsuit. 

Williams  opposed  the  motion  for  a  nonsuit,  on  the  ground 
stated  in  the  affidavit  read  in  support  of  the  motion  for  an  or- 
der for  a  survey. 

Per  Cunam.  We  have  no  power  to  compel  the  defendants 
to  consent  to  a  survey  of  their  farms.  The  motion  of  the 
plaintiff  must,  therefore  be  denied.  We  will  not,  however, 
compel  the  plaintiff  to  enter  into  the  usual  stipulation :  but,  in- 
asmuch as  it  does  not  appear,  but  that  the  notice  for  trial 
might  have  been  countermanded,  when  it  was  discovered  that 
the  survey  was  insufficient,  the  plaintiff  must  pay  the  costs  of 
the  last  circuit 
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:^«^^k.  *LANsiiro  against  Lyons. 

Brown  A  JUDGMENT  was  entered  up  in  this  cause,  in  December^ 

Sm?th.       1798,  by  virtue  of  a  warrant  of  attorney.     An  execution  was 

issued  on  which  nothing  was  done;  and  in  March,  1799,  the 

A-seire/aciai  defendant  paid  twenty-six  dollars  and  sixty-two  cents  to  the 

ed"*©* revive*  a  plaintiff,  leaving  the"  residue  unpaid.     In  October,  1811,  the 

judgment     of  plaintiff  sued  out  a  scire  facias  to  revive  the  judgment,  re- 

^ar*'suiidiMg!  tumahlo  the   17th  August  last,  which  was  duly  served,  and 

without  a  ore-  returned  scire  feet,  by  the  sheriff.     The  defendant  afterwards 

of*"fhe"'^udy-  admitted  there  was  a  balance  due  on  the  judgment  which  re- 

'"^"^•'fi  H  '"'  ™^>"®d  unsatisfied. 

'^^And  after  L  f^o^  Vechtcn,  foT  the  plaintiff,  now  moved  for  leave  to  file 
fcire7acw8WM  an  affidavit,  containing  the  facts  abdve  stated,  nunc  pro  tunc, 
li'rncd  sHre/e-  ^^  ^f  August  term  last,  Of  that  the  plaintiff  have  leave  to  issue 
CI.  without  such  an  alias  Jl.  fa,  on  the  judgment,  without  reviving  the  same  by 

affidavit,       Uie    ^'^^  r^^^l  «»       o  o 

court  refused  lo  SCirefOCXaS. 

allow  it  to  be  R,  M.  Livingston,  contra,  objected  that  the  judgment  be- 
ri^;"""^  bin  i"g  <>f  n^o''®  ^han  ten  years'  standing,  the  scire  facias  could 
quashed  the  not  issuc  with  au  affidavit  previously  filed,  that  the  judgment 
Mcire/aciat.  remained  unsatisfied,  and  that  the  proceedings  were,  therefore, 
irregular.     (Tidd's  K.  B.  Pr.  1007.) 

Per  Curiam.  The  scire  facias  must  be  quashed  for  irreg- 
ularity. But  the  plaintiflf  may,  on  paying  the  costs  and  filing 
the  CLffidavit  which  has  been  read,  take  out  a  new  scire  faciei, 
without  further  notice  to  the  court. 

(a)  Acc.  Bank  of  Jtnew-Verk  t.  Eden^  17  Joknt,  Rff.  105.    Where  the  Judgment  is  abOT* 
tventy  years'  standing,  the  court  have  a  discretion  to  grant  or  refuse  a  tartfadaa.    Id. 


Brown  against  Smith. 

BaU     have      ON  a  motion  for  an  exoneretur  of  the  bail,  in  this  case,  the 
di^^s   in  ^"fuil  ^"'y  question  was,  whether  Sunday  was  to  be  computed  as 
term,  arter  the  one  of  the  eight  days  within  which  the  bail  were  allowed  to 
r/"  %Z.  surrender 
them,     within      Foot,  foT  defendant. 

Sr  "•  .hel;      nodman,  contra. 

priiiripai  j  but  Per  Curiam.  The  bail  have  eight  entire  days  in  full  term, 
reckoned'*  ^  ono  ^^^^  rctum  of  proccss  agaiust  them,  within  which  to  surrender 
of  the    eijut  their  principal ;  but  Sunday  is  to  be  reckoned  as  one  of  the 

days,  (a)  cigh^  days. 

(a)  Vide  Wiggina  ▼.  FFtboa,  5  Cowoi,  490.     Warner  ▼.  Balden,  3  WendeU,  S251. 

END    OF   JANUARY   TERM. 
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Of  MAT     TERM,    1812,     IN     THE     THIRTY-SIXTH     YEAR   OF    OUB 


INDEPENDENCE. 


Tallmadge  and  others  against  Richmond,  Sher- 
iff, &c. 

THIS  was  an  action  of  debt.  The  declaration  contained  ^^^^^^^^^^l 
two  counts  ;  one  general,  lor  the  escape  of  one  Edward  sigumemofpri- 
Brockway^  a  prisoner  in  execution  at  the  suit  of  the  plaintiffs,  '^"^J^  ^h* *"„*  w 
from  the  custody  of  the  defendant,  sheriff  of  the  county  of  sheriff,  specifi- 
Cayuga;  and  the  other  special,  stating  the  execution,  &c.,  J'jJ*  *  «"'*»  H 
and  the  giving  bail  for  the  liberties  of  the  gaol,  and  the  escape  "  Taihiad^e, 
from  thence.  The  defendant  pleaded  nil  debet,  and  subjoin-  f?*''*^^^' J" 
ed  a  notice  that  he  would  prove  a  recaption  on  fresh  pursuit,  way?'  this  was 
before  action  brought,  also  a  voluntary  return,  before  action  heidsufficicniiy 
brought,  and  also  that  after  the  alleged  escape  of  Brockway,  giving'^*  the 
he  was  discharged  by  the  Court  of  Common  Pleas  of  Cayuga  namesofaii  Uw 
county,  pursuant  to  the  act  f 07'  the  relief  of  debtors,  with  re-  fa^"!  ftwaa^a 
sped  to  the  imprisonment  of  their  persons ;  and  that  the  Rumciem  notice 
plaintiffs,  knowing  of  the  escape,  appeared  by  their  attorneys,  riff  of"h!e  cxe- 
and  opposcci  the  discharge  of  Brockway.  «"'"'on   against 

The  execution  was  endorsed  for  2,640  dollars,  and  was  re-  °  ?viierc^'^'ihe 
turned  and  filed  on  the  26th  January,  1808,  by  T.  C,  Dewitt,  bond  taken  by 
the  former  sheriff  of  the  county.  L  hrsecuriiy 

♦The  plaintiff  offered  to  prove,  by  parol,  that  Brockway  [  *  86 1 

was  on  the  gaol  liberties  when  the  late  sheriff  went  out  of  on  granting  the 
office,  in  March,  1808,  and  remained  on  the  limits  at  the  time  liberties  of  the 
the  defendant  came  into  office,  and  was  in  his  custody,  in  ex-  fner  in  execu" 
ecution,  at  the  suit  of  the  plaintiffs.  This  evidence  was  ob-  iion»  stated  the 
jected  to,  but  admitted  by  the  judge.  Dewitt,  the  former  execution^,  for 
sheriff,  who  had  been  released  by  the  plaintiffs,  was  sworn  as  which  he  was  in 
a  witness,  and  testified  that  Brockway,  on  the  1st  January,  hefd^^conclIisIJ^ 
J808,  was  committed  to  prison  on  execution,  at  the  suit  of  the  ^  Jo  »*>«  ^^^^f 
plaintiffs;  and  that  since  the  defendant  succeeded  to  the  office  riff  in  an  action' 
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NEW-YORK,  of  sheriff,  which  was  in  the  autumn  of  1808,  he  admitted  that 

May,  1812.     Bfockway  wtxs  in  his  custody  on  the  same  execution,  at  the 

^I^^J^^^Tdce'  suit  of  the  plaintiffs ;  the  witness  had  seen  Brockway  on  the 

V.  liberties  of  the  gaol ;  and,  afterwards,  saw  him,  several  times, 

Richmond.    ^^^.^  ^^i^^  three  miles  without  the  liberties.     The  witness  did 

aAerwards,   a-  not  recollect  that  he  mentioned  to  the .  defendant,  the  names 

M  "^  e«"a^'  of  all  ♦h®  plaintiffs  in  the  execution,  but  spoke  of  it  as  an  exe- 

eouid  Dot   ai^  cution  in  fS^or  of  TaUmadge^  Smith  fy  Co,,  but  he  never  had 

ni^  *bi  **  inle  ^^Y  othcT  execution  against  Brockway,  at  the  suit  of  the 

mm,  or  that  he  plaintiffs,  or  either  of  them.     The  county  was  surrendered  to 

of  Ac^e  8um^  the  defendant  by  one  of  the  deputies  of  the  old  sheriff,  who 

before  the  et-  had  a  blank  assignment  from  him^  and  he  was  not  present  at 

capc.(«)  the.  time. 

The  indenture  produced  was  dated  the  3d  March,  1808, 
and  stated  that  Dewitt,  the  late  sheriff,  had  delivered  to  the 
defendant,  the  now  sheriff,  &c.,  the  bodies  of  the  several  per- 
sons therein  mentioned,  with  the  causes,  enumerating  them, 
among  which  was  one  entitled  "  Tallmadge,  Smith  fy  Co.  v. 
Edward  Brockway,*'  on  ca,  sa.  for  two  hundred  sixty  dollars 
and  forty  cents. 

A  bond,  dated  31st  March,  1809,  given  to  the  defendant,  as 
security  for  granting  the  liberties  of  .the  gaol  to  Brockway, 
was  produced,  in  which  was  mentioned  the  execution,  and  the 
sum  for  which  he  was  in  custody,  as  stated  by  the  plaintiffs, 
except  that  the  name  of  one  of  the  plaintiffs  was  omitted. 
The  defendant  had  previously  taken  a  bond  for  the  same  pur- 
pose, but  was  dissatisfied  with  the  security.  This  bond  he 
did  not  produce  at  the  trial,  though  notice  had  been  given  to 
him  by  the  plaintiffs,  for  that  purpose. 

The  defendant  offered  to  prove,  that  Brockway  was  in  his 
custody  when  the  suit  was  commenced,  and  that  if  he  had 
gone  beyond  the  liberties,  he  had  voluntarily  returned ;  but 
I  •  87  ]         the  evidence  *was  objected  to,  and  overruled  by  the  judge ; 
because  the  defendant  had  not  accompanied  his  plea  with  an 
affidavit,  that  the  escape  was  without  his  knowledge  or  con- 
sent ;  and  a  voluntary  return  before  suit  brought  would  not, 
in  this  case,  constitute  a  defence.     The  defendant's  counsel 
(a)  Where  a  was  about  to  addrcss  the  jury,  but  was  told  by  thfe  judge,  that 
Cad°been  in^ex^  there  Were  no  doubtful  facts  for  the  jury  to  decide ;  and  the 
ecuiionwas  dis-  couuscl  declined  summing  up.     The  judge  charged  the  jury, 
piaimfff,buia^  that  there  was  sufficient  evidence  that  Srocftu^ay  had  been 
terwards  gave  in  custody  of  the  defendant,  in  execution,  at  the  suit  of  the 
Hroitrto  a^new  plaintiffs,  for  the  amount  endorsed  on  the  execution  produced; 
sheriff,  it  was  and  that  the  plaintiffs  were  entitled  to  recover  the  sum  of 
Uon'c^irb;  2,677  dollars  and  24  cents,  being  the  amount  of  the  debt,  with 
maintained   a-  the  sheriff's  fccs  on  the  commitment :  and  the  jury  gave  a  ver- 
^Tr  a'lub!^  diet  for  the  plaintiffs  accordingly, 
oueni   cscnoe.       A  motiou  was  made  to  set  aside  the  verdict,  and  for  a  new 

Uyl*^i^}Venddl  *"^' "     ^'  For  the  admission  of  improper  testimony;   2.  For 
184.  the  misdirection  of  the  judge. 
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Richardsony  for  the  defendant    It  ought  to  have  been  new-york, 
shown  that  the  prisoner  had  come  legally  into  the  custody  of     ^^y*  ^®** 
the  defendant.     The  old  sheriff  must  deliver  over,  by  inden*   T^kLLMADM' 
ture,  to  the  new  sheriff,  all  the  prisoners,  with  their  respective  v. 

executions ;  otherwise,  it  is  an  escape  in  him,  and  the  new    ^'*'""'**'''*- 
sheriff  is  not  chargeable.     {fVestby  v.  Skinner y  Cro.  EUz. 
365.     3  Q>.  71.) 

The  form  of  the  writ  of  discharge  to  'the  old  sheriff,  given 
by  the.  statute,  expressly  recites  such  a  delivery  by  indenture ; 
(Sess.  24.  c.  28.  s.  1.  iJohns.  Rep.  137.  4 Johns. IlepA69 ;) 
and  it  is  the  uniform  practice  founded  on  the  rule  of  common 
law. 

No  indenture  or  delivery  of  the  prisoner  was  shown,  though 
the  plaintiffs  made  such  evidence  necessary,  by  averring  such 
a  delivery  in  their  declaration.  The  indenture  produced  does 
not  support  the  averment ;  for  the  title  of  the  cause,  and  the 
sum  for  which  the  defendant  was  in  execution,  are  different. 

The  jury,  not  the  judge,  are  to  determine  the  fact  of  the 
arrest,  and  of  the  delivery  over  of  the  prisoner  to  the  new 
sheriff. 

Again,  no  bond  for  the  Uberties  was  shown ;  for  the  bond 
produced  was  illegal  and  void.  It  was  for  more  than  double 
the  sum  in  the  execution,  including  poundage  and  all  other 
charges.  The  bond  should  be  in  the  very  cause,  and  existing 
at  the  time  of  the  escape.  • 

Cadj/y  contra.  An  assignment  by  indenture,  of  prisoners, 
by  *the  old  to  the  new  sheriff,  is  not  necessary.  (2  Bac.  Abr.  [  *  88  ] 
Escapcy  n.*242.  4  Bac.  Abr.  445.  n.  6  Mod.  183.  3  Com. 
Dig.  289.  (D.)  The  old  sheriff  may  deliver  the  prisoners  by 
parol ;  and  an  indenture  is  not  requisite,  unless  the  new  sher- 
iff requires  it. 

The  creditor  is  not  bound  to  know  that  there  is  an  assign- 
ment, or  whether  it  is  in  due  form  or  not. 

The  testimony  of  DetoUt,  the  former  sheriff,  was  corrobo- 
rated by  the  documents  produced,  and  thefe  was  no  question 
as  to  his  credit.  The  bond  was  produced  in  evidence  to  show 
that  the  defendant  considered  Brockway  a  prisoner  in  his  cus- 
tody, and  treated  him  as  such.  If  the  bond  was  for  than 
double  the  .amount  of  the  execution,  yet  the  defendant  cannot 
take  advantage  of  such  an  objection. 

The  name  of  TalVmadgSy  Smith  fy  Co.  was  sufficiently  de- 
scriptive of  the  plaintiffs;  and  the  bond  having  been  accepted 
by  the  defendant  in  that  form,  he  cannot  now  object  any  want 
of  certainty. 

Should  it  be  said  that  there  is  a  variance  between  the  alle- 
gation in  the  declaration,  as  to  the  delivery  over  to  the  new 
sheriff,  and  the  description  of  the  cause,  as  it  appears  in  the 
assignment,  it  may  be  answered  that  the  assignment  was  not 
offered  or  called  for  by*  the  plaintiffs ;  but  was  voluntarily  pro- 
duced by  the  defendant. 
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NEW-YORK, 
Mmj,  1812. 

Tallhadob 

T. 
RiCHVOJID. 


[•89] 


Rodman,  in  reply,  observed,  that  sheriffs  were  &Tored  in 
law,  and  were  not  to  be  made  liable,  unless  clearly  and  strictly 
responsible. 

It  is  a  general  principle,  that  prisoners  may  be  received  on 
vietOy  by  parol ;  but  it  must  be  in  the  gaol,  and  on  mew  by  the 
new  sheriff.  (DaUon's  Sheriff',  14  to  20,  and  paeeim.)  There 
must  be  an  assignment,  if  he  require  it.  If  a  prisoner  within 
the  walls  of  the  gaol  is  not  included  in  the  assignment,  it  is  an 
escape.  A  mistaken  or  false  name  or  title  of  the  suit  amounts 
to  an  escape. 

Again,  there  is  an  interval  of  seven  days  between  the  time 
of  delivery  over,  alleged  in  the  declaration,  and  the  day  of 
assignment  or  delivery,  as  proved  at  the  trial,  and  during  that 
interval  there  was  an  escape. 

The  new  sheriff  takes  the  prisoners  by  parol,  at  his  peril. 
But  an  indenture  was  required  in  this  case,  and  the  names  of 
the  plaintiffs  ought  to  have  been  correctly  stated,  otherwise  it 
could  not  be  known  in  what  suit  the  prisoner  was  in  custody. 

The  jury  ought  to  have  been  allowed  to  decide  on  the  ex- 
istence of  the  bond,  as  a  substantive  fact ;  and  on  the  credit 
of  DewUt,  the  old  sheriff,  the  principal  witness  for  the  plain- 
tiffs. 

*Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  This  is  a 
motion  for  a  new  trial,  for  the  admission  of  improper  testimo- 
ny, and  for  misdirection  ^of  the  judge. 

That  Brockway  escaped  after  the  defendant  -took  charge 
of  the  county  and  of  the  prisoner,  was  proved  by  several  wit- 
nesses. The  only  question  that  can  arise  upon  the*  case,  is, 
shall  the  defendant  be  chargeable  for  that  escape  ?  Whether 
he  had  given  the  liberties  of  the  gaol  to  Brockway,  with  or 
without  taking  security,  was  not  a  material  fact ;  for  in  no 
respect,  or  in  any  view,  is  the  defendant  entitled  to  avail  him- 
self of  a  return  or  recaption  before  suit  brought,  since  he  has 
not  accompanied  his  plea  with  the  affidavit  required  by  the 
statute,  that  the  esoaps  was  without  his  privity  or  knowledge. 
{Laws,  vol.  1.  p.  213.  $e99,  24.  c.  28.  s.  22.^  (a)  The  single 
point  18,  was  Brockway,  when  he  escapea,  the  defendant's 
prisoner  at  the  suit  of  the  plaintiffs.  He  had  been  assigned  over 
oy  the  former  sheriff,  by  indenture,  and  the  suit  of  the  present 
plaintiffs  was  specified  under  the  title  of  TaUmadge,  Smith  fy 
Co.  V.  Edward  Brockway.  This  title  of  the  cause  was  well 
enough,  as  it  necessarily  imported  that  the  names  of  the  plain- 
tiffs to  the  ca,  sa.  were  not  given  at  large,  and  it  does  not  ap- 
pear that  the  defendant  made  any  objection.  It  was  notice 
that  Brockway  was  in  execution  in  a  suit  in  which  such  a 
firm  were  plaintifis,  and  it  answered  the  purpose  intended  by 
the  rule  of  law.  All  that  the  books  say  is,  that  the  old  sheriff, 
when  he  delivers  over  the  prisoner,  must  give  notice  of  all  the 


(«)  9  Jl.  8.  497.  Me.  64. 
wmg9, 10  JSvAm.  i^p.  307. 
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executions  against  him.    The  rule  does  not  require  that  this  new-york, 
notice  should  contain  the  accuracy  and  precision  requisite  in     ***J^'  *^^** 
special  pleading.     It  must  be  construed  according  to  the  tTlliiado*' 
reason  of  the  thing.     If  the  indenture  had  said  that  Brockway  ▼• 

was  a  prisoner  on  an  execution  issued  at  the  suit  of  Benjamin  ^^"•*** 
TaUniadge  and  otherB,  it  would  have  been  sufficient.  It  let 
the  new  sheriff  know  the  fact  of  such  an  execution  on  which 
he  was  to  hold  the  prisoner.  If  every  particulcur  was  to  be  re- 
quired, then  the  test  and  return  of  the  execution,  the  sum 
endorsed,  and  the  interest  that  was  to  be  collected,  and  the 
attorney  who  issued  it,  ought  all  to  be  mentioned.  To  require 
sach  a  nicety  in  these  cases,  would  be  productive  of  great 
pAblic  inconvenience.  In  Westby'a  Ca$e,  (3  Cb.  71.  b.  Cro. 
EUz,  365.  Moore,  688,)  the  old  sheriff,  in  assigning  over  a 
prisoner,  against  whom  he  had  two  executions,  omitted  to 
mention  one  of  them,  and  the  prisoner  having  escaped,  the  • 
court  held  that  the  old,  and  not  the  new  sheriff^  was  responsi- 
ble for  the  escape,  as  to  *the  omitted  execution.  ^But  in  that  [*90] 
case  it  was  agreed  at  the  bar,  and,  according  to  the  report  of 
the  case  in  Moore,  the  judges  also  agreed,  that  if  the  old  sher- 
iff had  given  notice,  by  word,  of  the  omitted  execution,  it 
would  have  been  sufficient  to  have  charged  the  new  sheriff, 
notwithstanding  the  omission  in  the  indenture.  DaUon  (p. 
16)  lays  down  the  same  rule.  So  liberally  did  the  judges,  at 
that  day,  construe  the  rule,  that  the  new  sheriff  must  have 
notice  of  the  executions  ;  and  it  is  to  be  observed,  that  this  is 
not  a  statute  provision,  but  an  equitable  rule  of  practice,  for 
the  security  of  the  sheriff.  The  statute,  by  the  writ  of  dis- 
charge, only  requires,  in  general,  that  the  old  sheriff  shall,  by 
indenture,  deliver  over  the  county,  together  toith  the  rolUt 
mtmorandwns,  fyc. 

The  title  of  the  cause  mentioned  in  the  indenture  was  suffi- 
cient to  have  enabled  the  sheriff  to  take  a  bond  for  the  liber- 
ties. The  statute  prescribing  the  bond  does  not  require  the 
title  of  the  cause  to  be  precisely  mentioned.  It  says  nothing 
about  it ;  the  title  of  the  cause  need  not  form  any  substantive  - 

pert  of  the  penalty  or  of  the  condition  of  the  obligation,  and 
if  mentioned  in  the  recital  to  the  condition,  it  is  mentioned 
only  as  inducement,  and  any  words  which  would  make  the 
title  of  the  cause  certain,  by  reference,  would  be  sufficient 
It  is  a  settled  rule  that  even  a  mistake  in  a  recital  to  a  bond 
does  not  vitiate,  for  it  is  no  direct  affirmation,  and  is  not  an 
essential  part.  (St.  John  v.  Diggs,  Hob.  130.  Co.  Litt 
362.  b.    3  Ch.  Cos.  101.) 

But  it  is  said  that  the  true  sum  for  which  the  prisoner  was 
held  was  not  mentioned,  and  that  a  much  smaller  sum  was 
specified.  In  examining  the  original  indenture,  produced 
upon  the  argument,  it  was  very  equivocal  and  uncertain,  whe* 
ther  the  sum  really  intended,  was  two  hundred  and  sixty 
dollars  and  forty  cents,  or  two  thousand  six  hundred  and  forty 
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NKW^YORK,  dollars.  Whatever  doubt  there  might  be  upon  this  point,  there 
May,  1812.     |g  conclusive  evidence  that  the  defendant  was  afterwards  in* 

^Talimadqx   formed  of  the  true  sum,  as  the  bond  taken  by  him  on  the  3l8t 

V.  March,  18Q9,  for  the  liberties  for  Brocktoay,  mentioned  the 

BicHMoifp.    ^^^  g^^  j-^j,  which  he  wH3  holden  at  the  suit  of  the  plaintifTa. 

That  bond  was  produced  at;  the  trial,  by  the  defendant  him- 
self, and  it  concludes  him,  as  to  the  fact  of  notice  at  that  time 
of  the  true  sum.  That  bond  also  specified  the  names  of  all 
the  plaintiffs  to  the  exeeutioui  eJicept  one,  so  that  the  defend- 
ant muQt  have  excepted  BroekujcHy  in  execution  under  the 
indenture,  at  the  suit  of  the.  plaintiffs,  and  have  made  subse- 
quent inquiries  as  to  the  names  of  the  house  of  Tallmadgej 
f  *  91  ]  Smith  -Sf  Co.  *If  the  recital  to  this  bond  omitted  one  of  tbdr 
names,  still  that  would  not  have  impaired  its  security  for  the 
purpose  it  was  taken ;.  for  a  recital  in  a  bond  of  a  particular 
«  fact,  estops  the  obligor  from  denying  that  fact.  (WiUes^s 
Rep.  9.  12.)  But  this  point  is  now  immaterial  in  this  suit, 
and  the  onlj^ajnswer  to  this  fiu^t  of  notice  of  the  true  sum  is, 
that  the  escape  was  prior  to  the  date  of  this  bond.  But  this 
answer  is  not  sufficient,  for  considering  the  uncertainty  whe- 
ther the  true  sum  was  really  mistaken  in  the  indenture,  the 
defendant  ought  to  have  shown  the  time  when  further  infor- 
mation was  given  to  him  than  what  appeared  in  the  indenture. 
The  presumption  is,  that  the  defendant  knew  the  true  sum 
before  the  date  of  the  bond  of  the  31st  of  March,  1609,  for 
he  had  before  taken  another  bond  for  the  liberties,  with  othet 
securities,  and  that  bond  he  refused  to  show  upon  the  trial 
The  inference  is,  then,'  irresistible,  that  thai  bond  would  have 
disclosed  the  fact  of  the  true  sum  being  known  to  the  defend- 
ant before  the  escape. 

This  whole  defence,  of  a  want  of  notice  of  the  true  sum  ibr 
which  Brocktoay  was  charged  in  execution,  was  pr(d)ably  a 
thought  which  suddenly  arose  at  the  trial,  and  I  think  it  ex- 
tremely ill  supported. 

The  question  on  the  credibility  of  the  testimony  of  DewUt, 
the  late  sheriff,  does  not  appear  even  to  have  been  raised  at 
the  trial,  nor  was  his  testimony  essential,  as  every  requisite 
&ct  was  proved  without  it.  His  character  was  not  attacked, 
nor  was  there  any  just  cause  for  impeaching  his  testimony  on 
any  essential  point.  If  the  jury  had  found  a  verdict  for  the 
defendant  upon  this'  case,  the  court  would  have  been  obliged 
to  have  set  it  aside  as  against  law,  and  why  should  we  grant 
a  new  trial .  when  we  see  from  the  case,  that  the  plainti^ 
would  again  be  entitled  to  a  verdict  ?  There  is  no  suggestion 
that  any  further  evidence  is  behind  to  alter  the  state  of  the 
case.  The  suggestion  of  the  judge  at  the  close  of  the  trial 
was  no  more  than  what  is  usual  and  proper,  when  the  case 
presents  no  material  fiicts  involved  in  doubt,  and  when  the 
conclusion  of  law  upon  those  facts  appears  clear  to  the  judges 
It  was  only  a  suggestion  to  save  time,  and  one  which  still  UA 
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U  open  to  the  judgment  and  election  of  the  counsel^  to  address  NEW-yorh 
the  jury.  May,  isil  ' 

For  these  reasons,  the  court  are  of  opinion  that  the  motion  """^I^i^^jT^ 
fi>r  a  new  trial  must  be  denied.  ▼. 

Sfenceb,  J.  dissented.  Will«o». 

Rule  refused. 


*Jacksoi9^,  ex  denu  B antar  and  others,  against  [^92] 

WlLLSON  AXD  OTHERS. 

THIS  was  an  action  of  ejectment.  The  material  facts  in  a  patent  wu 
the  case  are  as  follows :  fTBi'^^-  h  -Ju 

At  the  trial,  before  Mr.  Justice  Van  Nese,  the  lessors  of  duded  *^  «i«o 
the  plaintiff  gave  in  evidence  letters  patent,  dated  July,  1761,  {*"*  grimed 
to  Isaac  Sawyer,  Jonathan  WeUs,  and  fifty-nine  other  per-  d{ted  in'^Td'k 
sons,  commonly  called  the  Fittstown  patent ;  a  release,  dated  *°*^  ****  second 
7  th  September,  1761,  from  Joseph  WeUs  and  forty-six  others,  Sie^m.iSdihc 
patentees,  of  their  undivided  right  to  Isaac  Sawyer,  Ootds-  P'opnetors  of 
hrov)  Banyar,  and  four  other  persons,  under  whom  the  lessors  tent/^bo  fad 
claim  the  premises  in  question  ;  a  deed  of  partition  dated  the  m^epurchasef 
26th  May,  1763,  between  the  last^mentioned  six  persons,  made  a  paiii^ 
whereby  they  made  partition  of  the  lands  contained  in  the  {j**,j°^**lf  ^f 
boundaries  of  the  Pittstown  patent,  pursuant  to  a  map  there^  second^ewept* 
unto  annexed,  excepting  lots  No.  fifty-three,  and  No.  fifty-  »np  two  lou, 
four,  the  premises  in  question,  which  were  laid  down  on  the  duded^^v^thfn 
map,  but  not  drawn  for  or  divided,  by  such  partition.  the  bomidarieii 

The  deed  of  partition,  after  reciting,  that  by  several  grants,  ^nt.  "*  ^*' 
the  parties  thereto  had  obtained  title,  as  tenants  in  common,  ^^  ^  action 
to  the  PUtstown  patent,  and  their  agreement  to  make  partition  |he  ^"^  piiSnt^fl' 
of  the  whole  of  the  said  tract,  called  PUtstown,  and  after  claimed  the  two 
specifying  the  division  by  ballot,  and  the  lots  drawn  by  the  pafcnt  of"i76i* 
several  parties,  proceeded  with  the  several  releases  to  the  and  the  defend- 
respective  parties,  of  all  lands  so  laid  out  and  divided  into  lots,  ^{^  ^mS^A. 
parts  and  parcels  of  lots,  on  the  map  annexed,  and  drawn  to  ^ho  claimed 
their  respective  shares.  It  appeared  also,  by  the  same  parti-  ^f  ^  p'^t^^! 
tion  deed,  that  the  boundaries  of  the  Pil^^^ou'n  patent  includ-  (««•>  named  in 
ed,  as  well  as  other  lands,  all  or  most  of  the  lands  granted  by  il'^^held 
letters  patent,  dated  the  19th  May,  (1737,)  10  Geo.  II.  to  D.  that  the  recitai 
A.  Schuyler  and  others,  commonly  called  the  Synhanesset  ^icn^  ^hSog 
patent,  which  included,  according  to  the  map,  lots  No.  fifty-  of  a  parUcniar 
three,  and  fifty-four,  the  premises  in  question.  SfiiincdfMtofJ 

The  plaintiff  then  deduced,  by  proof,  a  regular  title  to  his  ped  the'  plain- 
lessors,  to  eight-ninth  parts  of  the  patent  of  Pittstown,  };^^X  ^t^^ 

It  was  also  proved,  by  a  surveyor,  that  the  defendants  were  tence  of  luch 
in  possession  of  lots  No.  fifty-three,  and  fifty-four,  and  that  {jJit'  thJ^meie 
they  were  within  the  bounds  o(  Pittstown.  fact  that  ^.  vat 

*Betigamin  Smith,  a  witness  for  the  defendants,  testified  [  ''^  93  ] 
that  his  father,  in  1773,  took  possession  of  lot  No.  fifty-four,  »  patentee  in 
claiming  title  under  Robert  and  John  Leake ;  and  John  1761,^*^^11^^  ^ 
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ITEW-YORK,  Griffith$  was,  at  the  same  time,  in  possession  of  lot  No.  fiftj 

May,  18W.     three.     The  father  of  the  witness  continued  in  possesion  of 

^""j^,^'  No.  fifty-four,  three  years,  and  cleared  about  twenty  acres. 

▼•  Various  persons,  in  succession,  had  the  possession,  afterwards, 

WiLLsov.     ^Yio  claiiTJed  to  hold  as  owners.     The  witness  did  not  know 

fufficient      to  under  whom  the  Leakes  claimed,  but  he  understood  that  their 

tSr  ihe*\iS  title  and  that  of  the  Fittstoum  patent  were  the  same.     The 

lots  under  that  defendants  had  not  been  in  possession  twenty  years. 

omUsioa  to  du      Another  witness  testified,  that  about  forty  years  ago,  his 

vide    the  two  father  had  possession  of  lot  No.  fifty-three,  under  Isaac  Saw^ 

dJn'c^**"?  *the  y^y  and  held  it  about  two  years ;  that  John  Griffith,  after- 

•eoso    of   the  wards,  had  possession,  and  claimed  the  land  as  his  own.     The 

Sic^^ii^^n"  1^*^  witness  understood  that  the  lands  were  in  PMstmon. 

ftent,  that  they      The  defendants  gave  in  evidence  a  quit-claim  deed,  dated 

Smo'Tou^u^  December  1,  1795,  from  Nathaniel  Purdy  to  Ebenezer  WU- 

.der  \u\a)         9an,  One  of  the  defendants,  for  an  undivided  moiety  of  lot  No. 

fifty-three,  and  lot  No.  thirty-five,  which  were  stated  to  have 
been  forfeited,  by  the  attainder  of  Robert  Leake;  and  a  quit- 
claim deed  from  Levinus  Lansing,  one  of  the  lessors,  to 
Ebenezer  fVilson,  dated  December  2,  1795,  for  the  west  half 
of  lot  No.  fifty-four,  also  stated  to  have  been  forfeited  by  the 
attainder  of  Robert  Leake,  which  deeds  contained  a  proviso 
against  any  warranty  of  title.  The  defendants  also  gave  in 
evidence  a  deed  from  Martha  Norton  to  £.  fVilson,  dated 
10th  Decen^ber,  1797,  for  the  undivided  half  part  of  lots  No. 
fifty-three,  and  fifty-four,  with  covenants  of  warranty  as  to  the 
title. 

Another  witness  testified,  that  in  1780,  one  Dunham  took 
possession  of  lot  No.  fifty-four,  under  Robert  and  John  Leake^ 
and  that  the  possession  was  in  other  persons,  successively, 
until  the  defendants  took  possession  of  the  west  half,  in  1794, 
and  of  the  cast  half  in  1796  ;  that  about  fifteen  years  ago, 
rent  was  demanded  by  the  heirs  of  Leake,  That  E.  tVilson, 
one  of  the  defendants,  bought  lot  No.  fifty-three,  in  the  year 
1791,  of  one  Purdy,  who  purchased  it  of  the  widow  of  Isaac 
Sawyer ;  rents  were  collected  by  R,  B.  Norton,  as  heir  of 
John  Leake  from  Dunham,  who  had  paid  rent  to  Leake  in 
his  life-time. 

Thomas  Sampson  testified  that  the  Leakes  claimed  under 
Pittstown,  and  under  M^eUs,  one  of  the  original  patentees'. 
One  of  the  heirs  of  John  Leake,  since  the  late  war,  re-entered 
[  •  94  ]  on  lot  *No.  fifty-four,  for  rent.  Both  lots  fifty-three,  and  fifty- 
four,  had  been  possessed  by  tenants  of  the  Leakes  for  above 
twenty-four  years. 

The  judge  declared  his  opinion  to  the  jury,  that  both  parties 

claimed  under  the  Pittstown  patent,  that  the  defendants  had 

r«)Vide  at  to  S^^^^  ^^  evidence  no  paper  title  adverse  to  the  Pittstown 

•citais.  Jack'  proprietors,  until  the  deed  from  Lansing  to  E>    fVilson,  in 

lOT  9  Cowm'  *^9^I  ^^^^  ^h®  Leakes  appeared   without  any  regular  title, 

K.'  '  claiming  under  the  Pittstown  patent,  and  that  the  subsequent 
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settlers  had  claimed  under  the  Leakes ;  that  if  the  Leakes  new-york, 
had   title,  it  appeared  to  have  been  derived  from   fVellSy  one     ^^*^»  ^®^*- 
of  the  original  proprietors ;  and  that  as  the  lots  in  question  '^'^jl^il^^ 
had  not  been  divided,  the  Leakes,  and  those  deriving  title     „„\\ 
under  them,  could  only  be  tenants  in  common,  with  the  other 
proprietors;  that  their  possession  could  not  operate  against 
the  lessors  of  the  plaintiff;  and  that  the  plaintiff  was  entitled 
to  recover  on  the  rights  of  his  several  lessors,  excepting  that 
of  Lansing,  which  was  barred  by  his  deed.     The  jury  ac- 
cordingly found  a  verdict  for  the  plaintiff. 

A  bill  of  exceptions  was  tendered  to  the  opinion  of  the 
judge,  who  sealed  the  same,  pursuant  to  the  statute. 

Bliss  and  Foot,  for  the  defendants,  contended,  1.  that  the 
lessors,  by  their  own  showing,  were  not  entitled  to  recover. 
They  proved  no  title  in  themselves.  Their  map  shows  that 
lots  No.  fifty-three,  and  fifty-four,  lie  within  the  Synhanesset 
patent.  Their  patent  and  partition  both  recognise  the  title 
under  that  patent,  as  valid  ;  and  the  lessors  could  only  derive 
title,  therefore,  under  Schuyler  and  others.  Though  the 
Pittstown  patent  covers  lots  fifty-three,  and  fifty-four,  yet  as 
it  recognises  the  validity  of  the  prior  patent  to  Schuyler  and 
others,  it  could  give  no  title  to  the  lessors  to  lands  lying  within 
the  other  patent.  It  was  necessary  for  the  lessors  to  show 
that  the  premises  in  question  were  within  the  lots  which  they 
had  purchased  of  Schuyler.  As  they  have  undertaken  to 
enumerate  the  lots  purchased  of  Schuyler,  it  is  an  admission 
that  they  claimed  no  more  ;  and  their  own  witness  showed 
that  the  premises  l&y  within  lot  No.  two,  which  was  not  pur- 
chased of  the  proprietors  of  Pittstown. 

2.  The  right  of  the  lessors  to  recover,  was  barred  by  an  un- 
disturbed possession  of  the  defendants,  and  those  under  whom 
they  claim,  adverse  to  the  lessors,  for  near  thirty  years.  This 
is  established  by  the  testimony  given  at  the  trial. 

If  the  lots  originally  belonged  to  the  patentees  of  Pt^^^foton, 
in  common,  the  conduct  of  the  persons  in  possession,  for  so 
long  *a  time,  amounted  to  an  ouster  of  the  other  proprietors,  [  *  95  | 
and  severed  the  tenancy  in  common, as  to  the  lots  in  question; 
and  the  possession  has  been  adverse  to  the  lessors  for  more 
than  twenty  years  past.  If  one  tenant  in  common  ousts  his 
companion  of  the  possession,  the  other  may  maintain  eject- 
ment against  him ;  (Litt.  s.  322.  Com.  Dig.  Estate,  (K.  8  ;) 
and  confession  of  lease,  entry,  and  ouster  in  ejectment  is  suffi- 
cient, without  proving  an  actual  ouster.  {Burr.  1895.  Cowp. 
5n.  1  Ikist,  56S.)  A  possession  for  twenty-six  years,  by  a 
tenant  in  common,  has  been  held  sufficient  evidence  to  be  left 
to  a  jury  to  presuipe  an  ouster  or  adverse  possession.  (JPair- 
cktim  v.  Shackleton,  5.  Burr.  2604.) 

Mitchell  and  Van  VectUen,  contra,  insisted  that  to  render 
an  adverse  possession  sufficient  to  toll  the  entry  of  the  plain- 
tiflsy  it  should  be  taken  under  a  claim  or  color  of  title,  be  hos- 
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NEW-YORK,  tile  to  that  of  the  lessors  of  the  phiintiff,  and  have  been  cou 
Hay,  1812.     tinued  uninterruptedly  from   its  commencement.    (I  Johns. 

^^^^^i^^]^  Itep.  156.  158.)     Here  the  defendants  claim  under  the  same 
V.  title.  (2  Johns.  Rep.  234.     4  JoAim.  it^.  390.) 

WiLLaon.  There  is  no  evidence  of  the  Synhanesset  patent,  except  the 
recital  in  the  Pittatown  patent.  But  such  a  recital  is  not  con- 
clusive. Whatever  may  have  been  the  ancient  notion  on  the 
subject,  the  received  opinion  at  the  present  day,  is,  that  reci- 
tal is  secondary  evidence,  and  admissible  only  when  the 
recited  deed  is  shown  to  be  lost,  or  some  other  reason  given 
for  not  producing  the  regular  and  best  evidence  of  it.  {Peahens 
Evidence,  113,  114.  c.  2,  s.  4.  Ford  v.  Grey,  6  Mod.  45. 
See  also  3  Ch.  Cos.  101.  Co.  Litt.  352.  b.  Hard.  120. 
Vaughan,  71.  2  Lev.  108.  2  RoU.  Abr.  678.  2  Vent.  171. 
Jenk.  255.) 

Where  two  claim  by  the  same  title,  an  adverse  possession 
will  not  be  presumed,  so  as  to  toll  the  entry  of  the  other. 
{WoodlfaU,  Tenancy  444.)  And  where  a  person  enters  under 
another,  and  transfers  the  possession,  his  grantee  is  always 
presumed  to  hold  under  the  same  title.  (1  Caines^  Rep.  401. 
4  Johns.  Rep.  212.) 

Per  Curiam.  The  ground  on  which  the  defendants  rest  is, 
that  the  lessors  of  the  plaintiff,  by  their  own  showing,  in  the 
recitals  to  the  partition  deed  of  1763,  admit  an  elder  patent, 
covering  the  premises,  and  that  although  the  recitals  show  a 
purchase  of  a  part  of  this  patent,  there  is  no  purchase  of  the 
premises  stated.  There  is,  then,  a  title  existing  out  of  the 
lessors,  as  they  are  estopped  by  the  recital  from  denying  the 
existence  of  such  a  prior  patent.  The  recital  is  here  of  a  par* 
ticular  feet  directly  affirmed.  (Shelley  v.  IVright,  Willes^s 
Rep.  9.)  But  the  title  under  which  the  defendant's  claim  ap- 
pears to  have  been  derived  from  the  Leakes,  and  they  to  have 
claimed  under  JVellSy  who  was  one  of  tlie  Pittstown  proprie- 
tors.    The  source  of  title  set  up  by  both  parties  would  seem, 

[  •  96  ]  at  first  view,  to  be  the  Pittstoum  patent.  But  *the  mere  fact 
that  Wells  was  a  Pittstown  patentee,  is  not  sufficient  to  prove 
that  he  held  the  premises  under  that  patent,  when,  by  the 
plaintiff's  own  showing,  the  premises  were  covered  by  an 
older  patent,  and  under  which  purchases  had  been  made  by 
the  Pittstown  proprietors.  The  omission  to  draw  for  and  di- 
vide lots  fifty-three  and  fifly-four  is,  of  itself,  evidence  of  the 
sense  of  the  proprietors  that  the  premises  were  not  cisdmed  by 
that  patent.  It  ought  to  appear,  clearly  and  positively,  that 
Wells  claimed  the  premises  under  the  Pittstown  patent,  and 
transmitted  such  claims  to  the  Leakes,  before  we  can  conclude 
that  the  Leakes  possessed  under  that  title,  and  as  tenants  in 
common  with  the  other  Pittstown  proprietors.  It  is  a  more 
reasonable  presumption,  because  it  is  in  harmony  with  the 
rights  and  the  facts  disclosed  by  the  partition  deed,  that  Wells 
had  purchased  in  the  title  under  the  Synhanesset  patent,  and 
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held  under  that  title,  and  if  so,  the  lessors  of  the  plaintiff  were  new-tork^ 

not  entitled  to  recover.  v^JS^^J^iL/ 

A  new  trial  ought,  therefore,  to:  be  awarded,  with  costs  to      dektoh 
abide  the  event  of  the  suit.  ,      v. 

LiTXVfiSTOH 


DSHTOK   AJfB   OTHERS   OgOinst  LlVINOaTOK,   LATE 

Sheriff,  &c, 

THIS  was  an  action  of  assumpsit.    Besides  the  usual  money    «An  action  oi 
counts,  the  declaration  contained  two  special  counts ;  1.    That  aiSJJJ*^  ,^2 
the  defendant,  on  the  20th  June,  ISll,  being  indebted  to  the  r^  for  the  a- 

K lain  tiffs  in  1,000  dollars,  for  so  much  money  by  the  defendant  Ji?e°of  **goid! 
efore  that  time  collected  and  received  on  a  writ  o{  venditioni  by  bim,  under 
exponas^  issued  out  of  this  court  and  directed  to  and  received  t^^^*^^^^ 
by,  the  defendant,  as  sheriff  of  the  county  of  Cclurnbiay  at  the  the  oarcbaser 
suit  of  the  plaintiffs,  against  the  goods,  &c.  of  one  Samael  Ed-  *^  ^re  ^ 
monds,  &c.  for  six  hundred  and  thirty-one  dollars  and  twelve  Hvered,  refuses 
cents,  ''lamages  and  costs,  &c»  and  being  so '  indebted,  the  de-  ^^^^  P7  ^°' 
fendant,  in  consideration  thereof,  &c.  undertook,  &c.  2.  Where-  Where  a  she- 
as the  defendant,  late  sheriff,  &c.  by  virtue  of  another  venditioni  ^^f  'has  "icvlS 
exponas,  to  him  directed,  commanding  him  to  levy  the  sum  of  on  the  goods 
six  hundred  and  thirty-one  dollais  and  twelve  cents^  of  the  soods  ^J^'^J  tle*^* 
and  chattels  o{ Samuel  Edmonds,  fyc,  the  defendant,  then  being  ue  'of  the  debt 
sheriff,  &c.  by  virtue  of  the  said  venditioni  exponas,  the  said  ?'  damages  in 

tiie    execuliou 

goods  and  chattels  *^of  the.said  Samuel  Edmonds,  found  in  his  whether  he  is 
bailiwick,  sold  at  public  auction  or  vendue ;  and  that  divers  ^^^^  ^^  ^ 
goods  and  chattels  of  the  said  Edmonds,  so  exposed  for  sale,  or  not,  dubUa- 
were  purchased  by  W.  A.  he  being  the  highest  bidder  for  the  '"i/*|^g  ^^^^ 
same,  for  a  large  sum  of  money,  to  wit,  a  sum  which,  together  ^  ^  g^-. 

with  the  moneys  before  collected  on  the  venditioni  exponas,  by  .  '^  -' 
the  defendant,  were  sufficient  to  pay  and  satisfy  the  money  godds"  seized 
directed  to  be  levied  by  the  said  venditioni  exponas,  together  and  sold,  with- 
with  the  fees  of  the  defendant,  as  sheriff,  and  were  delivered  to  ^^  mracyj"! 
the  said  W,  A.  to  his  satisfaction ;  yet  the  defendant  has  not  is  answerable 
paid  to  the  plaintiffs  the  sum  of  money  so  directed  to  be  levied,  ^^'^^^f^,^' 
&c.  or  any  part  thereof,  althotigh,  &c.  or  shares  in  a 

The  defendant  pleaded  nofi  assumpsit,  with  notice.  ^gmere'^SJS 

The  cause  was  tried  at  tlie  Columbia  circuit,  before  Mr.  m   in  action, 

Jii«tir«P  Yfiffiji  cannot  be  seis- 

JUSllce   laieS.  ed  and  sold  un. 

An  exemplification  of  the  judgment  at  the  suit  of  the  plain-  der  an  ezecu 
tiffs  against  Edmonds,  and  a  test,  fieri  facias  was  produced,  ^'^°*(^) 
on  which  the  defendant  had  endorsed  a  return,  as  follows ; 
*'  By  virtue  of  the  within  writ  of  test,  fi.  fa.  I  have  taken  goods 

(«)  Vide  Jtrvutnmg'  t.  Oarm),  6  Cmpm,  465.     Tnonseni  r.  OUn^  5  Wenidl,  ft07.    And  a 
pnTiena  demand  ia  not  naceasary.    Dn^rt  ▼.  G!r«M,  I  WmnUUi  634. 

[h)  Vide  I>«ty  v.  TVnur,  8  Johns,  Rep,  90. 

it)  A  mere  ckast  tn  actum  cannot  be  taken  in  execution.  Bogert  t.  Ptrry^  17  Johns,  Rep. 
.  h^fdiB  ▼.  Ivrd^  1  Cpwm,  940.  But  money,  l»nk  n<«M,  and  evety  thiag  un^Ms,  except 
AaocM  in  action  and  artieies  exempt  by  statute,  may  be  levied  on.  ffandii  v.  Dohhm.  a  Johns* 
Rsf,Sao.    M»Uusv,Jitiuastsr,U»^.    Vide  TVnur  v.  JlmdlO,  1  ChMcA,  U7. 
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NEW-  YORK,  and  chattels  of  the  within-named  Samuel  EdmondSy  to  the 
,^^ll^j!l^  value  of  the  damages  within-mentioned,  which  goods  and 
DcRTon      chattels  remain  in  my  hands  unsold,  for  want  of  buyers,"  (&c. 

The  venditioni  exponas  under  which  the  sale  was  made  was 
also  produced.  The  plaintiffs  also  proved  that  the  amount  of 
the  sales  was  sufficient  to  satisfy  their  execution,  and  that  the 
sale  was  for  immediate  payment. 

The  defendant  proved,  that  among  the  goods  and  chattels  sold 
was  a  sloop  which  sold  for  two  hundred  and  seventy-five  dollars, 
a  share  in  the  Bank  of  Columbia,  which  sold  for  fifly  dollars,  and 
three  shares  in  the  Hudson  library,  which  sold  for  nine  dollars  : 
that  at  the  time  of  the  sale  the  sloop  was  at  Poughkeepsie,  and 
Ashley,  the  purchaser,  afterwards  refused  to  pay  for  her,  on  the 
ground  that  the  defendant  had  not  delivered  to  him  the  posses- 
sion of  the  sloop  ;  and  she  was  afterwards  sold  on  another  ex- 
ecution against  Edmonds,  by  the  sheriff  of  Du^cAe^^  county, 
which  execution  issued  subsequent  to  the  levy  under  the  execu- 
tion of  the  plaintiffs.  The  defendant  contended  that  the  shares 
were  not  liable  to  be  sold  on  execution,  and  that  the  defendant 
was  not  liable  f6r  them,  Ashley  having  refused  to  pay  for  them. 

The  plaintiffs  proved,  that  when  the  levy  was  made  on  the 

sloop,  she  lay  at  Hudson,  in  the  county  of  Columbia,  and  Ash- 

ley  gave  a  receipt  for  her  to  the  sheriff,  who  at  the  time  of  the 

[  *  98  ]         sale,  ^stated  that  she  was  receipted  by  a  responsible  person ; 

and  she  was  struck  off  to  Ashley,  as  the  highest  bidder. 

The  judge  charged  the  jury,  that  the  plaintiffs  were  not  entitled 
to  recover  for  the  shares,  as  they  were  not  the  subject  of  sale,  nor 
for  the  amount  at  which  the  sloop  sold,  as  it  did  not  appear  that 
the  defendant  had  ever  received  the  money ;  and  that  the  jury 
must  find  for  the  plaintiffs  the  balance,  after  deducting  those 
items.  The  jury  accordingly  found  li  verdict  for  the  plaintiffs, 
for  ninety-five  dollars.  Van  Buren  and  Foot,  for  the  plain- 
tiffs, contended  that  the  sheriff  was  answerable  for  the  value 
of  the  goods  as  returned,  after  he  had  seized  them.  They 
cited  2  Saund.  643.     Clerk  v.  Withers,  2  Ld.  Raym.  1072. 

E.  Williams,  contra,  insisted  that  the  sheriff  never  having  re- 
ceived the  money  from  Ashley,  this  action  could  not  be  maintain- 
ed, for  no  implied  contract  existed.  The  proper  remedy  is  an 
action  on  the  case,  sounding  in  tort,  for  a  breach  or  neglect  of 
duty.  That  no  action  lies  for  a  partial  satisfoction  of  an  execu- 
tion.   The  proper  course  is,  to  rule  the  sheriff  to  return  the  writ 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  It  is  not  a 
question,  upon  the  present  motion,  whether  the  last  count  stated 
in  the  case  was  properly  joined  with  the  other  counts.  The  first 
special  count  stated,  is  upon  an  implied  assumpsit  to  pay  the  a- 
mount  of  moneys  collected  and  received  upon  the  writ  of  fyendi- 
tioni  exponas,  and  the  point  is,  how  far  the  evidence  supports 
the  count. 

There  is  no  doubt  but  that  a  sheriff  is  responsible  in  assump* 
sit,  upon  the  facts  stated  in  that  count  (  W.  Jones,  430.  12o6. 
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206.)     It  might  be  a  question  whether,  after  the  sale,  the  new-york, 
sheriff  was  not  concluded  by  the  value  of  the  goods,  as  stated     ^'^^y*  i^^^* 
in  his  return  to  the  fi.  fa.  for  he  returned  that  he  had  taken  "^"^^^1^^^^^ 
goods  and  chattels  to  the  value  of  the  damages  in  the  execu-  v. 

tion.  The  general  rule  is,  that  an  officer  cannot  be  admitted  ^*^'^®"o*- 
to  contradict  his  own  return.  In  Cterk  v.  Withers,  (2  Ld. 
Raym.  1072.  6  Mod.  290.)  HoUj  Ch.  J.  said,  that  the 
sheriff  was  bound  by  the  value  returned,  and  that  he  was  bound 
to  see  that  the  goods  sold  for  that  value ;  and  he  gives  this 
reason  for  his  opinion,  that  when  the  sheriff  levies  on  goods  to 
the  value  of  the  debt,  the  defendant  is  discharged,  ^whatever  [  *  99  ] 
may  become  of  the  goods,  and  he  may  plead  such  a  levy  in 
bar  to  an  action  of  debt  or  ad.  fa.  on  the  judgment.  This 
point,  however,  does  not  appear  to  have  been  judicially  settled ; 
and  in  the  ancient  case  of  Sly  v.  Finch,  {Cro.  Jac.  514,)  the 
judges  seem  to  have  entertained  a  different  opinion ;  for 
ilaughton,  J.  said,  that  the  sheriff  was  not  estopped  by  the 
return  value,  and  that  he  might  sell  the  goods  for  more  or  less, 
and  that  it  would  not  be  reasonable  to  hold  him  to  the  esti- 
mated value.  Dodderidge,  J.  and  Montague,  Ch.  J.  rather 
acquiesced  in  this  principle,  and  only  held,  if  the  property 
should  in  the  mean  time  perish,  after  the  levy  and  before  a 
sale,  the  sheriff  should  be  held  to  his  value,  as  it  would  be  im- 
possible then  to  reduce  the  value  to  certainty.  In  the  present 
case  the  counsel  for  the  plaintiffs  do  not  appear  to  have  con- 
tended, at  the  trial,  for  the  value  of  the  goods  as  returned  to 
thefi.fa.  but  to  have  equitably  referred  the  case  to  the  fiictof.  • 
the  amount  of  the  sales.  If  the  sheriff  conducts  himself 
throughout  the  business  with  diligence  and  fideUty,  this  is  cer- 
tainly the  more  just  rule,  and  the  judgment  ought  not  to  be 
considered  as  any  further  satisfied,  as  against  the  original  de- 
fendant, than  the  amount  of  the  proceeds  of  such  sale ,  for  it 
may  often  happen  that  the  property  seized  and  returned  as  of 
the  value  of  the  debt,  may  be  found  not  to  belong  to  the  de- 
fendant, or  may  be  found  to  be  of  much  less  value,  by  the  fall 
of  the  market  between  the  levy  and  the  sale,  or  by  means  of 
some  concealed  defect  or  infirmity.  We  shall,  therefore,  waive 
the  further  consideration  of  this  point,  and  proceed  as  the 
plaintiffs  did  at  the  trial,  to  consider  the  actual  sum  for  which 
the  sheriff  ought  to  account  upon  the  sale,  as  made  and  proved. 
1.  He  is  answerable  for  the  amount  of  the  sale  of  the  sloop, 
and  his  excuse  for  not  returning  the  money  is  insufficient. 
Instead  of  retaining  the  sloop  in  his  possession  between  the 
levy  and  the  sale,  he  delivered  her  to  Ashley,  the  purchaser ; 
and  as  he  afterwards  sold  her  to  him,  and  has  lost  the  posses- 
sion, he  is  answerable  for  the  money  she  sold  for.  There  is 
no  other  remedy  for  the  plaintiffs.  They  cannot  call  upon  the 
original  defendant  for  the  amount  of  this  sloop,  for  he  would 
plead  this  seizure  by  the  sheriff  in  bar ;  and  if  the  sheriff,  by 
such  means  as  tlie  delivery  and  subsequent  sale  of  the  chattel, 
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^M^"^?S*^'  ^'^f^^"*  ^^  money,  could  avoid  answering  for  the  amount, 
N^^J^^^^^-p^^  there  would  be  no  certainty  and  safety  to  the  creditor,  by  the 
Jackson      process  of  execution. 

Smith.  ^-  ^"^  ^^®  '^^'^'^  ^^^  library  shares  were  levied  on  by  mistake, 

r  *  100  1       *^^^  these  were  mere  choaes  in  action,  and  not  the  subject  of  a 

levy  and  sale  by  ft.  fa.  any  more  than  bonds  and  notes ;  and 

such  things  cannot  be  taken  in  execution.    {Francis  v.  Ncufhy 

7  Geo.  II.  K.  B.  cited  in  Com.  Dig.  tit.  Execuiiony  c.  4.  (a) 

As,  therefore,  the  charge  of  the  judge  was  incorrect  in  ruling 
that  the  defendant  was  not  answerable  for  the  amount  of  the 
sale  of  the  sloop,  there  must  be  a  new  trial,  with  costs  to  abide 
the  event  Rule  granted 

(«)  1  Cm.  temp.  Btriw.  53,  S.  C.   Q  Barmard^  K.  B.  S95,  S,  C. 


jACKSOiTy  ex  dem.  Newcomb,  Supervisor,  &c.  against 

Smith  axd  others. 

Where  a  pa-  THIS  was  an  action  of  ejectment  for  lands  in  Plaiisburgh. 
^^d'lBmn^  A  patent  dated  26lh  October,  1784,  was  granted  by  the 
ted,reserviDf  a  people  to  Z.  Piatt,  foT  31,360  acrcs  of  land,  in  which  there 
of'^'acres'" for  ^^  *  reservation  of  nine  hundred  and  sixty  acres ;  four  hun- 
pubiic  uses,  it  dred  acres  for  the  use  of  the  gospel,  and  four  hundred  an4 

pateJi^*^  hts  ^^^^y  ^^^^^  f^'  ^^^  "s®  ^^  schools. 

the   ri|;fat    to      Piatt  caused  the  outlines  of  the  patent  to  be  surveyed  ;  and 

part  oV  ^he-  ^  ™^P  thereof  to  be  made,  designating  all  the  lots,  including 
tract  the  land  two  lots  for  the  usc  of  the  gospel,  and  three  for  the  use  of 
bctocaid.*^*^^  schools,  and  directed  a  survey  of  the  whole  tract  to  be  made, 
Wberaasur-  according  to  such  map.  During  the  survey,  he  resided  at 
made  by  the^<S-  -P^'^^^ryA,  ond  the.  surveyors  reported  to  him  weekly ;  and 
rection  and  iin-  if  any  of  the  Hnes  were  found  to  be  incorrect,  they  were  order- 
vaUon  *  of ^Thc  ®^  ^^  correct  them  according  to  the  map,  which  was  done. 
mniee.  it  was  The  defendants,  deriving  title  under  Z,  Piatt,  claimed  the 
could  not  fit  P^'^'^^s^s  in  question,  as  part  of  lot  No.  sixty-six,  have  exer- 
terwards,  espe-  ciscd  acts  of  ownership,  by  cutting  timber,  and  were  in  pos- 
uile  *1ir  ^26  ^^®®^^^  of  the  land,  but  had  made  no  improvements, 
veare,  vary  the      Part  of  the  land  reserved  for  the  use  of  the  gospel  was  de- 

mnsf  b«'  dcc^-  ^^'''^^j  ^^  ^^^  fi^^^  book  of  the  survey,  as  the  gfe&e  lot,  and  its 

ed   as  having  metes  and  bounds  were  given.    The  courses  and  lines  of  the  lot, 

aateoted  to  the  ag  given  in  the^SaM  bo^,  are  all  remaining.     The  premises  in 

made^a)      ^  question,  as  described  in  the  fiMi  book,  were  included  in  the 

glebe  lot,  and  in  lot  No.  sixty-six,  but  as  they  are  designated 

on  the  original  map,  the  premises  are  within  lot  No.  sixty-six, 

but  are  not  included  in  the  lot  designated  as  the  glebe  land. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

of  the  court,  on  a  case  containing  the  fiicts  above  stated. 

[  *  101  ]  *JVoodworth  and  Skinner,  for  the  plaintiff.    The  grantors, 

(a)  Vide  Jackson  v.  JtTCall.  10  Johru.  Rep.  S77.    Jackson  ▼.  Hogeboom,  11  Johu 
Mtp.  169.    Jaekstm  v.  TaUmaigt,  4  CMwn,  460. 
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the  people,  cwr  the  supervlsora^  as  their  represeatatives,  have  a  new.york, 
right  to  elect  in  what  part  the  eight  hundred  and  sixty  acres  J^^^^' 
reserved  are  to  be  located.  v^*-^ 

The  party  who  has. the  benefit  of  election,  has  the  right  of 
election.  {LeOm  30.  268.)  This  rule  prevails  a»  to  grants  be- 
tween private  persons,  and  the  doctrine  is  stronger  as  applica- 
ble tO'  a  case  like  the  present,  in  which  the  people  are  the 
grantors.  If  this  doctrine  is  correct,  there  is  an  end  to  the 
controversy^  for  we  elect  the  very  land  in  dispute.  There  can 
be  no  objection  as  to  the  time  when  the  election  is  made,  as 
the  land  remains  in  a  wild  and  uncultivated  state.  By  bring'- 
ing  this  suit,  the  lessor  of  the  plaintiff  has  made  the  election. 

But  admitting  that  the  patentee  had  the  right  of  election, 
the  plaintiff  must  recover.  Z,  Piatt  made  a  map  for  the  di- 
rection of  the  surveyors,  on  which  he  marked  the  glebe  lot. 
If  the  surveyors  have  made  a  mistake,  we  must  now  take  ac- 
cording to  their  survey.  When  the  patentee  made  his  deletion 
he  was  bound  to  designate  the  land  with  so  much  accuracy 
and  precision,  as  to  enable  the  other  party  to  know  what  land 
he  was  to  take.  The  field  book,  or  actual  survey,  though  it 
differs  from  the  original  map,  must  be  conclusive.  It  was  the  . 
duty  of  Piatt y  if  there  was  a  mistake,  to  correct  it  immediately. 
After  an  acquiescence  of  twenty-six  years  in  the  survey,  at 
which  he  was  present,  he  must  be  bound  by  it.  (3  Johns.  Rep. 
269.  387.) 

Russel^  contra.  The  party  who  is  to  do  the  first  act,  has 
the  right  of  election.  (Co.  LUt.  145,  a.  Com.  Dig.  Election^ 
A.  I.  2  Term  Rep.  439.)  Then  who  was  to  do  the  first  act? 
Not  the  grantors.  The  patentee  was  to  consummate  the 
grant,  by  taking  possession  of  the  land  granted.  If  the  rule 
contended  for  by  the  plaintiff  is  correct,  the  patentee  never 
could  take  possession  until  the  state  had  made  an  election  as 
to  the  location  of  the  land  reserved.  He  could  not  compel 
the  state  to  elect,  and  if  he  should  take  possession  before  the 
state  had  made  its  election,  he  would  be  liable  to  be  dispos- 
sessed, in  case  it  should  el^t  the  very  land  in  his  possession, 
and  that  after  it  had  been  improved  for  years. 

If  the  state  had  the  election,  it  is  concluded  by  electing  to 
take  the  glebe  loty  as  laid  down  on  the  map,  for  the  action  is 
for  the  premises  as  part  of  that  lot.  Again,  if  the  state  had 
the  right  of  election,  it  is  gone  by  lapse  of  time,  not  having 
been  exercised  for  twenty-six  years. 

If  the  patentee  had  the  right  to  elect,  we  contend  that  he 
exercised  *that  right  when  he  made  the  map,  and  designated       [  *  102 1 
the  glebe  lot  thereon.    An  election  may  be  determined  by 
words  or  acts. 

If  the  survey  was  erroneous,  Piatt  was  not  concluded  from 
showing  it  to  be  incorrect.  (5  Johns.  Rep.  507.) 

Per  Curiam.  Assuming  what  the  defendants  contend  for, 
that  Ihe'eketion  gf  the  location  of  the  gospel  lot  belonged  to 
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NEW -YORK,  Z.  Plait,  the  patentee,  there  is  sufficient  evidence  of  his  lo- 
*l2L'  lfi**>  eating  it,  as  actually  run  out  by  the  surveyor,  and  designated 
by  marks  and  monuments.  His  first  location  on  the  map  was 
corrected  and  controlled  by  his  subsequent  assent  to  the  lot  as 
run  out.  He  could  not  have  been  ignorant  of  the  location  by 
the  surveyor.  He  resided  at  PUUtdmrgh,  near  the  premises, 
and  the  surveyors  reported  to  him  weekly,  and  he  corrected 
what  he  deemed  incorrectly  run.  The  N.  E.  corner  of  the 
gospel  lot,  by  the  field  book,  began  at  a  beach  tree,  on  the 
river  SaranaCy  and  about  seven  chains  E.  of  where  Vanden- 
burgh  had  his  saw-mill.  This  was  a  place  of  notoriety,  and 
it  could  not  have  passed  without  observation. 
The  plaintiff  is  accordingly  entitled  to  recover. 


Jackson,  ex  denu  Jadwin,  against  Joy. 

Hieecker'amnp      THIS  was  an  action  of  ejectment  for  land,  in  ScaghUcoke^ 
jltenU^dTin  being  part  of  lot  No.  forty,  in  the  Hosick  patent. 
1754,  is  not  con-.      The  cause  was  tried  at  the  Rensselaer  circuit,  in  September ^ 
ft^diffcrs'^from  1809,  before  Mr.  Justice  Van  Ness.    The  following  are  the 
tbe  actual  ntr-  material  facts  in  the  case. 

^dc{yi^      Bkecker's  map  of  partition,  and  field  book  of  the  survey  of 

The  question  the  Hosick  patent,  made  in  1754,  were  produced  at  the  trial. 

J^^ss^n^'oS^hl  The  plaintiff  proved   title   to   lot  No.  forty,  in  that  patent 

lo  be  left  to  Qie  Evert  Van  Alen,  a  witness,  surveyed  lot  No.  forty-one,  under 

ju5gi,"hav[n|  which  the  defendant  claimed  title  to  the  premises.     By  this 

directed  the  iu-  line,  the  premises  in  question  were  included  in  lot  No.  forty, 

Set**  new  trial  ^^^  there  were  no  marked  trees  along  the  disputed  tract.     He 

was'    granted,  ruu  the  line  within  a  rod  of  the  river,  near  the  bend,  and  found 

^'^  a  marked  tree  at  the  brow  of  the  hill.     The  course  of  the  east 

line  corresponded  with  Bleecker'a  map  and  field  book.     The 

distance  mentioned  in  Bleecker^s  field  book,  is  two  hundred 

and  ten  chains  from  the  place  where  he  began  to  run  his  line, 

and  on  the  map  it  is  two  hundred  and  thirteen  chains.     That 

[  ♦  103  ]  between  the  actual  survey  of  *the  witness,  and  that  of  Bleech' 

t  J"of  **^dverec  ^»  there  was  a  difference  of  three  chains,  at  the  bend  of  the 

poMcssionisfor  rivcr.     And  the  witness  stated  that  Bleccker*a  traverse  of  the 

the  jury;  but  rivcr,  if  he  made  any,  was  incorrect,  but  he  believed  that 

the  trial  of  such    -w^,       ,  •,•''  ^      .  /»!• 

possessionoften  BUecker  ucver  made  any  actual  survey  of  the  river. 
t?ow!^*of  ^1^  Another  witness  testified,  that  he  traced  the  line  of  lot  No. 
which  the  court  forty-ouc,  in  1775,  or  1776,  with  Jadwin,  and  found  marked 
and***in^8ucii^'^®*  all  along  the  line,  to  VanAlen's  termination  of  it,  at 
case  the  judge  the  river.  One  Chase  and  others,  were  in  possession  of  the 
should   submit  premises.     One  of  them,  Hanson,  said  he  purchased  of  JaA^ 

Ibe  question  of   *^  .  j     t   •        j  ^i  •  {_•  *^  •      j     -.^    j  •. 

fact  to  the  jury  totfi,  and  Claimed  the  premises  as  his  own,  and  admitted  it  was 

tioM  M  \olL  ^^^^"^^  '^^  ^^-  ^^""^y*     ^^^  claimants  against  Jadwin  alleged 

law.   ciapp  V.  that  the  line  stopped  at  the  bend  of  the  river. 

BromagkMi,  9      Another  witness  testified,  that  Hanson  owned  the  land  ad- 

Cowtn,  630.        Q  -  ' 
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joining  the  premises  in  question,  and  that  his  father,  in  1782,  new-york, 
hired  the  land  of  Hanson;  that  Jadwin  collected  the  rent  for  ^  m^i'sw. 
Hanson ;  and  that  about  fifteen  years  ago,  Jadwin  had  a  sur- 
vey made  and  claimed  the  premises  in  dispute.  Chase  and 
one  Jacobs,  who  were  in  possession,  agreed,  about  the  year 
1790,  with  Jadwin,  that  if  he  would  show  a  title  to  the  land, 
Chase  would  give  him  another  lot  in  exchange  for  it.  Jadwin 
exhibited  his  title  to  one  Freleigh,  who  decided  that  Jadwin 
had  no  title.  They  afterwards  agreed  to  submit  the  question 
to  C.  Sands,  but  whether  it  was  done,  did  not  appear.  The 
premises  have  been  improved  above  thirty  years,  and  the  oc- 
cupants claimed  to  hold  under  lot  No.  forty-one.  Several 
other  witnesses  testified  as  to  the  line  and  marked  trees,  &c. 

The  judge  charged  the  jury,  that  the  map  made  by  BUeckir 
was  not  conclusive,  but  the  line  between  lots  No.  forty  and 
forty-one,  as  run  by  Van  Alen,  was  proved  to  be  the  true  line, 
and  corresponding  with  the  actual  survey  and  field  book  made 
by  Bleecker.  That  the  defendant  must  rest  entirely  on  his 
adverse  possession,  which  he  had  not  proved,  and  that  they 
ought  to  find  a  verdict  for  the  plaintifif.  Tije  jury  found  a 
verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Foot,  for  the  defendant. 

Van  Vechten,  contra. 

*Per  Curiam.  The  premises  lie  in  lot  No.  forty,  which  be-  [  •  104  | 
longs  to  the  lessor  of  the  plaintiflf.  The  defendant,  who  claims 
unde/  title  to  lot  No.  forty-one,  contends,  that  the  line  run  by 
Bleecker,ns  the  division  line  between  those  lots,  terminated  at 
the  pine  tree.  But  the  line  must  be  continued  to  the  river, 
and  the  testimony  fully  establishes  a  continuation  of  a  line  of 
marked  trees.  Bleecker* s  map  has  never  been  considered  as 
conclusive,  in  opposition  to  the  true  lines,  founded  upon  his 
actual  survey.  In  all  the  cases,  hitherto  before  the  court,  re- 
specting the  Hosick  patent,  the  map  and  the  survey  of  Bleecker 
were  assumed  to  agree,  and  it  was  Bleecker* s  survey  that  the 
courts  have  so  repeatedly  sanctioned.  (2  Caiiies^s  Rep,  177. 
2  John's  Rep,  297.  6  Johns,  Rep,  496.  506.)  On  the  part 
of  the  defendant,  there  is,  however,  a  strong  case  of  adverse 
possession  made  out.  This  possession  has  been  continued  for 
nearly  forty  years,  and  would  be  conclusive,  unless  the  agree-- 
ment  said  to  have  been  made  in  the  year  1790,  between  Jiid" 
win,  ChcLse  and  Jacobs,  should  be  deemed  suflScient  to  take 
the  case  out  of  the  statute  of  Umitations.  By  that  agreement, 
the  possession  was  to  be  delivered  to  Jadwin,  if  he  would 
maintain  a  title,  and  Jadwin  submitted  his  title  to  one  Fre^ 
leigh,  who  decided  against  its  vaUdity.  It  was  afterwards 
agreed  to  be  submitted  to  C.  Sands,  but  this  agreement  was 
never  carried  into  eiTect.  The  decision  by  Freleigh  was 
nineteen  years  before  the  trial ;  and  it  is  reasonable  to  presume 
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NEW-YORK,  that  Jiidwin^  at  that  time,  had  abandoned  his  title.  Thiar 
Mv»J8hi.  question  of  adverse  possession,  ought  at  least,  to  have  been 
Jajcksou      submitted  to  the  jury. 

y*   '  A  new  trial  must  be  granted  with  costs  to  abide  the  event 

^''■*-       of  the  suit. 


Jackson,  ex  dem.  Hall  and  others,  against  Burb. 

i4.by^hi8iasi  THIS  was  an  action  of  ejectment,  brought  to  recover  the 
meDtf°directed  One-eighth  part  of  a  farm  in  Canaan,  in  the  county  of  Cotum- 
bin  executors  to  fti^,.    The  cause  was  tried,  in  December.  1811,  before  Mr. 

pay  his  debts,    r      ^-         xr  * 
and  to  pay  22  JuStlCC   XflteS. 

[  ^  105  ]  *A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

pounds  to  his  of  the  court,  ou  the  following  case. 

^vi  ^ejade^  Gideon  Burr,  fether  of  the  defendant,  and  grandiather  of 
to  his  several  the  Icssors  of  the  plaintiff,  died  seised  of  the  farm  in  question, 
nwfe'^^Md  o^  *"  1*791,  leaving  scven  children,  and  one  granddaughter,  his 
dere</  his  ex-  hcirs  at  law.  EUzabcthy  one  of  the  children,  married  Pef^€^ 
^T^Z^A^l  ^*^  -^«'^  and  both  died,  leaving  the  lessors,  their  heirs  at  law. 
sonai  estate  ap.  The  defendant  gave  in  evidence  the  last  will  and  testament 
SiT^'ou^t'^of  of  Gideon  Burr,  dated  the  11th  February,  1784.  The  tes- 
ihe  sums  be-  tator  directed  his  executors  to  discharge  his  debts  out  of  his 
Koun^ed '  ?o  i'^^crcst  and  estate ;  and  what  remained  he  devised  as  follows  : 
mors  than  the  "  I  givc  to  my  bcloved  wife  one-third,''  &c.,  and  I  also  order 
tate^iho  surplus  ^X  cxccutors  to  pay  her  twenty- two  pounds,  as  a  recompense 
to  bo  divided  for  a  certain  piece  of  land,  which  I  sold  in  the  state  of  Conr- 
nte^"in**pro-  **^cKcu/,  which  belonged  to  her.  **  I  also  givc  to  my'  son 
portion  $  and  if  Gidcon  Burr,  two  hundred  twenty-seven  pounds,  deducting 
lesf"a**d*educ-  twenty-scvcn  pounds,  before  given  him."  And  after  giving 
tion'  was  to  be  legacies,  in  like  manner,  to  his  other  children,  he  directs,  as 
H"™'-.!."  ''^*^  follows :  "  And  furthermore,  because  it  is  uncertain  what  my 

proportion;  pro-  ,  ,  i  t         t 

vided  that  his  estate  may  be  worth,  at  my  decease,  1  order  my  executors  to 
ncrai  Thar  m  ^PP^*'^^  ^^^  ^^  morc  men  to  appraise  my  real  and  personal 
should  be  first  cstatc,  and  take  an  inventory  thereof;  and  if,  upon  the  esti* 
5**f "  j1?  .**•?  mate  of  my  estate,  it  shall  appear  that  there  is  more  than  to  the 

declared  that  it  i»      i        •      i  •      ^  in  •  i 

was  "tobeun-  amouut  o!  What  IS  here  given  to  the  fore-mentioned  persons 
eaS^^of  'the  ^^^  hcirs,  they  shall  each  receive  of  the  surplus,  in  proportion 
heirs  and  le^a-  to  what  is  herein  given  them ;  and  if  it  shall  not  amount  to 
tees     named,  what  IS  herein  ffiven,  each  of  the  hcirs  aforesaid  shall  receive 

were  to  receive  ,  .        -  ^  .•  i  •  •  .1     .  11 

their  several  less,  in  the  Same  proportion  to  this  proviso ;  that  my  debts 
estaie**?n  Unds  ^"^^  fuucral  charges  be  first  taken  out  and  paid.  And  further- 
and  goods  and  morc,  it  is  to  be  Understood,  that  each  heir  and  others  afore- 
chaiteb,  whi^h  gajj^  ^q  jq  receive  their  several  sums  out  of  my  estate,  in  lands, 
decease.''  And  goods  and  chattels,  which  is  left  at  my  decease :  And  lastly,  1 
be    ap^inted  ordain  my  sons  Gideon  Burr  and  Ozias  Burr,  to  be  execu- 

two  of  his  sons  4.         j?  ^ 
and     legatees,  tOrS,      <fcC. 

his  executors.         y^n  Buren,  for  the  plaintiff,  contended,  that  the  real  estate 
thai  there  was  was  not  devised  by  the  will,  either  in  express  terms,  or  bv  im- 
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plication.     (6  Term.  Rep.  671.     11  East.  220.    2  Vem.  513.  newyork, 

Lovelass,  153.    8  Johns.  Rep.  145.)     That  if  the  executors  jJ^Jl;^!^ 

had  a  power  to  sell,  it  had  never  been  executed,  and  the  estate  Knicxer- 

descended  and  remained  in  the  heirs  at  law.  backer 

E.  Williams,  contra,  insisted  that  the  executors  took  both  Killuorx. 
the  real  and  personal  estate  by  the  will,  as  a  devisee  in  fee, 

charged  *with  the  payment  of  the  legacies.     (1  Term  Rep,  [  •  106  ] 

414.  Eq.  Cas.  Abr.  197,  198.     SBurr.  1662.     6  Johns,  Rep.  no  devise  of  the 

190)     And  that,  at  any  rate,  the  executors  were  entitled  to  [he^^'elcecuiort 

the  possession  of  the  land,  under  the  will.  at  most,  had  a 

Per  Curiam,     There  is  no  devise  of  the  real  estate  to  the  p.®'^"  /**  *®IJ 

■    1*       1  mi  •  1  .  1*11  1  •  ***®  lands ;  and 

defendant.     There  is  nothmg  which  denotes  such  an  intent,  ir so,  tho estate, 
The  defendant  had  his  snecinc  legacy  in  money,  with  the  rest  j?   ^^^    *"*^^" 

-    ,  I  .1  1  XT     •  !•     •     ®  •  I      »  /«  I  I         1     •         lime,  and  until 

of  the  children.     He  is  not  distinguished  from  the  other  heirs,  ii  was  sold,  de- 
in  any  other  respect  than  that  he  is  made  executor.     The  most  J^trs  af  law  la) 
that  could  be  deduced  from  the  will  is,  that  the  executors  had 
power  to  sell  the  land,  and  if  that  were  so,  the  land  in  the 
mean  time,  and  until  the  sale,  would  descend  to  the  heirs  at 
law.     There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  A  direction  in  a  will,  to  executors  to  sell  lands,  to  paj  legacies  and  distribute  the 
residtte,  does  not  break  the  descent  to  the  heir  at  law  though  he  ^e  expressly  disinherited. 
To  cut  off  the  heir  at  law  tlie  estate  must  be  devised  expressly,  or  by  implication,  to  some 
other  person.  Jackson  v.  Schuuberf  7  Coioen,  1B7.  S.  C.  in  error,  2  wertdell.  13,  where 
tbe  judgment  was  reversed,  but  on  a  distinct  ground.  Vide  Jackson  v.  Potter f  4  Wend.  G72. 


KXICKERBACKER  OgainSt  KiLLMORE* 

THIS  was  an  action  of  covenant.  The  declaration  stated,  ^  ^Ja^'\ 
that  by  a  deed  made  between  the  defendant  and  the  plaintiff,  an(P"assl«ied 
dated  25th  April,  1807,  the  defendant  bargained,  sold,  assign-  **»«  leasc^wW 
ed,  transferred  and  set  over  to  the  plaintiff,  his  executors,  &c.,  R'^io""have°aud 
all  the  parcels  of  land  and  premises  contained  and  described  (<>  hold  the 
in  a  certain  lease  or  articles  of  agreement,  made  between  Rob-  p^^  a '  mannei^ 
ert  Livingston,  of  the  one  part,  and  J.  Killmore,  of  the  other  lo  »•!  intem*. 
part,  dated  the  1st  of  May,  1790;  to  have  and  to  hold  the  08""*^.^;^^^; 
same  to  the  plaintiff,  during  the  lives  mentioned  in  the  said  <'o"i«>  ^C>  »b(1  « 
lease,  subject  to  the  rents  and  covenants  in  the  said  lease  con-  *^?^'»  and 
tained,  &c.,  and  that  the  defendant  in  and  by  his  said  deed,  covenanted  that 
did  covenant  and  agree  with  the  plaintiff,  that  he,  the  defend-  ^l^  ^  j^f^i 
ant,  had  good  and  lawful  right  to  bargain  and  transfer  the  said  right  to  bar- 
premises,  and  that  the  same  were  then  free  and  clear  from  all  }^,'°ihe  prero- 
arrears  of  rent,  or  other  encumbrances  whatsoever,  &c.  The  »»c.s  as  is  above 
plaintiff  averred  that  the  premises  were  not,  at  the  time  of  ex-  JbaT^Jie  sa'me 
ecuting  the  said  deed,  free  and  clear  from  all  arrearages  of  were  iVee  from, 
rent,  and  other  encumbrances  whatsoever ;  but  that  the  same  *f  reni*"Sri 
were  encumbered  with  a  good  and  lawful  title  of  John  lAv-  other  encum 
ingston,  in  and  to  the  premises,  which  lawful  right  and  title  ^'S^^M^fter 
accrued  to  him,  at  and  before  the  bargain  and  sale  from  the  wards  cvicteo, 
defendant  to  the  plaintiff,  *and  having  such  lawful  right  and      [  *  107  ] 
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NEW- YORK,  title,  the  said  John  Livingston  entered  on  the  premises,  and 
May,  1812.     ejected  the  plaintifT  from  his  possession. 

^"srmwART^  '^^^  defendant  craved  oyer  of  the  lease,  and  the  deed  of  the 
V.  defendant,  which  were  set  forth,  and  then  demurred  to  th« 

'^"°="-     declaration  of  the  plaintiff. 

\yy  a  title  para-      The  deed  as  sct  forth,  stated  "  that  the  said  /.  Killmore,  the 

oTSic  landlord!  withiu-mentioned  lessee,  for  and  in  consideration,  &c.,  bar- 
it  was  held)  gained,  &C-,  to  have  and  to  hold,"  &c.,  '^in  as  ample  aman- 

nalu  WM  quail-  ^*^^»  '^  ^^  intcnts  and  purposes,  as  1  might  or  could  hold  or 
fled  and  Hmiicd  enjojf  the  same,*^  subject,  nevertheless,  to  the  rents  and  cove- 
ihe^^'defeDdam  "ants,  (fee,  "and  further  that  I  do  covenant  with  the  said  P. 
himself,  and  did  K.  that  I  have  good  and  lawful  right,  to  bargain  and  transfer 
T\vln^y  of  ^^^  8^*^  premises,  as  is  above-written;'  fyc,  "and  that  the 
the  landlord's  same  are  clear  of  all  arrearages  of  rent,  or  other  encumbran- 
^^'*-  ces,"  &c. 

Van  Buren,  in  support  of  the  demurrer,  contended,  that 
the  covenant  of  the  defendant  extended  only  to  his  own  acts, 
and  not  to  the  title.     It  was  a  qualified  and  limited,  not  an  ab- 
solute and  general  covenant. 
jE.  WilliamSy  contra. 

Per  Curiam.  This  was  a  qualified  covenant,  and  is  to  be 
confined  to  the  acts  of  the  defendant  himself.  He  sold  the  es- 
tate in  as  ample  a  manner,  to  all  intents  and  purposes,  as  he 
might  or  could  enjoy  the  same ;  and  he  covenants  that  he  has 
aright  to  sell  the  premises,  "as  is  above  written,"  and  that  the 
same  are  clear  of  all  arrearages  of  rent  or  other  encumbran- 
ces. It  would  be  unreasonable  and  unjust,  to  suppose  that 
the  defendant  meant  to  warrant  his  landlord's  title.  There 
must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


[  •108  ]  *Stewart,  jun.  against  Doughty  and  others. 

A.\ei  to  ^.a  THIS  was  an  action  of  trespass  quare  clausum  /regit,  for 
war*  and  "a  |^''^^'^*"g  ^^^  entering  the  plaintiff's  close,  cutting  down,  tak- 
agrced  '*'io  iug  and  Carrying  away,  a  quantity  of  wheat  and  rye  in  the 
Lnd*  piy  x^A.  ^^^^^>  ^^®  property  of  the  plaintiff.  The  defendants  pleaded 
the  one  half  of  the  general  issue,  with  notice,  that  they  would  give  in  evidence 
?l***L^*'r!i  ^'^^^  ^^^  ^'ose  mentioned  in  the  declaration,  at  the  time  of  the 

rve,    com  and  ,  ,  i/»-b-v..»-      -m-r- 

<riher      grain,  supposed  trespass,  was  the  proper  close  of  Darnel  L.  Van 

[him**  in"  each  ^^^^^P^  ^"4  ^^^i  that  the  wheat  and  rye  thereon  growing, 
year,  in  ihc  belonged  to  him,  and  that  the  defendants,  as  servants  to  the 
i'nH^'t.'C  ^^':  ^^'^'  ^^^  Antwerp,  and  by  his  direction,  entered  and  cut,  and 

4in<i  It  was  also    .■  .  ,,*'  i.»i  « 

Aj^reed,      that  took  and  camed  away  the  said  wheat,  &c. 

«igh[  pur'nn  "^^^  ^^"^®  ^^  ^"^^  ^^  ^'^®  Saratoga  circuit,  in  May,  1811, 
rnd    to     the  before  Mr.  Justice  Spencer. 

IrireTifcrdf      '^'^®  plaintiff  gave  in  evidence  an  agreement  dated  4th  Sep- 
Mionihs'  notice*  tembcr,  1804,  between  Andrew  Stewart  and  Van  Antwerp ^ 
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by  whicli  the  latter  let  a  farm,  including  the  premises,  to  A,  NEW -YORK, 
iitewart,  for  six  years,  from  the  1st  May,  1805,  or  from  the     May,  ioi5. 
time  of  his  taking  the  possession.  By  the  eighth  article  of  this     Stewart 
agreement,  A.  Stewart  stipulated  "to  render,  yield  and  pay,  ^• 

to  Van  Antwerp,  the  one  half  of  all  the  wheat,  rye,  corn  and  '^Q"". 
other  grain,  raised  on  the  said  farm,  in  each  year,  in  the  bush-  ^"M^  ^-  g*^« 
el,  after  deducting  the  seed,"  &c.  By  the  twelfth  article,  it  was  quli^he' was"  lo 
agreed,  between  them,  that  either  party  might  determine  the  a"ow  b.  "  for 
other's  right  to  the  benefit  of  the  agreement,  "  on  giving  six  groSSdiwsced! 
months'  previous  notice  in  writing,  of  such  intention  to  the  and  for  any 
other  party ;"  and  if  Van  Antwerp  gave  the  notice,  he  was  to  ^ort"  &c^.™  '*' 
allow  A.  Stewart  for  preparing  the  ground  for  the  seed,  *and  r*1091 
for  any  other  extra  labor,  as  should  be  assessed  by  indifferent  j,,  t|,^  autumn 
persons  to  be  chosen.  of    isoe,    jB. 

A.  Stewart  took  possession  of  the  farm,  in  May,  1805,  and  ^^^^^  Ji'Jh 
continued  in  possession  until  the  last  of  Feftrwary,  1809,  when  wheat,  rve,^-c. 
he  removed  from  the  premises,  in  consequence  of  a  written  ®"*^  ^FeirLirB^ 
notice  from  Van  Antwerp,  to  quit  in  six  months  thereafter.  1809,  while  the 
The  wheat  and  rye,  &c.,  for  which  this  action  was  brought,  Trowm^^'^T 
had  been  sown  by  A.  S.  on  the  premises,  the  autumn  before  gavo  notice  to 

he  received  the  notice  to  quit.  .        .   c-         ^'  --'*"si^ 

A  fieri  facias  was  issued  out  of  this  court,  agamst  A.  Stew-  left  the  prem- 
art,  at  the  suit  of  John  Sayles,  on  a  judgment  entered  up  on  i^Jb^^^atr^^^' 
the  28th  December,  1808,  for  three  hundred  dollars.  The  ex-  By  virtue  of 
ecution  was  tested  the  28th  November,  1808,  and  made  re-  !Sinsi*'*'"^'*'"he 
turnable  the  first  Monday  of  Febi'uary,  1809.  Before  the  golids  and  chat- 
return-day  of  the  execution,  the  sheriff,  by  virtue  thereof,  sold  Jp'*  °^.  ^z?^ 
the  right  and  title  ot  A,  Stewart  to  the  wheat  and  rye  in  Half-  the  sheriff,  in 
moon,  where  the  premises  are  situated,  to  the  plaintiff,  and  icfzod^'^kn^i 
gave  a  bill  of  sale  to  him.  personal  prop- 

The  advertisement  and  sale  were  made  at  Ballston,  and  at  ®^J  **^if  Vi^"h1 
the  time  of  the  sale,  the  sheriff  said,  that  he  did  know  wheth-  and  title  tolhe 
er  he  had  advertised  at  Halfmooii ;  that  if  he  had  no  power  %o°vin^on*ihe 
to  sell,  it  must  be  at  the  peril  of  the  purchaser.  The  sheriff  ^nn,'ioi>°who^ 
did  not  ffo  to  the  field  where  the  wheat  and  rye  were  crowinff,  afterwards,   in 

,  _       t>  J  J  o  o'   ihe  summer  of 

and  he  made  no  delivery  ot  tnem  to  the  purchaser.  He  went  i8p9,  when  ihe 
to  the  house  on  the  farm,  and  levied  on  personal  property  of  KJj^''J  j^^jj"!]^^ 
A.  Stewart  there.  At  the  time  of  sale,  he  mentioned  the  farm  loreap  the 
wheat  and  rye  as  growing.  They  were  not  designated  in  the  JJ^?,*^*'  ^  (J"^ 
advertisement,  which  mentioned,  generally,  all  the  personal  ^^.'with  his  seV- 
property  of  A,  Stewart.     The  sale  was  in  January,  1809.        and*  drove  *^hhn 

Van  Antwerp  and  A.  Stewart  had  expressly  agreed  be-  out,  and  took 
tween  tliem,  that  as  it  was  impossible  to  ascertain  the  value  of  J^"*^.  ?? '^''^jf  *' 
the  wheat,  rye,  &c.,  the  rights  of  the  parties  should  remain,  as  &c!  *  ^'^^ ' 
under  a  former  agreement.  ^^"  *°  ^^^'®" 

The  plaintiff,  in  the  summer  of  1809,  with  reapers,  entered  Square  chusnm 
the  close  in  question,  and  while  they  were  reaping  and  gather-  /"^'  brought 
ing  the  wheat  and  rye.  Van  Antwerp  and  the  defendants  held  that  R  had 
came  into  the  field  and  drove  them  out,  ancl  took  and  carried  a  good  right  to 
away  the  wheat  and  rye,  the  value  of  which  was  proved.  bUmwu,  which 
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NEW- YORK,      After  A.  Stewart  left  the  locus  in  qito,  pursuant  to  the  no- 
,^^^2^^^^^^  tice  to  quit,  Van  Antwerp  put  another  tenant  in  possession  of 

Stewart     the  house  and  part  of  the  farm,  and  directed  him  to  keep  up 

^   V-  the  fence  around  the  wheat  and  rye. 

A  verdict  was  taken  for  the  plaintiff,  for  one  hundred  thirty- 
[  *  110  ]  three  dollars  and  fifty  *centd,  being  the  value  of  all  the  wheat 
was  not  affect,  and  rye,  subject  to  the  opinion  of  the  court ;  the  defendants 
^o'^^df^^^'for'a  insisting  that  they  were,  at  all  events,  liable  for  no  more  than 
compensation     the  value  of  One  half. 

jTaHng  ^"^^  ^ihe  Huntington  and  Skinner,  for  the  plaintiff.  The  agreement 
mund ;  that  in  this  casc,  between  A.  Stewart  and  Van  Antiverp,  amount- 
iate  o'f*''"Sis  edtoa  lease  or  tenancy  at  will.  {Wood/all,  235.  Ci^uise's 
right,  while  the  Dig.  tit.  9.  c.  1.  8.  4.  1  Inst.  55.  a.  n.  1.)  As  between 
SeCTound  and  them,  therefore.  A,  Stewart  was  entitled  to  the  wheat  and  rye, 
before  the  no-  as  embUfnents.  The  law  on  this  subject  is  clear  and  well  set- 
iaH ''iid'^'K  ^^^^'  fVood/all,  306.  309.  2  Bl  Com.  306.  Doug.  206.) 
the  purchaser!  The  Only  question  is,  whether  the  plaintiff,  in  this  case,  can 
ilf™.®'!!*!' .    maintain  trespass  quare  clausum  /regit. 

ingress,  &c.  to  ^j,  .    ^    ^         '*■  ^    .    ^  "'1°  *  -• 

gather  and  car-       Fan  ^n/ti7e77>  was  not  interested  as  a  tenant  %n  common 

ry  away    the  yf\\\i  Stcwort,  in  the  ffrowiuff  crop.     The  reservation  express- 
crop;  and  this      ,  .       .         .11  •  t        /•  t         "^  •     1  c         m^ 

right  could  not  cd  m  the  eighth  article  of  the  agreement  is  by  way  of  rent. 

^e^edb^%%  (2  Johns.  Rep.  421,  note.     Bull  N,  P.  85.) 

subsequent   ' '      A.  Stewart,  the  tenant,  had  the  right  of  ingress,  egress  and 

2o"*°o?**^he  ^^S^^^^y  ^^^  ^^^  purpose  of  cutting  and  carrying  away  the 
farm.  wheat  and  rye.  Having  an  exclusive  right  to  the  growing  crop, 

ihl^i\  f*{*^^  he  had  also  a  right,  in  that  respect,  to  the  soil.  C/o5cproper- 
the  whole  crop.  ly  mcans  an  interest  in  the  soil.  Every  person  .who  has  aright 
se  ^arat*  d  i^  ^^  ^^^  herbage,  or  prima  tonsura,  or  a  right  to  the  profits,  in 
delivered  T.*4  cxclusion  of  Others,  may  maintain  this  action.  {Chitty  onFL 
proportion,  the  176—178.  Woodfall,  619.  630.  632.  Ld.  Raym.  188.  7 
S^  as  rem  5  East,  200.  5  East,  480.  6  East,  602.  3  Burr  1556. 1825. 
JSiie^^'ro  it**  ^  'S'aiiiwi.  322,  note  5.  5  Term  Rep.  329.) 
and  interestha^  If>  then,  A.  Stcwart,  the  tenant,  could  maintain  the  action, 
l>"|  ^ite^lii***  ^^^  plaintiff,  who  purchased  all  his  right,  may  maintain  it. 
he  ought  main-  The  title  to  wheat  and  corn  growing  is  a  chattel,  and  may  be 
tain     trespass  taken  and  sold  on  execution.     (2  Johns.  Rep.  418.    3  Johns. 

/regii.{a)  R^-  216.) 

If  Van  Antwerp  was  tenant  in  common  of  the  crop  with 
his  tenant,  this  action  would  be  equally  maintainable.  (CAt//y, 
180.  Co,  LUt.  13.     3  Wils.  110.) 

The  twelfth  article  of  the  agreement,  by  which  it  was  stip- 
ulated that  if  Van  Antwerp  gave  the  notice  to  quit,  he  was  to 
allow  A.  Stewart,  for  preparing  the  ground,  &c.,  may,  per- 
haps, be  set  up  in  bar  of  the  right  to  emblements.     But  the 
tenant  was  to  furnish  the  seed.     The  object  of  this  special 
Km»«!?acr^7  agreement  was  to  compensate  the  tenant  for  preparing  the 
Van    Refuse^  grouud,  sowing  the  seed,  and  extra  labor,  which  he  could  not, 
5SiliVi^5w  otherwise,  recover  at  common  law,  as  emblements  ;  for  if  the 
yrr,'  9  Cowen,  lessor  enters  before  sowing,  the  lessee  at  will  is  not  entitled  to 
'^*  the  cost  of  ploughing  and  manuring  the  land.     (Co.  lAtt.  55 
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a.   WoodfaU^  307.)     This  clause,  therefore,  could  not  have  new-york 
been  intended  to  bar  the  tenant's  common  law  right  to  emble-     ^^y*  ^^'^• 
ments ;  nor  can  this  right  be  barred  or  taken  away,  unless  by     stewart 
express  words.  (8  Term  jRcp.  139.  Kyd  on  AwardSj  12 — 18.)  v. 

Parker  and  Footy  contra.  By  the  agreement,  the  interest  *>oobtt. 
of  •-4.  Stewart  was  determined,  on  receiving  the  notice  to 
quit ;  and  after  he  left  the  premises,  pursuant  to  that  notice,  [  *  1 1 1  ] 
he  could  no  lon^r  maintain  trespass.  His  only  remedy  is  on 
the  contract  To  maintain  trespass  quare  clatisum  fregity 
the  plaintiff  must  show  a  right  of  entry.  A.  Stewart  had  no 
such  right,  as  against  Van  Antwerp^  his  landlord.  Admitting 
that  the  tenant  had  aright  to  the  crop,  the  plaintiff  could  only 
have  a  right  to  enter  and  take  it,  or  to  maintain  an  action  de 
bonis  asportatis,  against  the  defendants. 

Corn  growing  is  susceptible  of  delivery  in  no  other  way, 
than  by  putting  the  party  in  possession  of  the  soil.  (2  Johns, 
Rep.  56,  (a  dictum  only  of  Kent,  Ch.  J.) 

The  reservation  in  this  case  was  not  of  rent,  but  the  tenant 
was  to  have  the  crop  on  shares.  He  and  Van  Antwerp  were 
joint-owners  of  the  crop,  and  might  maintain  trespass,  as 
such,  according  to  the  principle  laid  down  in  Foot  and  lAtch- 
field  V.  Catvin,  (3  Johns,  Rep,  216  —  221.)  Now,  to  ena- 
ble the  plaintiff  to  maintain  trespass  quare  clausum  /regity 
he  must  have  the  exclusive  right  to  the  crop. 

Again,  there  was,  in  fact,  no  seizure  of  the  wheat  and  rye, 
by  the  sheriff.  Van  Antwerp  had  put  another  tenant  in  pos- 
session. To  maintain  this  action,  there  must  be  a  possession, 
in  facty  of  the  property.  A  general  property  is  not  sufficient. 
(1  Johns.  Rep,  511.     1  Term  Rep.  428.) 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  There 
are  several  questions  raised  in  this  case,  which  it  will  be  neces- 
sary to  consider. 

1.  The  first  question  is,  whether  the  plaintiff  be  entitled,  in 
any  form  of  action,  to  recover  ? 

The  lease  was  determined  while  the  crop  was  in  the  ground, 
and  it  was  determined  by  the  lessor,  under  the  provision  con- 
tained in  the  twelfth  article  of  the  agreement.  The  right  to 
the  emblements  which  would  otherwise  exist  in  the  lessee,  as 
the  duration  of  his  estate  depended  upon  the  will  of  the 
lessor,  does  not  appear  to  be  controlled  or  affected  by  the 
special  contract  of  the  parties.  In  case  of  the  determination 
of  the  estate  by  the  lessor,  the  contract  provides  for  compen- 
sation only,  "  for  preparing  the  ground  for  the  reception  of 
seed,  or  for  any  other  extra  labor."  This  preparation  of  the 
ground  for  the  reception  of  seed  is  not  necessarily  a  substitute 
ror  the  right  to  the  emblements,  for  it  may  apply  to  clearing 
and  manuring  and  ploughing  the  ground,  and  these  acts  may 
have  taken  place  long  before  seed  time.  The  *common  law  [  *  1 12  ] 
has  established  a  distinction  in  respect  to  this  very  subject  of 
emblements,  between  the  right  to  emblements  and  the  costs 
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NEW- YORK,  of  ploughing  and  manuring  the  ground,  so  that  the  deter- 
May,  1812.     mination  of  an  estate  at  will,  would  give  to  the  lessee  his 
Stewart     emblements,  but  not  any  compensation  for  these  improve- 
V.  ments.     He  might  be  ousted  of  the  possession  before  the  crop 

'^OHTT.  ^^  jj^  ^j^^  ground,  and  wholly  lose  the  expense  of  ploughing 
and  manuring  the  land,  though  if  he  was  ousted  afterwards, 
he  would  be  entitled  to  the  emblements.  {Bro.  Abr.  tit. 
Emblements,  pi.  7.  tit.  Tenant  per  copie  de  court  roll,  pi.  3.) 
We  ought  to  consider  the  compensation  intended  by  the  arti- 
cle for  such  a  case  as  this,  and  not  as  an  equivalent  for  the 
crop  itself  The  doctrine  of  emblements  is  founded  on  the 
clearest  equity  and  the  soundest  policy,  and  ought  to  receive 
a  liberal  encouragement.  Compensation  for  preparing  the 
ground  for  seed  is  not  an  indemnity  for  the  loss  of  the -crop, 
which  includes  the  loss  of  the  seed,  the  labor  of  sowing  and 
nursing  it,  and  the  hopes,  to  the  laborer  and  his  family,  of  a 
fruitful  harvest. 

Whi/e  the  crop  was  in  the  ground,  and  before  notice  to 
quit,  It  was  sold  by  the  sheriff  under  an  execution  against  the 
lessee,  and  the  plaintiff  became  the  purchaser.  This  was  a 
valid  sale,  and  the  purchaser  became  entitled  to  the  right  of 
ingress,  &c.  to  gather  the  crop.  He  succeeded  to  all  the  inter- 
est of  the  original  lessee  in  the  crop  sown,  and  so  the  law  was 
understood  by  this  court,  in  the  case  of  Whipple  v.  Foot.  (2 
Rep.  423.)  The  subsequent  act  of  the  lessee,  in  abandoning 
the  premises,  soon  after  notice  was  given,  did  not  impair  or 
aflect  the  purchaser's  right  which  had  already  vested.  Quit- 
ting the  premises  was  not  injurious  to  the  lessor.  He  lost  no 
rent  by  it.  It  was  in  furtherance  of  his  wishes,  and  in  obedi- 
ence to  his  notice ;  and  if  the  lessee  had  continued  in  posses- 
sion for  the  whole  six  months,  he  would  probably  have  been  an 
injury  to  the  farm,  by  preventing  its  improvement  the  ensuing 
season.  His  prompt  abandonment  of  the  premises  was  no 
injury,  and  no  reason  why  he  should  lose  his  emblements,  even 
if  we  were  to  admit  that  he  had  it  in  his  power,  by  this  means, 
to  affect  the  purchaser's  interest.  The  lessor  himself  did  not 
intend  by  the  notice,  to  deprive  the  lessee  of  the  crop  already 
sown,  for  the  six  months  would  not  have  expired  until  after 
harvest.  The  plaintiff,  therefore,  appears  to  have  had  a  clear 
right  and  title  to  the  emblements,  at  the  time  they  were 
gathered  by  the  defendants. 

[  *  113  ]  *2.  The  next  question  is,  whether  the  plaintiff  is  entitled  to 

recover  the  whole  or  only  a  moiety  of  the  crop.  This  will 
depend  upon  the  question,  whose  property  the  grain  was 
before  a  moiety  was  delivered  to  the  lessor.  By  the  eighth 
article  of  the  agreement,  the  lessee  was  to  "  render  and  yield 
and  pay  to  the  lessor  the  one  half  of  all  the  wheat,  rye,  corn 
and  other  grain,  raised  on  the  farm,  in  each  year,  in  the  bushel, 
after  deducting  the  seed,  and  also  the  one  half  of  the  butter 
and  cheese,"  &c.  and  by  the  ninth  article  he  was  to  deliver 
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such  a  proportion  of  hay,  &c.     But  here  was  a  lease  for  five  new-york, 
years,  and  the  articles  of  agreement  expressly  declared,  that     ^^^y»  ^^^^• 
Van  Antwerp  '•  rented  and  hired,  and  suffered  the  lessee  to  ousterho«t 
possess  and  enjoy  the  farm,  and  gave  him  the  quiet  and  unin-  v. 

terrupted  possession,"  &c.     An  interest  in  the  soil  passed,  ^^' 

and  the  lessee  would  have  been  entitled  to  an  action  of  tres- 
pass, for  any  unlawful  entry  upon  it ;  the  proportion  of  the 
productions  of  the  farm  which  the  tenant  was  yearly  to  render, 
was  a  payment  of  rent  in  kind.  They  were  not  tenants  in 
common  in  the  crops  and  productions  raised.  The  interest 
and  property  in  the  crops  was  exclusively  in  the  tenant,  until 
he  bad  separated  and  delivered  to  the  lessor  his  proportion.  It 
might  as  well  be  said  that  the  lessor  would  have  been  tenant 
in  common  in  the  crop,  though  he  was  to  receive  only  every 
tenth  bushel  of  grain  as  a  rent.  The  interest  in  the  wliole 
crop,  therefore,  passed  to  the  plaintiff. 

3.  The  only  remaining  question  is.  whether  the  plaintiff  is 
entitled  to  an  action  of  trespass  quare  clauaw/n /regit,  for  the 
loss  of  the  crop.  As  he  had  an  exclusive  interest,  I  think  the 
action  will  lie.  The  case  of  Crosby  v.  IVadsworth  (6  Easty 
602)  was  an  action  of  trespass  quare  clausum /regit,  and  the 
Court  of  K.  B.  held  that  the  action  was  proper  if  the  plaintiff 
had  made  out  his  alleged  interest,  which  was  to  the  exclusive 
enjoyment  of  a  growing  crop  of  grass,  and  to  the  right  to  cut 
and  carry  it  away.  The  general  language  of  the  authorities 
is  to  this  effect,  that  the  grantee  vedtune  teme,  or  herbagii 
terra,  may  maintain  trespass,  though  he  has  not  the  soil. 
{Co.  Litt.  4.  b.  Com.  Dig.  tit.  Trespass,  B.  1.)  There 
are  numerous  authorities  which  support  the  general  position, 
and  which  are  referred  to  in  Crosby  v.  IVadsworth,  and  in  1 
Chit,  on  Plead.  176,  177. 

The  court  are,  accordingly,  of  opinion,  that  the  plaintiff  is 
entitled  to  judgment. 

Judgment  for  the  plaintiff. 


*OusTERHOUT  Qgainst  Day.  [*114] 

THIS  was  an  action  of  assumpsit  by  the  plaintiff,  as  AshcriflTmaj 
sheriff,  to  recover  his  fees  for  serving  writs  of  cap.  ad.  resp.  ^^^^^^°  \^^\^ 
issued  by  T.  P.  Grosvenor,  attorney  for  the  defendant.  The  suU* for  ills  fee*. 
plaintiff  served  several  writs,  in  which  the  present  defendant  „;^h|*"'{^^'f  ^J® 
was  plaintiff,  and  Grosvenor  the  attorney.  The  plaintiff  kept  thc'ciient,iiiUie 
a  book  in  which  he  charged  his  fees  to  the  attorneys  who  issued  ^/*'  .^  lUf 'eK 
the  process ;  and  in  the  present  case  he  charged  his  fees  to  to  sue  the  at- 
Grosvenor,  to  whom  he  afterwards  presented  a  bill  of  the  fees,  *°"/^^''  Wuhout 
and' demanded  payment.  Grosvenor  neglecting  to  pay  the  mand^of^lhe 
bill,  the  plaintiff  brought  an  action  against  him,  and  recovered  <^*'<^»^j  ^^»^»  ^'• 
judgment,  which  remained  unsatisfied.  iive  yean  hav« 
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NEW-YORK,      The   plaintifi*   had   collected   money  for   Grosvenor,  and 

May,  1812.     retained  it,  giving  him  credit  for  the  amount  in  ihe  account. 

^Trej-maiT^   Grosvenor  had  charged,  in  his  bills  of  costs,  all  the  sheriff's 

V.  fees,  and  received  the  amount.     The  plaintiff's  demand  for 

Adams.       j^j^  j.^^^  accrued  five  years  ago,  and  he  did  not  make  any 

elapsed  before  demand  of  the  defendant  until  a  short  time  before  the  present 

any    such    de-        '^ 
maiiri  is  made,   SUll. 

is  a  waiver  of       SudaMy  for  the  defendant,  contended  that  the  mere  lapse 

on  't^e '  dienll  ^^  ^imc  bcforc  the  plaintiff  applied  to  the  defendant,  was  suf- 

{a)  ficient  to  discharge  him. 

As  to  the  general  question  of  the  liability  of  the  client  and 
attorney,  the  case  of  Adams  v.  Hopkins  (5  Johns.  Rep, 
252)  repels  the  idea  of  any  credit  being  given  by  the  sheriff 
to  the  client.  At  cofnmon  law,  two  persons  cannot  be  respon- 
sible  for  one  and  the  same  service,  by  an  implied  contract. 

As  between  principal  and  agent,  the  question  is,  to  whom 
the  credit  is  given.  The  principle  by  which  it  is  to  be  decided, 
is  laid  down  in  several  late  English  cases.  (1  Campb.  N.  P. 
109.  2  Campb.  N.  F.  341.  344.)  If  goods  are  bought  by 
an  agent,  the  principle  is  liable  to  the  vendor,  if  called  upon 
when  payment  becomes  due ;  otherwise,  if  the  day  of  pay- 
ment is  suffered  to  pass  by  without  any  demand  being  made 
on  the  principal. 

Foot,  contra,  insisted  that  as  the  services  rendered  were 
solely  for  the  benefit  of  the  defendant,  he  was  responsible ; 

[  *  115]       and  that  *there  was  a  difference  between  services  voluntarily 
la)  A  sheriff  Performed,  and  at  the  option  of  a  party,  and  such  as  he  was 

cnniiot  sell  the  Compelled  by  law  to  perform. 

ScfSii**^  in      ^^''  Curiam.     The  plaintiff,  as  sheriff,  was  entitled  to  look 

exccuiion    for  to  the  attorney  for  his  fees ;  and,  in  this  case,  he  has  elected 

ioUc^'imff**^  his  *^  '^^'^  ^^  ^™  exclusively,  and  has  given  to  him  the  whole 
fees afier  notice  credit.  Admitting,  therefore,  that  the  plaintiff  was  entitled, 
SLloHhejudg"  ^^  ^^^  ^^^^^  instance,  to  look  to  the  client,  he  has  here  waived 
meni :  he  must  that  right,  and  resorted  to  the  attorney.  Under  the  circum- 
piahiiiff^^or  his  stanccs  of  the  case,  it  would  be  unjust  not  to  conclude  the 
attorney      for  plaintiff  by  his  election.     The  principle  stated  in  the  cases 

v^Anufrl^'!^  ^'^^^  ^Y  ^^^  defendant's  counsel  is  applicable.  There  must 
Wtndeii,  474.    be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


Freeman  against  Adams. 

^^NoaciionUes  THIS  was  an  action  of  debt  on  an  arbitration  bond.  The 
of  an^  arbitral  defendant,  afler  craving  oyer  of  the  bond  and  condition, 
uTc"  non"*^'rfor-  P'^^^*^^»  '•  That  the  arbitrators,  or  any  two  of  them,  did  not 
mance ofan*a-  make  an  award  between  the  parties,  according  to  the  form 
the"*  nwaM**^  and  effect  of  the  condition  of  the  bond.  2.  That  no  award  in 
oo^t  mndo  with!  Writing  was  made,  on  or  before  the  1st  day  of  July,  1809,  afler 
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the  date  of  the  bond,  being  the  day  limited  for  making  the  new- YORK, 
award,  by  the  condition.  ^^y*  *^'^- 

To  the  first  plea,  the  plaintiff  replied,  that  before  the  time  ^^"Fn^iiMAj!^ 
limited  by  the  condition  of  the  bond,  for  making  the  award,  to  v. 

wit,  on  the  twenty-first  June,  the  time  for  making  it  was,  by  ^^^^^- 
agreement,  under  the  hands  and  seals  of  the  parties,  enlarged  ">  ^^^  tin»e  spe- 
Tintil  the  first  day  of  August  then  next;  and  that  the  arbi-  cStionVtho 
trators  did,  after  executing  the  bond,  and  after  the  enlarge-  bondj  ihough 
ment  of  the  time  for  making  the  award,  and  within  the  time  JJU^  ^%ccmeni 
appointed,  to  wit,  on  the  16th  July,  1809,  at,  &c.  take  upon  under*  their 
themselves,  &c.  and  made  an  award  in  writing,  under  their  scSs*  had  en^ 
hands  and  seals,  of  and  concerning  the  premises,  in  the  said  ^^rged  the  time 
condition  mentioned  ;  and  set  forth  the  award,  of  which  the  awa^Jd*  mI  ihl 
defendant  had  notice,  &c.  award       was 

There  was  a  similar  replication  to  the  second  plea.  The  ^ch**  eniarTOd 
defendant  demurred  to  the  replication,  and  the  plaintiff  joined  time.  The  pro[> 

;»  ^Jaitm  .,.•»..  cr    remedy     is 

m  demurrer.  o„  ^be  suUis- 

Weston  and  Z.  R.  Shepherd,  in  support  of  the  demurrer,  sion  implied  in 
contended  *that  no  action  could  be  maintained  on  the  penalty       [  *  116  ] 
of  an  arbitration  bond,  where  the  award  was  not  made  within  J*»®  ■?'^"^"*2li 
the  time  originally  limited  by  the  condition  of  such  bond  ;  but  time."(a}^* 
that  if  any  action  would  lie,  it  must  be  on  the  new  agreement 
for  enlarging  the  time  of  making  the  award,  the  first  agree- 
ment having  expired  by  efilux  of  time.     They  cited  3  Term 
Rep.  592.  •  Brmon  v.  Goodman,  in  note.     Tidd*3  Pr,  756. 

Skinner  and  Van  Buren,  contra,  insisted  that  the  objection 
was  purely  technical,  and  ought  not  to  prevail,  unless  sup- 
ported by  good  authority.     The  case  of  Brown  v.  Goodman 
was  from  manuscript,  and  no  other  case  is  to  be  found  in  the 
books  to  support  the  doctrine.     In  Evans  v.  Thompson,  (5 
East,  189.     8  Term  Rep.  87,)  it  was  decided  merely,  that 
the   new   agreement   virtually   incorporated    the   antecedent  the  declaration 
agreements  of  the  parties.     By  the  enlargement  of  the  time,  c^'arges     ihat 
the  second  is  substituted  in  the  place  of  the  first,  and  the  uialedVy^loed 
parties  stand  in  statu  quo,  on  the  original  agreement.     {Kyd  'o   Pg'^'^^JJ!.  • 
on  Awards,  138.    3  Bro.  Ch.  Cas,  358.)  oS^^a^  ccnaiS 

The  action  must  be  on  the  original  agreement,  and  the  day»  cvideiice 
enlargement  of  the  time  or  new  agreement  comes  out  in  the  i^^  eniar^™* 
replication;  as  where  the  statute  of  limitations  is  pleaded,  the  <Jo«»  {J°'.''"P" 
new  promise  is  stated  in  the  replication.  The  time  of  per-  JJJjo,,*.  ®  *xhe 
formance  of  the  condition  of  a  bond  or  written  contract  may  piaimiff  must 
be  enlarged  by  parol  {Keating  v.  PHce,  1  Johns.  Cases,  22.  "^^.^^^t, 
Gilbert  v.  Fleming,  3  Johns.  Rep.  528.)  otherwise    the 

Again,  it  may  be  observed  that  in  Brown  v.  Goodman,  it  „o  notiie  " 
does  not  appear  whether  the  agreement  to  enlarge  the  time  what  he  is  call- 
was  before  or  after  the  expiration  of  the  time  mentioned  in  ^^^^uuur 
the  condition  of  the  bond.  Here  it  was  made  before  t|ie  v.  iMiand,  3 
expiration  of  the  time  first  limited.  p'r^^  v*  ^^ 

Per  Curiam.  The  single  question  presented  by  the  plead-  erett,  6  Cow- 
ings  is,  whether  an  action  will  lie  upon  the  penalty  of  an  arbi-  *"'  *^^* 
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NEW-YORK,  tration  bond,  for  the  non-performance  of  an  award,  when  it 
^^'  '^  ^  appears  that  the  award  was  not  made  within  the  time  specified 
in  the  bond,  and  when  it  appears  that  the  parties,  by  an 
agreement  under  their  hands  and  seals,  endorsed  on  the 
bond,  had  enlarged  the  time,  and  that  the  award  was  made 
within  such  enlarged  time.  The  case  of  Brawn  v.  Goodman, 
(E.  29  G.  K.  B.  cited  in  a  note  to  3  Term  Rep.  592,)  is  a 
solemn  determination  of  the  K.  B.  upon  the  very  point,  and 
made  after  argument  upon  demurrer.  By  that  decision,  a 
suit  will  not  lie  upon  the  bond.  The  party  has  another  reme- 
dy upon  the  submission  implied  in  the  agreement  to  enlarge 

f  *  1 17  ]  the  time.  This  case  has  been  since  considered  *as  sound  law ; 
{Tidd'a  K.  B.  756.  5  East,  191 ;)  and  as  the  principle  is 
incontrovertible,  it  must  govern  this  case.  The  case  of  PAii- 
ips  V.  Rose  (8  Johns.  Rep.  392)  is  an  authority  in  this  court 
to  show  that  if  a  contract  be  subsequently  changed,  you  must 
declare  otherwise  than  on  the  contract  itself.  There  is  a  wide 
diflcrence  between  this  case  of  a  suit  to  enforce  the  bond,  in 
consequence  of  such  agreement,  and  a  plea  of  a  discharge  by 
the  obligee  from  a  strict  and  literal  compliance  with  the  obli- 
gation, according  to  the  doctrine  in  Fleming  v.  Gilbert.  (3 
Johns.  Reo,  528.) 

Judgment  for  the  defendant. 


Adams  against  Freeman. 

AsubmNsion  THIS  was  an  action  of  trespass  and  false  imprisonment. 
nwd'e^a  rui/of  The  defendant  pleaded,  1.  Not  guilty.  2.  That  on  the  11th 
court,  A.  sued  Majf,  1809,  the  parties  submitted  all  differences  to  arbitrators, 
menta'^ahisT/)'  (seo  ante,  p.  115,)  SO  that  the  award  should  be  made  on  or 
for  iioi  per.orm-  before  the  Ist  July,  1809.  The  time  was  ehlarged  to  the  1st 
rofurnabie^^on  August,  and,  before  that  time,  an  award  was  made,  to  wit, 
ihc29ihofj/«y,  on  the  15th  July.  The  bonds  contained  an  agreement,  that 
thai^  day,*'de"  the  Submission  should  be  made  a  rule  of  court,  pursuant  to 
livercd  ti  ti,c  the  act  of  28th  February,  1791,  [2  R.  S.  541  sec.  1])  of  the 
n«ied'  "^'t.  ou  Court  of  Couimon  Pleas  of  Washington  county.  The  plain- 
Uie  3i*t  May,  tiff  having  made  default  in  performing  the  award,  the  defend- 
appcarccT^'^'ai  ^"^  filed '  the  boud,  award,  &c.  and  on  the  29th  December, 
court,  on  iho  1809,  caused  the  submission  to  be  made  a  rule  of  court  Af- 
the  coiwe  was  tcr  sorvice  of  a  copy  of  the  rule,  the  plaintiff  having  neglected 
put  off  to  the  to  perform  the  award,  the  defendant,  on  the  29th  May,  1810, 
"*^iii  ^Bn"action  ol^tained  a  rule  for  an  attachment  against  the  plaintiff.  An 
of  rrM^Kui  and  attachment  was  accordingly  issued,  tested  in  i)/arcA,  1810, 
^'l  Tr?u^"t  and  returnable  the  last  Tuesday  of  May,  (the  29th,)  which 
[*'ll8]  ^^  delivered  to  the  sheriff  on  *the  29th  iWi/y,  who,  after- 
bv  B.  affainsi  wards,  and  before  the  return  thereof,  arrested  the  plaintiff,  to 
A.,  it  was  held,  wit,  OU  the  Slst  May,  and  kept  him  in  custody  until  the  Isi 
hwrui  for  ^bc  June,  when  the  court  postponed  the  cause  until  the  last  Tues* 
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day  in  August  y  1810  ;  and  the  sheriff  again  had  the  plaintiff  new -YORK. 
in  custody,  before  the  court,  6«  that  day,  and  detained  him,     *^^>''  ^^*^- 
until  he  was  dischars^ed  from  the  attachment,  by  order  of  the       adams 
court.     The  plaintiff  demurred  to  this  plea,  and  the  defendant  v. 

joined  in  the  demurrer.  Frkemam 

Weston  and  Z»  R.  Shepherd  argued  in  support  of  the  de-  sheriff  lo    ar- 

miirrpr  x-  o  rr  ^^^j    j^^  p^^y, 

uiiirrcr.  ^,„   ^yte   rcturn- 

Skinner  and  Foot,  contra.  day  of  the  at- 

Per  Curiam.     The  plaintiff  was  attached  and  imprisoned  Jro'*'™';nl;>crion 
under  the  statute,   {Laws,  vol.   1.  156,)  for  refusing  or  neg-  having     been 
lecting  to  perform  the  award;    and  the   statute  makes    the  fy !3. ilT make 
party,  in  such  case,  *' subject  to  all  the  penalties  of  contemning  the  arrest,  af- 
a  rule  of  court."     [2  R.  S.  544.  sec.  18,]     The  irregularity  l^Tp'JSl^'ifaiy' 
contended  for  on  the  part  of  the  plaintiff  is,  that  he  was  ar-  was  commiticd 
rested  on  the  attachment,  on  the  31st  of  May,  being  after  the  nJtf/^!**^"^' 
return-day.     The  attachment  was  returnable  on  the  29th  of     a  party  who 
May,  and  on  that  day,  the  defendant  avers  that  he  delivered  d^yfvere"io  Tile 
the  process  to  the  sheriff.     It  was  lawful  for  the  sheriff  to  sheriff  a  valid 
have  arrested  the  plaintiff  on  the  return-day,  and  it  does  not  fjj^^sibic  fo) 
appear  that  the  defendant  gave  any  direction  to  have  him  any  irrcguiari- 
arrested  afterwards.     The  trespass    (if  any)    was,    therefore,  J^  inVxccuUuff 
committed  by  the  sheriff,  and  not  by  the  defendant;  and  it  the  process,  un- 
does not  appear  that  the  defendant  even  knew,  at  the  time  affi^aij^e^^'' 
the  plaintiff  was  detained  a  prisoner,  that  he  had  been  arrested  that  ho  acted 
after  the  return-day.     There  is  no  law  or  justice,  that  a  party  Ijf  lilc   patt7 
who  sues  out  and  delivers  to  the  sheriff  a  valid  process,  should  vvhcn  he  com- 
be responsible  for  the  irregularity  of  the  sheriff  in  executing  p^^^ThV^rl 
the  process,  unless  it  appear,  affirmatively,  that  the  sheriff  ty  is  answera 
acted  under  his  orders,  when  he  committed  the  trespass.     The  yanSliy  of  the 
party  who  sues  out  process  from  a  competent  court,  is  respon-  process,     and 
sible  only  for  the  validity  of  the  process,  and  for  good  faith  in  jjj  suf,^fi  ^^^ 
suing  it  out.     He  is  not  to  answer  for  the  acts  of  the  officer,      Whether  an 
beyond  the  authority  of  the  precept,  unless  he  makes  those  fref "ass  ^adert 
acts  his  own.     The  doctrine  of  a  ratification  of  a  trespass  wards,  by  the 
committed  without  the  authority  of  the  party  ratifying,  does  ESR'7rc8"Ms^ 
not  seem  to  apply.     It  may  be  questionable,  whether  an  as-  er  ab  inUio^ 
sent,  afterwards,  to  a  trespass,  will  make  the  party  assenting  f/'go^'^^u^h     ' 
a  trespasser  a&  initio,  in  cases  of  mere  personal  tort,     {Bish-  sent'  must  bo 
op  V.  Viscountess  ^Montague,  Cro.  Eliz.  824.)     But,  at  any       [  *  119  ] 
rate,  the  assent  must  be  clear  and  explicit,  and  founded  on  dear  and  ex- 
full  knowledge  of  the  previous  trespass.     There  is  no  evidence  pi'f»t,andfoun 
here  of  any  such  assent,  and  the  plaintiff  should  have  replied  knowledge   of 
and  averred  that  assent,  if  he  would  avoid  the  plea.     The  thetrcspass.(a) 
appearance  of  the  plaintiff  in  court,  on  the  1st  of  June,  was 
no  evidence    that  he  was  arrested,  after  the  return-day  ;  and 
if  the  defendant  had  been  informed  of  it,  he  had  a  right  to 
consider  the  plaintiff  as  waiving  the  objection  to  the  time  of 
the  arrest,  since  he  submitted  to  it,  by  making  no  application 

(«)  If  a  sherUrievy  an  execution  after  the  return-day  by  the  iirudtm  of  the  plaintiff  and  bis 
■tKwney,  tlie^  are  all  trespasfiers.  But  the  plaintiff  and  his  attorney  are  not  liable  for  not 
aomiennanding  an  execution  after  the  return-day.    Vuil  v.  Lnou,  4  John*,  Rep,  450. 
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FfEW-YORK,  to  the  court  to  be  discharged,  and  by  acquiescing  in  a  contin- 
May,  1812.     yation  of  the  imprisonment,  or  effect  of  the  arrest,  until  the 
WASHBUR5    subsequent  term  of  the  Court  of  Common  Pleas.     The  plea 
V-  is,  therefore,  a  sufficient  bar  to  the  action  ;  and  without  touch* 

S'^^EBBOK.  ing  any  other  question  that  was  raised,  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant 


Washburn  against  The  Overseers  of  the  Poor  op 

Hebron. 

On  nf»«Ai  THIS  was  an  appeal^  by  Tliomas  Waakburny  from  an  or- 
in  cases o?Aflti-  dcr  of  two  justices,  made  under  and  by  virtue  of  the  act,  en- 
tardy,  the  gen-  titled  "  An  act  for  the  relief  of  cities  and  towns  from  the 
tfce  ^^Tavc  maintenance  of  bastard  children,"  passed  6th  March,  1801. 
no  power  to  The  Order  was  made  on  the  first  day  of  May,  1809,  and  the 
unless  auiho^  appeal  entered  at  the  then  next  general  sessions  of  the  peace, 
izcd by  statute;  held  in  and  for  the  county  of  Washington;  snd  at  the  August 
rh<?rity*cxiarcd  scssious,  in  18J0,  the  Order  was  quashcd ;  at  the  then  next 
under  the  act  of  general  scssious  of  the  peace,  in  December  thereafter,  the 
i80i!^**ThrMi  appellant  moved  for  costs  against  the  appellees,  which  the 
of  361I1  March,  court  granted.  The  only  question  was,  whether  the  appellant 
l^^m^!{"dJi  was  entitled  to  costs. 

not    apply  to       Crartf,  for  the  defendants,  contended,  that  the  statute  gave 
b^&re'ihrjMws-  ^^  costs  in  this  case,  and,  by  common  law,  no  costs  are  al- 

iug  of  the  act.  lowed. 

^"^  Again,  the  court  having  quashed  the  order  without  costs, 

could  not  review  their  decision,  afterwards,  and  grant  costs. 

Cro.  Car,  350.     Burr.  Sett.  Cases,  194.    2  Johns.  Rep.  251. 

1  Cainea'  Rep.  129. 

Skinner,  contra.     If  the  order  had  been  affirmed,  the  party 

[♦120]  ♦would  have  been  entitled  to  costs  under  the  act.  Where 
one  party  can  recover  costs,  the  other  may  also.  (*S>5«.  24. 
c.  170.  s.  1.  and  2.    aess.  24.  c.  18.  s.  5.) 

Crary,  in  reply,  observed,  that  by  a  late  statute,  (^e^^.  33. 
c.  109.  s.  3,)  the  legislature  had  allowed  costs  on  appeals  of 
bastardy,  which  shows,  in  their  opinion,  that  ho  costs  were 
allowed  under  the  former  statute. 

Per  Curiam.  There  was  no  statute  provision,  authorizing 
the  sessions  to  award  costs  in  any  case  of  bastardy,  brought 
before  them,  under  the  act  of  1801.  (Laws,  \ol.  1.  194.) 
The  provision  in  the  act  of  30th  March,  1810,  c.  109,  does 
not  apply  to  cases  of  appeal,  brought  before  the  passing  of  the 
act,  and  unless  the  sessions  are  authorized  specially  by  statute, 
to  award  costs,  they  have  no  authority  to  award  them.  The 
la)  1  R.  8,  <iuarter  sessions  in  England  have  no  authority,  to  this  day,  to 

647— r>60.  sec.  award  costs  in  cases  of  this  nature.     {King  v.  Sweet,  9  JEaatj 

*^'''^'  25.)     In  this  case,  then,  none  were  to  be  awarded. 
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Keith  against  Joa^es. 

THIS  was  an  action  of  aasumpM.  The  declaration  con- 
tained  several  counts.  The  first  was  on  a  promissory  note, 
under  the  statute,  dated  the  17th  May,  1810,  by  which  the 
defendant,  for  value  received,  promised  to  pay  the  plaintiff  or 
bearer,  forty-four  dollars,  by  the  first  day  of  October  next, 
with  use,  to  be  paid  in  York  state  bills  or  specie.  The  other 
counts  were  for  goods  sold  and  delivered,  money  paid,  money 
lent,  &c. 

The  defendant  demurred  to  the  declaration. 

Foot,  in  support  of  the  demurrer,  cited  1  Rev.  Laws,  229. 
[1  R.  S.  768,  sec.  1—4.]   ChUty  on  BiUa,  17.  34. 

Sedgwick,  contra. 

Per  Curiam,  The  first  count  in  the  declaration,  and  to 
which  there  is  a  general  demurrer,  is  good.  The  note  therein 
stated  is  a  negotiable  note,  under  the  statute  ;  and  being  de- 
clared to  be  payable  *^in  York  state  bills  or  specie,  is  the  same 
thing  as  being  made  payable  in  lawful  current  money  of  the 
state  ;  for  the  bills  mentioned  mean  bank  paper,  which  is  here, 
in  conformity  with  common  usage  and  common  understanding, 
regarded  as  cash.  Judgment  for  the  plaintiff. 

(a)  So  a  promissory  note  payahio  **  in  bank  notes  current  in  the  city  of  New- York/' 
is  a  negotiable  uole  within  the  statute.  JudaJi  v.  HarriSf  19  Johns.  Rep.  144.  But  a 
note  payable  **  in  Pennsylvania  or  New- York  paper  currency,  to,  be  current  in  the 
slate  of  Pennsylvania  or  state  of  New- York,"  is  not  a  promissory  note  for  the  payment 
of  uooey  under  the  statute.    Letter  v.  Goodrichy  5  Cotcen,  186. 


NEW-YORK, 

May,  1812. 

BXRRT 
V. 

RoBiHsoir. 

A  note  paya- 
ble to  B.  or 
bearer,  in  York 
state  bills  or 
specie  f  is  a  ne- 
gotiable note 
under  the  sta- 
tute ;  and  may 
be  aeclared  on 
as  such,  (u) 
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Berry  against  Robinson. 

THIS  was  an  action  of  assumpsit,  on  a  promissory  note, 
dated  the  25th  August,  1803,  made  by  one  J.  B.  for  fifty-six 
dollars,  payable  to  the  defendant  or  his  order,  in  one  year 
after  date,  with  interest.  The  declaration  stated  that  the 
defendant,  before  the  payment  of  the  money  mentioned  in  the 
note,  or  any  part  thereof,  and  af\er  the  time  appointed  by  the 
note,  for  the  payment  thereof  had  elapsed,  to  wit,  on  the  17th 
May,  1808,  for  value  received,  endorsed  the  note,  and  thereby 
appointed  the  contents  of  the  note  to  be  paid  to  the  plaintiff, 
&LQ.  That  the  maker  had  not  paid  the  money,  but  had 
refused  to  pay  the  same,  whereof  the  defendant,  afterwards, 
to  wit,  on  the  12th  October,  1810,  and  after  the  said  note 
wi^s  so  endorsed,  had  notice.  By  reason  whereof,  &c.  Plea, 
nan  assumpsit. 

The  cause  was  tried  before  Mr.  Justice  Yates,  at  the  MorU- 
gomery  circuit,  in  September,  1811.  The  plaintiff  proved 
the  endorsement  of  the  defendant,  dated,  as  stated  in  the 
declaration,  on  the  17th  May,  1808;  but  did  not  prove  that 
he  had  ever  demanded  payment  of  the  maker,  or  had  ever 
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Where  a  pro- 
missory note, 
payable  to  or- 
der, was  endor- 
sed five  3'ears 
aAer  it  was 
due,  it  was  held, 
that, the  endor- 
see was  bound, 
notwithstand- 
ing, to  prove  a 
deman<f  of  pay- 
ment from  (lie 
maker,  and  no- 
tice to  the  en- 
dorser. There 
is  no  difference, 
in  this  respect, 
whether  the 
note  is  endors- 
ed before  or 
aAer  it  is  due. 

The  demand 
and  notice,  in 
every  case, 
where  a  drawer 
exists,  is  an 
implied    condi 
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Berry 

V. 
ROBIHSOlf. 

tion  of  the  con 
tract  or  en 
dor5cinent.(a) 


[  *  122  ] 


NEW- YORK,  given  notice  of  non-payment  to  the*  defendant,  or  that  ho 
May,  1812.  meant  to  look  to  him,  as  endorsor.  The  judge  directed  the 
plaintiff  to  be  called  and  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Cady,  for  the  plaintiff,  contended  that  where  a  note  was 
negotiated  after  it  was  due,  or  dishonored,  the  holder  was  not 
bound  to  demand  payment  of  the  maker,  and  give  notice  to 
the  endorsor,  but  might  sue  him  immediately.  Where  a  note 
is  negotiated  after  it  is  due,  the  endorsee  takes  it  altogether  on 
the  credit  of  the  endorsor ;  it  is  the  same  as  a  new  note  by 
the  endorsor.  {Brown  v.  Davis y  3  Term  Rep,  80.  See  5 
Johns.  Rep.  118.)  *The  reason  of  a  demand  of  payment  of 
the  maker,  and  notice  to  the  endorsor,  does  not  apply  to  this 
case.  The  general  rule  is  dispensed  with  in  cases  of  bills  of 
exchange,  where  the  drawer  has  no  effects  in  the  hands  of  the 
drawee.     (3  Bos.  fy.  Pull.  239.     1  Caines'  Rep,  157.) 

In  Porthouse  v.  Parker ^  (1  Camp.  N.  P.  82,)  a  bill  was 
drawn  by  a  firm,  on  one  of  the  partners,  and  accepted  by 
him  ;  and  in  a  suit  against  the  drawers,  it  was  held,  that  the 
exceptor  being  one  of  the  drawers,  there  was  no  occasion  to 
show  any  express  notice  to  the  drawers  of  the  dishonor  of  the 
bill.  In  the  present  case,  the  defendant  knew  the  note  was 
dishonored,  as  he  endorsed  it  long  after  it  was  due.  If  there 
is  no  express  authority  against  the  plaintiff,  the  reason  of  the 
case  is  in  his  favor. 

Henry,  contra,  insisted,  that  the  endorsement  was  merely 
an  order  on  the  maker  to  pay  the  amount  of  the  note  to  the 
plaintiff;  and  it  necessarily  involved  a  duty  on  the  party  to 
go  and  demand  the  money  of  the  maker.  A  bill  negotiated, 
after  it  is  due,  is  equivalent  to  a  bill  payable  at  sight.  Accept- 
ance of  a  bill  may  be  after  the  day  of  payment,  and  which 
may  be  negotiated,  and  may  be  so  declared  upon.  (1  Lord 
Raym.  574.)  The  necessity  of  a  demand  of  payment  and 
notice  to  the  endorsor  exists,  and  is  indispensable. 

Per  Curiam.  The  plaintiff  was  properly  nonsuited,  for 
not  proving  demand  of  payment  on  the  maker,  and  notice  of 
his  default  to  the  endorsor.  Though  the  note  was  endorsed 
long  after  it  was  due,  yet  the  endorsee  took  it  subject  to  this 
condition.  The  books  make  no  distinction,  on  this  point, 
whether  a  note  be  endorsed  before  or  after  it  is  due.  The 
endorsement,  in  every  case,  where  a  drawer  really  exists,  is  a 
conditional  contract  to  pay  in  the  event  of  a  demand,  or  due 
diligence  to  make  a  demand  on  the  maker,  and  his  default. 
It  was  equivalent  in  this  case  to  an  order  on  the  drawer  to 
pay  the  amount.  The  motion  to  set  aside  the  nonsuit  is 
denied.  Motion  denied. 

(a)  A  note  transferred  after  it  is  due  Is  to  be  considered  pajrable  on  demand  ;  and  the  de- 
mand and  notice  must  he  made  in  a  reasonable  time.  Van  Hocsea  v.  Van  JiUtyne,  3  H'einUU, 
79.  Where  a  note  is  negotiated  after  dishonor,  the  demand  and  notice  civeu  by  the  boldef 
enures  to  tlie  benefit  of  the  subsequent  endorsee.     mUiamg  v.  Matthews,  3  Cov>en,  352. 
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•  NEW -YORK, 

•Woods,  Administrator,  &c.  against  Willjams,   sJ^^^i^J^^ 

,  Executor,  &c.  woods 

V. 

THIS  was  an  action  of  covenant.  The  plaintiff  declared  ^^'*'''''**''- 
on  an  instrument  alleged  to  have  been  executed  by  the  defend-  ^-  adminis- 
ant's  testator,  dated  1st  September,  1787,  and  by  which  the  b?Jught*jIii  of- 
testator  agreed  to  give  the  intestate,  her  heirs  and  assigns,  the  ^'^n  on  a  cove- 
sum  of  one  hundred  and  fifty  pounds,  in  lands,  on  or  before  ImmiVedpoumis 
the  first  January  then  next,  if  the  same  should  be  demanded  ;  ^p-  a'jd  a*  i'>e 
the  plaintiff  averred  that  the  instrument  was  lost  by  accident,  band  oVIhe^hi- 
The  defendant  pleaded,  1.  Nan  est  factum;  2.  That  no  testate,  was  of- 
demand  was  made  of  the  testator,  according  to  the  form  and  ^l^t^  ^^^  ^he 
effect  of  the  instrument.  part    of    the 

The  cause  was  tried  at  the  Albany  circuit,  in  October,  &5%ec^d 
1811,  before  Mr.  Justice  Van  Ness.  At  the  trial,  David  lo  as  imcrcsicd, 
Thomas,  the  husband  of  the  intestate,  was  offered  as  a  wit-  o^onf  ^d'^iiar'! 
ness,  and  objected  to  as  interested.  To  obviate  the  objection,  he  executed  a 
the  witness  executed  a  release,  under  his  hand  and  seal,  plll^^^VaU 
whereby,  for  the  consideration  of  one  dollar,  he  released  to  righi,  &,c.  to 
the  plaintiff  "  all  his  right,  &c.  to  any  sum  or  sums  of  money  ^u^g  oriUoney 
which  might  be  recovered  in  the  said  cause."  ^hicb  might  be 

The  defendant's  counsel  objected  to  the  sufficiency  of  the  Jha^cause."  *" 
release,  on  the  ground  that  there  was  no  subject  matter  it  was  held, 
between  the  witness  and  the  plaintiff,  on  which  it  could  ope-  iJjl)!^^;  **?„  the 
rate.  This  objection  was  overruled,  and  the  witness  admitted,  subject  matter 
The  witness  proved,  that  the  testator  acknowledged  the  exe-  which ^'mighTbe 
cution  of  the  instrument,  of  which  he  produced  a  copy.  He  released,  and 
also  proved  a  demand  on  the  testator,  and  the  loss  of  the  wiJU^'^c 'c«! 
original  paper.  And  a  verdict  was  found  for  the  plaintiff,  for  cuicd,wassuffi- 
nine  hundred  and  ninety-nine  dollars  and  fifty-two  cents.  g®;"},  h^stuter- 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  est,  so   ns  to 

A_*    I  render    him    8 

*»i    nr^Y«v^tii<Y  tit  competent  wit 

Z.  ii.  Shepherd,  for  the  defendant,  contended  that  there  ness. 
was  no  present  or  subsisting  interest  in  the  witness,  which 
could  be  released,  so  as  to  render  him  competent.  His  right 
was  future  and  contingent.  The  witness  was  entitled  to  the 
administration  of  his  wife's  estate,  and  would  be  entitled  to 
the  money  when  recovered.  (6  Johns,  Rep.  112.)  If  he 
was  eventually  to  receive  the  money,  he  would  be  interested 
in  favor  of  the  plaintiff.  If  the  suit  was  lost;  it  was  the  loss 
of  the  witness,  not  the  plaintiff.  The  witness  was,  in  fact, 
the  cestuy  que  trust.  He  clearly  had  such  an  interest  as 
rendered  *him  incompetent  to  be  a  witness.  But  it  was  not  [*  124  j 
such  an  interest  as  could  be  released.  A  party  may  release  a 
covenant,  but  not  the  damages,  until  the  covenant  is  broken. 
A  mere  possibility  cannot  be  released.  {Cro.  Eliz.  552.  2 
Roll.  Abr.  404,  405.  Cro.  Jac.  337.  1  And.  133.  1  Roll. 
Rep.  11,  Cro.  Eliz.  173.  600.  Owen,  85.  1  Leon.  167. 
3  Leon.  256.     Dyer,  244.     10  Co.  48.  51.     3  Esp.  Rep.  25. 
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NEW- YORK,  3  East,  7.    Co.  Litt  292.  b.     Cro.  Eliif.  580.    5  Co.  706     2 

May,  1812.       ff^n^^  ^16.     Ydv.  192.  215.) 
Woods  ^^  ^^^^  ^^^   released  before  the  principal  is  charged,  the 

V.  plaintiff  may  go*on,  afterwards,  and  charge  the  bail.     To  ren- 

WiLLiAMs.    j^j.  ^  release  operative,  it  must  be  of  a  present,  vested  and 
subsisting  interest. 

Again,  the  release  is  not  sufficient  for  want  of  a  consid- 
eration. A  court  of  equity,  on  that  ground,  would  relieve 
against  it. 

Russell,  contra,  said,  that  as  no  objection  was  made  at  the 
trial,  to  the  form  of  the  release,  none  could  be  made  here. 
The  only  question  was,  whether  the  interest  of  the  witness 
could  be  released,  in  any  possible  form. 

The  witness  had  a  right,  on  the  death  of  his  wife,  to  the 
money,  and  the  plaintiff  was  merely  a  trustee. 

A  possible  or  contingent  interest  may  be  released.  {Com. 
Dig.  Release.  (B.  1.)  (B.  3.)  Co.  Litt.  265.  a.)  And  if  the 
person  to  whom  the  release  is  made,  cannot  take  the  thing 
released,  it  will  operate  by  way  of  extinguishment.  {Com. 
Dig.  Release.  (B.  6.)  Co.  Litt.  276.  a.  279.  b.^ 

In  the  case  in  10  Co.  48,  more  fully  reported  in  Cro.  Eliz. 
the  question  was  as  to  the  form  of  the  release.  It  was  not 
denied  that  the  subject  was  capable  of  being  released.  The 
same  observation  may  be  made,  as  to  several  other  cajses  cited 
by  the  defendant's  counsel. 

Again,  if  the  witness  has  done  all  in  his  power  to  get  rid  of 
his  interest,  it  is  sufficient ;  for  the  objection  proceeds  on  the 
ground  of  a  supposed  bias  on  the  witness's  mind,  and  which 
is  removed  by  the  release.  {Peake  on  Ev.  158.  Doug.  139.  2 
Stra.  1253.) 

The  court  would  not,  in  the  exercise  of  their  discretion, 
grant  a  new  trial,  in  such  a  case,  on  the  ground  of  a  mere 
technical  objection. 

It  makes  no  difference,  as  to  the  competency  of  a  witness, 
whether  the  interest  of  the  witness  is  real  or  imaginary,  if 
there  is  a  bias  on  his  mind ;  (3  Johns.  Rep.  428 ;)  so  the 
removal  of  the  bias  ought  to  render  him  competent. 

Van  Vechten,  in  reply,  observed,  that  if,  notwithstanding 
the  release,  the  party  would  be  liable,  the  release  was  inope- 
rative. This  is  a  release  of  all  money  which  may  be  recovered 
in  the  suit ;  if  it  had  been  a  release  of  the  instrument  itself,  it 
might  have  been  sufficient.  Here  it  is  a  release  of  an  account 
r  *  125  ]  tability,  before  *the  existence  of  the  subject  matter  on  which 
the  accountability  is  to  arise.  There  is  nothing  on  which  the 
release  can  operate. 

Afmin,  if  Thomas  assented  to  granting  the  administration 
to  froods,  then  he  would  be  liable  to  all  costs  prior  to  the 
release,  in  case  a  verdict  should  be  found  against  Woods. 

Per  Curiam.  The  only  question  in  this  case  is,  whether 
David  Tliomas  was  a  competent  witness,  ailer  the  execution 
112 


OF  THE  STATE  OF  NEW-YORK.  1 25 

of  the  release  by  him;  (as  stated  in  the  case,)  ^^of  all  right,  NEfw-voRK. 
title,  interest,  property,  claim  and  demand  to  any  sum  or  May,i8i«. 
sums  of  money  which  may  be  recovered  in  the  cause."  This  grkxhrt 
release  was  objected  to  at  the  trial,  on  the  irround,  that  no  _  v- 
subject  matter  existed  between  the  witness  and  plaintiff,  or 
otherwise,  upon  which  the  release  could  operate.  Upon  the 
argument,  the  objection  was  urged  more  against  the  form  than 
the  substance  of  the  release.  It  ought,  however,  to  be  viewed 
as  made  at  the  trial  to  the  substance  of  the  release,  for  had  it 
related  to  the  mere  form  of  it,  that  could  have  been  removed 
at  the  time ;  and  this  seems  to  be  the  established  rule  in  such 
cases.  {Doug.  136.)  The  objection  at  the  trial  was,  that 
the  nature  of  the  interest  was  such  that  it  could  not  be  releas- 
ed. Such  a  kind  of  interest' may,  no  doubt,  exist;  (2  Johns. 
Rep.  176.  8  Johns.  Rep.  429 ;)  but  this  is  not  of  that 
description.  If  the  witness  had  any  beneficial  interest  in  the 
subject  matter  of  the  suit,  this  release  would  extinguish  it.  It 
is  a  forced  construction  to  consider  it  a  rekase  of  a  future  and 
contingent  interest  merely.  It  is  a  release  of  all  interest  or 
benefit  to  be  derived  from  that  suit,  and  in  this  point  of  view 
also  it  is  sufficient,  for  this  is  the  only  interest  necessary  to  be 
extinguished.  The  question  as  to  the  interest  of  a  witness  is, 
whether  he  is  to  gain  or  lose  by  the  event  of  the  cause.  A 
release  technically  operates  only  upon  a  present  interest ;  but 
when  there  is  a  present  right,  to  take  effect  in  futurOy  such  a 
right  may  be  presently  released.  {Co.  Hit.  265.  a.)  The 
case  before  us  is  on^  of  that  description.  The  interest  of  the 
witness  was  a  present  subsisting  interest,  and  the  reducing  it 
to  possession  was  the  only  future  contingency  attending  it. 

Thomas  was,  therefore,   a  competent  witness,  and    the 
motion  for  a  new  trial  ought  to  be  denied. 

Motion  denied. 


*Gr££nby  against  Cheevers.  [*126J 

IN  error,  firom  the  Court  of  Common  Pleas  of  J^erson  j^  September 
county.  The  plaintiff  below,  Cheevers,  declared  in  assump-  1803,  a.  con' 
sity  for  money  paid,  &c.  money  lent,  &c.  and  money  had  and  JJ^J*®^^,„J^  "J 
received,  &c.     The  defendant  below  pleaded  non  assumpsit,  b.   a^^cenaia 

At  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  an  j^Jr^^-hjch'*"^' 
agreement,  dated  the  14th  of  September,  1803,  by  which  was  to  pay  468 
Greenby  agreed  to  sell  and  convey,  by  a  good  and  sufficient  jj^^JU'i'^^^' 
deed  to  ChseverSy  a  certain  piece  of  land,  at  three  dollars  per  uary,  1805,  loo 
acre,  if  Cheevers  should  do  and  perform  his  promise,  contained  f®"*' j^**"  **** 
in  the  same  agreement,  which  was  to  pay  Greenby  four  hun-  jsog,  and^e 
dred  sixty-eight  dollars  and  seventy-nine  cents,  to  wit,  one  "^^jf^®  thcrini? 
hundred  dollars  on  the  1st  January,  1805,  and  one  hundred  te^  and  tbJ 
dollars  on  the  1st  January,  1806,  and  the  residue  in  two  fj^j'^J'^'j^ 
annual  instalments ;  Greenby  agreed  to  give  the  deed  on  the  one  half  of  Um 
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NEW-YOkK,  payment  of  one  half  of  the  purchase-money,  subject,  however. 

May,  1814.     ^^  ^  mortgage  for  the  security  of  the  remainder. 

Orkkkbt  '^^^  plaintiff  also  gave  in  evidence  a  mortgage,  dated  22d 

V.  February,  1802,  and  registered  23d  July,  1802,  from  Oreenby^ 

CHEEVXR8.  ji,^g,4  micox,  and  Elihu  GUlett,  to  Daniel  M'  Comiick  and 
purchase-mon-  Chorles  Smithy  which  covered  the  same  land,  for  securing  the 
ey  was   paid,  payment  of  7,620  dollars,  in  five  annual  payments.     The  plain- 

At  the  time  tiff  also  provcd,  that  he  had,  at  different  times,  paid  to  the 
Ujere was*a  pri-  defendant  on  the  contract,  eighty-three  dollars  and  thirty-six 
or  mortgage  on  ccnts,  including  interest. 

^xo^a  dated  ^^  ^^^^  evidence  the  defendant's  counsel  moved  for  a  non- 
Feb.  1802,  duly  suit,  which  was  overruled  by  the  court  below,  who  were  of 
It^yl^mt  for  opinion  that,  the  land  being  encumbered  by  the  mortgage  to 
securing  '  the  itf'  Cormick  and  Smith,  the  plaintiff  had  a  right  to  disaffirm 
sum"ormoney  ^®  coutract,  and  bring  this  action  to  recover  back  the  money 
in  five  annual  he  had  paid ;  and  that  the  evidence  should  go  to  the  jury,  to 
havrnrpaid  fo  ^^^"^  ^^^  ^^ud  of  the  defendant.  The  jury  accordingly  found 
A    &  dollars  a  vcrdict  for  the  plaintiff,  for  eighty-^three  dollars  and  thirty- 

b^oS'^htC^e':  »«  cents. 

tion  of  as4u$tip-      The  couuscl  for  the  defendant  tendered  a  bill  of  exceptions 

back°hrmon-  *^  ^^^  opiuiou  of  the  court  bclow,  OH  which  the  writ  of  error 
ey,    on     the  was  brought  to  this  court. 

[*  127  ]  *The  case  was  submitted  to  the  court  without  argument. 

ground  of  fraud.  ^^  Curiam.  The  mere  fact  of  the  existence  of  the  mort- 
ft  was  held  that  gage  at  the  time  the  plaintiff  in  error  entered  into  the  contract, 

S^the*TxTstcnci  ^^  ^^*  evidence  of  fraud,  so  as  to  vacate  the  agreement. 
of  the  mort-  The  mortgage  was  upon  record  and  open  to  the  knowledge  of 
^!hc*'c!;Sirac!  CAuwcr*.  Greenby  did  not  agree  to  convey  until  one  half 
was    not  evi-  of  the  purchase-moncy  was  paid,  and  one  half  of  it  would 

fraud;  so  as  ^o  ^P^  ^  ^^®  ^^  payable  until  the  1st  of  May,  1806.  By  that 
vacate  the  a-  time,  the  mortgage  would  have  been  due  and  payable,  and  it  is 
|[>^"^"a  ririil  ^^  ^  presumed  that  Greenby  would  then  have  put  himself  in 
to  disaffirm  ii;  a  Capacity  to  convey  a  good  title.  He  was  careful  not  to  con- 
thai'yT' wouM  ^"^^^  ^^  convey  until  the  arrival  of  the  time  when  he  was  to 
have  paid  off  pay  Up  the  mortgage.  If  Cheevers  had  waited  until  half  of 
£foro"ihe^iS^  *^*^  purchase-money  was  due,  and  had  then  offered  to  pay  it 
when  he  was  to  ou  receiving  the  deed,  and  Greenby  had  then  been  incapaci- 

•r'M^to^^'gife  ^^^^  V*  ^^^^^Yf  ^y  ^^^  outstanding  mortgage  which  he 
him  a  good  title,  had  Omitted  to  redeem,  there  might  have  been  ground  to  con- 

mirfii  firsi^^to  ^^^^'  ^^^  contract  as  at  an  end,  and  rescinded.  But  Cheevers 
have  oaid  the  had  paid  but  eighty-three  dollars  and  thirty-six  cents,  and  had 
purchMe-mon-*  ^^^^^  P^^  himsclf  in  a  condition  to  demand  a  deed,  nor  to 
ey,    and    put  charge  Greenby  with  a  default.    The  case  has  no  analogy  to 

c3il^„;^de!  S^t  of  r«?  Benthuyaenv.  Crt^aer  (8  Johns.  Rep.  257.) 
mand  a  deed,  1  he  plamtiti  boiow  showcd  no  right  of  action,  and  the  judg- 
bcforehecharg.  ment  must  be  reversed. 

ed  if.  with  a  de- 
fault, (a) 

(a)  Vide  JW#«i  V.  Wast,  11  Johns.  Ra,  585.    TStcter  y.  Wooa,  VLJchm.  Smb.  190 
Elhs  y.  Haskins,  It  Jolms.  Rtp,  36^    JFWfer  t.  Htdiftanf,  6  Coio^.  IS. 
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Laksikg  against  Prendergast.  v^^Iii^^^ 

THIS  was  an  action  of  covenant,  for  the  recovery  of  seven 
years'  rent,  brought  upon  a  durable  lease,  executed  by  the 
plaintiflf  to  the  (defendant,  on  the  first  day  of  March,  1793,  for 
a  lot  of  land  in  hansinghwrgh,  in  which  lease  the  yearly  rent  ugjcr  the  insSu 
of  four  pounds  was  reserved  to  be  paid  yearly  and  every  year,  ▼«»*  »c»  >»  ."• 
for  ever  thereafter ;  and  which  rent  the  defendant,  his  execu-  onui^expreM 
tors,  administrators  and  assigns,  expressly  covenanted  by  the  covenant  to  pay 
lease,  to  pay  to  the  plaintiff,  his  heirs  and  assigns,  for  ever.  re^Ve7  rei? 
The  plaintiff  in  his  declaration  averred,  that  there  was  due  accruing  sub- 
from  the  defendant  the  sum  of  twenty-«ight  pounds  for  seven  Sl^iveot'^s  d»- 
years'  rent  due  and  in  arrear,  on  the  first  day  oi  March,  1810.  chaxff^,(a) 

The  defendant  pleaded  nan  est  factum,  and  gave  in  evi- 
dence, at  the  trial,  (according  to  a  notice  given  for  that  pur<- 
pose,)  a  discharge  ^obtained  under  the  act  entitled  ''  An  act  [  *  128  ] 
for  giving  relief  in  cases  of  insolvency,"  dated  the  17th  day  of 
October,  1801,  by  which  the  defendant  was  discharged  from 
all  debts  up  to  the  date  of  the  discharge ;  and  that  the  said 
lease  was  duly  assigned  among  other  property  of  the  said  de- 
fendant, to  his  assignees,  appointed  by  the  authority  of  the  act. 
It  was  admitted,  on  the  trial,  that  the  plaintiff,  on  the  10th 
day  of  September,  1810,  recovered  a  judgment  against  the 
defendant,  before  a  justice  of  the  peace,  for  the  sum  of  twenty 
dollars,  for  two  years'  rent,  due  on  the  lease,  the  1st  day  of 
March,  1303. 

The  cause  was  tried  at  the  ABjiamy  circuit,  in  October,  181 1 ,  iiij?if  JJlJ^uSj 
and  a  verdict  taken  for  the  plaintifi*,  subject  to  the  opinion  of  of  the  aisi^ 
the  court  on  the  above  ease,  which  was  submitted  to  the  court  Mfven^debtoT 

without  argument.  has  not  a  cer- 

Fer  Curiam,  There  is  no  distinguishing  this  case,  inprin-  ^'"owUg,**^ 
ciple,  from  that  of  Frost  v.  Carter,  (1  Johns.  Cos,  73.)  The  whieh  he'caa 
rent  now  sued  for  had  not  accrued  at  the  time  of  the  discharge.  ^^  to^eStlolS 
Rent  afterwards  to  accrue  and  grow  due,  could  not,  in  any  him  to  a  divi- 
sense,  be  considered  as  a  present  debt,  at  the  time  of  the  in-  ufjUS^venit^,  ^ 
solvent's  assignment,  and  for  which  the  plaintiff  might  have  recis,hewiiinot 
b^ome  a  petitioning  creditor.  It  must  be  debitum  in  pre-  dfschi^!'^!ir 
senti,  though  it  be  solvendum  in  futuro.  A  discharge  under  4*  F.  bank 
the  English  acts  of  bankruptcy,  or  of  insolvency,  has  never  joj^^S^,4Sj. 
been  considered  as  a  bar  to  an  action  of  covenant  on  an  ex-  An  insolvent 
press  covenant  to  pay  rent.  (1  jff.  Bl.  433.  4  Term  Rep.  SLV'lSSSrli^ 
94.  Auriol  v.  MiUs,  8  East,  318.  S.  P.  Cotterel  v.  Hooke,  contracted  al 
Doug.  97.  Marks  v.  Upton,  7  Term  Rep.  305.)  The  words  |f^,-™,S; 
of  the  bankrupt  act  of  7  Geo.  I.  c.  81,  are  nearly  the  same  as  petition.  Mt'- 
those  in  our  insolvent  law.  The  recovery  before  the  justice  a^MA^t^ 
was  no  bar  to  rent  not  included  in  that  suit.  Each  sum  of  e»,  got.  Vkte 
annual  rent  was  a  distinct  debt.  chwe^t  HW 

Judgment  for  the  plaintiff,      tun,  sis. 
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NEW.YORK, 

2j2j^  *Jack80n,  ex  dem.  Limerick  and  aitother  against 

VOORHIS. 


THIS  was  an  action  of  ejectment.  The  cause  was  tried  at 
Where  mon-  the  Crteene  circuity  in  1811,  before  Mr.  Justice  Spencer.  The 
^L^g!^^  ^  plaintiff  proT^d  that  Mary  lAmerick,  one  of  the  lessors,  was 
the  loan'  offi-  the  widow,  and  the  other  lessor,  the  infant  daughter  of  leaa^ 
to' Uw'^aS^f  Limericky  deceased,  who  owned  the  premises  in  question,  at 
uth  March,  the  time  of  his  decease,  and  that  the  defendant  took  posses- 
J!^,)  X/1;  «on  after  his  death. 

default  of  pay-  The  defendant  produced  a  mortgage  from  Joseph  Adams j 
iTv  iha^mortga^  Under  whom  Isaac  Limerick  claim^,  of  the  premises  in  ques- 
gc^foriesdays  tiou,  in  September,  1810,  to  the  loan-officers  of  the  county  of 
fs^  jmymWeraU  Albany,  to  secure  the  payment  of  two  hundred  pounds,  which 
equity  of'  re-  Contained  a  covenant,  on  the  part  of  Adams,  that  he,  his  heirs 
•rw^orocSscd  ^^^  assigns,  should  be  absolutely  barred  from  all  equity  of  re- 
ipto  facto,  by  dcmptiou,  aflcr  twenty-two  days  afler  failure  of  the  payment 
Md*  ihS^I"^!  ^f  ^^^  interest.  It  was  proved  that  the  interest  which  fell  due 
officen  become  ou  the^first  Tussday  of  Mayy  1810,  not  being  paid,  the  prem- 
awtute^'^^and  **®^  Were  advertised,  under  the  act  of  the  legislature,  passed 
indefeasabie  the  14th  Morck,  1792,  {$ess.  15.  c.  25,)  and  sold  to  Thomas 
Sid*  •»"  li^t  Liniericky  in  SeptembeTy  1810.  This  evidence  was  objected 
chis  court  can-  to,  as  arising  afler  issue  joined,  and  ought,  therefore,  to  have 
wiaie^M  ^cjSu  '^°  pleaded  puis  darrein  coifitinuance,  but  the  judge  over- 
ing  ioihemort-  ruled  the  objection.  The  counsel  for  the  defendant  then  ob- 
^^^w^'-C*)  jected  to  the  sufficiency  of  the  evidence,  because  it  did  not 
appear  that  the  loan-officersj  in  their  advertisement  of  the  sale, 
had  pursued  the  directions  of  the  act,  but  the  judge  overruled 
the  objection,  and  directed  the  jury  to  find  a  verdict  for  the 
defendant,  and  the  jury  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  for  the  misdirection  of  the  judge. 

The  case  was  submitted  to  the  court  without  argument. 
Per  Curiam.  At  the  commencement  of  the  suit,  there  was 
a  full  and  perfect  title  existing  in  the  loan-officers.  The  thir- 
teenth section  of  the  act  of  the  14th  March,  1*^92,  {Laws,  vol. 
2.  p.  288,)  is  decisive,  and  will  not  permit  the  court  to  regard 
any  estate  as  existing  in  the  mortgagor,  after  a  default' of  twen- 
ty-two days  from  the  first  Tuesday  in  May,  to  pay  the  inter- 
est ;  for  the  statute  declares  '^  that  the  loan-officer  shall  then 
be  seised  of  an  absolute  indefeasible  estate  in  the  land  so  mort- 
[  *  130  ]  gaged,  dsc,  and  the  mortgagor  shall  be  ""^utterly  foreclosed  and 
barred  of  all  equity  of  redemption  of  the  mortgaged  premises," 
&c.  The  default  amounted,  ipso  facto,  to  an  absolute  fore- 
closure, and,  consequently,  a  complete  title  existed  out  of  the 
lessors,  at  the  commencement  of  the  suit. 

Judgment  for  the  defendant. 

la)  Ace.  SherrUl  v.  Crwby,  M  Johns.  Rep.  3ft8.   Bui  sec  Jackson  v.  Rhodts,  8  Cawtn, 
41,    1  R.  8.  Sn^SH.  sec.  1— SO.    id.  374.  sec.  45.    Id.  S75.  sec.  51. 
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•  NEW- YORK, 

Spencer  against  Tabele.  ^Ji^^^i^ 

FlVLD 

PARKER,  in  behalf  of  the  plaintiff,  moved  to  strike  out  of    ^r^^^^ 
the  defendant's  plea,  in  this  cause,  which  was  an  action  for  a 
libel,  all  such  parts  of  the  plea  as  were  a  recital  of  the  decla-  jefJJ^^^in'al 
rations  in  the  cause  of  Spencer  v.  Gould,  and  in  Spencer  v.  action  for  a  u 
Ward,  in  this  court.  ^f »»  ijf  p»«» 

n     *  4  icl    forth,     tfi 

root,  contra.  haxwrba,  two 

Per  Curiam.    The  two  declarations  set  forth,  tn&ceot^er&a,  J«'^l»«»«*;^ 

^.         ,  1/1  1  .      '  the  pfainiidr  \m 

in  the  plea,  are  unnecessary  and  superfluous,  and  oppressive-  two  other  ac* 
ly  encumber  the  record.     They  ought,  therefore,  to  be  struck  *•<»«»*!»«  «««rt 

^  ^        .^,  ^       g.  ^\»  ^»        ^         °  ordered     them 

oat,  With  costs  of  this  motion.  tobestrockt>ut^ 

Motion   granted.         as  being  «n  op- 

^  preifivo       en- 

emnbrance    on 

— — ^— ^^— ^ggg  the  reeord. 

Field  against  M'Vickaiu 

IN  error,  on  certiorari,  from  a  justice's  court.  MVickar  Where  an  of- 
sued  out  an  attachment  before  the  justice,  against  Fidd  of  ^^^^  ^^ 
Cocksackie,  in  the  county  of  Greene,  as  a  debtor  concealed  ceaied  debtor 
within  the  county,  with  intent  to  defraud  his  creditors,  and  to  ju8ii™*^1>f  ^ihS 
avoid  process,  &c.  The  attachment  was  regularly  issued.  On  peace,  and  pro- 
its  return,  both  parties  appeared,  and  Field  pleaded  in  abate-  J^la^ihejus* 
ment,  that  before  and  at  the  time  of  issuing  the  attachment,  tice  cannot  so- 
he  resided  in  Cocksackie,  and  had  not  departed  nor  was  he  ^c'lhaMMit'^^^but 
about  to  depart,  from  the  county,  nor  did  he  conceal  himself  most,  on  the  re- 
within  the  same,  with  intent  to  defraud  his  creditors,  &c.,  or  Jj^eed'to  hoaf 

to  avoid  process,  &C.  the   cause,    as 

The  plaintiff  demurred  to  the  plea,  which  was  overruled  by  pJ^J^f  **^' 
the  justice,  and  Field  then  left  the  court  without  making  any  if  a'justice 
further  defence.  The  plaintiff  having  proved  his  demand,  the  jJJ^J|^J^^^  ^n 
justice  gave  judgment  for  five  dollars  and  the  costs  of  suit,  in  more  than  four 
which  were  included  five  subpoenas  and  fees  of  the  const8J)le  jJJ5SI!^{  ^ 

for  serving  them.  be  reversed. 

*It  was  objected,  1.  That  the  pleas  in  abatement  were  suffi*       [^  131  ] 
cient ;  2.  That  the  costs  of  five  writs  of  subpcena  ought  not 
to  have  been  allowed. 

Per  Curiam.    The  'first  objection  cannot  prevail.     If  the 
proceedings  on  the  attachment  were  regular,  which  isnotques 
tioned  in  this  case,  the  justice  had  no  power  to  supersede  the 
attachment,  but  must,  on  the  return  thereof,  proceed  to  hear 
the  cause,  as  on  any  other  process. 

The  allowance  of  fees  for  serving  subpcenas  on  more  than 
four  witnesses,  is  prohibited  by  the  proviso  in  the  twenty-fourth 
section  of  the  act.  We  could  wish  to  get  over  this  objection, 
as  the  difference  is  only  twelve  cents  and  a  half;  but  it  is  in- 
surmountable.   The  judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 
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REW-YORK, 

*^'  SiMPsoir  against  Griffiit.     » 

IN  error,  on  certiorari^  from  a  iustice's  court 
Oriffin  sued  Simpson  before  the  justice,  and  declared  for 
The  payee  moncy  had  and  received  to  bis  use,  and  for  money  lent  Tbe 
^ndortorofh  defendant  pleaded  nan  assumpsit.  The  plaintiff  proved,  that 
Seen  wi^  by  ^^  ^^^  ^'^^'^  ^^^^  ^  endorsor  of  a  note  drawn  by  the  defendant, 
ihe  endorsee,  and  had  been  obliged  to  pay,  besides  the  amount  of  the  note,  nine- 
iheiiM^er^caii-  ^^^^  doUars,  costs  of  suit.  The  taxed  bill  was  produced  to  the 
not  compel  the  justice,  who  gave  judgment  for  the  plaintiff,  for  the  amount. 
^^eoHi  ^  ^^  Curiam.  If  the  endorsor  of  a  note  be  duly  fixed,  be 
such  suit  The  ought  to  pay  it,  without  waiting  to  be  sued,  but  if  he  finds  it 
io^^*'poyoe  more  convenient  to  dehiy  taking  up  the  note,  until  he  is 
for  the  amottni  prosccuted  to  judgment  and  execution,  the  drawer  ought  not 

•B^y-iw  "^^  ^^  P^y  ^'^^  ^^^  convenience.  It  is  his  own  fault  or  misfortune 
that  subjects  him  to  costs,  and  he  cannot  resort  to  the  drawer 
for  indemnity  against  those  costs.  The  mere  fiict  of  drawing 
the  note  does  not  imply  a  promise  to  save  the  payee  harmless 
from  all  costs  and  charges  that  he  may  be  subjected  to,  as  endor- 
sor. There  must  be  a  special  promise  to  save  harmless,  before  the 

[  *  13S  ]  payee  can  call  upon  the  ^drawer  for  costs  accrued  by  the  de- 
fault of  the  payee  himself.  As  payee,  he  can  only  look  to  the 
drawer  for  the  amount  of  the  note.  The  judgment  must, 
therefore,  be  reversed.  Judgment  reversed, 

(«)  Wiifcoal  an  express  stipulation  a  saretjr  who  has  paid  money  for  his  principal  caa« 
not  rooo«ner  from  hin  more  than  the  amount  paid  with  lawful  interest,  thougn  the  propeilr 
of  the  suretjr  has  been  sacrificed  to  raise  the  mone}'.  1  Hayward,  190.  17  Ma»9. 169. 
JUlkr  fi4are  there  is  an  aipreement  to  save  harmless.    Bcmmey  v.  Bedtf,  S  W«midl,AS\» 


Buss  against  Ball. 

<  ^-fi'  ({J*'  i^  IN  error,  on  certiorari,  from  a  justice's  court. 
^pHi,  18*0,  a-  BaU  sued  BUss  before  the  justice,  in  trespass  quart  claun 
gainst^,  and  sum /regit,  for  breaking  his  close  and  taking  away  and  con- 
to**ihc  ^shefTff,  verting  to  his  own  use  a  brindled  cow.  The  defendant  plead- 
and  \n  April,  gj  not  guilty,  and  also  that,  under  a  writ  of  ^ri/acicw  issued 
llllcd  a  cow  out  of  the  Court  of  Common  Pleas  of  Lewis  county,  at  the  suit 
of  A.  bonajide,  q(  NasK  against  Morton,  he,  as  deputy  sheriff,  took  and  sold 
teiu'^ii  "defcai  the  cow,  as  the  property  of  Morton.  At  the  trial  before  the 
the  execution,  justice,  it  appeared  in  evidence,  that  Bliss  did  take  the  cow 
man?  'H?  i*he  from  the  possessiou  of  Ball,  who  had  purchased  the  cow,  at 
hands  of  the  a  fair  price,  of  Morton.  The  cow  was  sold  by  the  defendant 
MthAray,^iVi^^^^  at  auction,  on  the  execution  against  iliar/on,  on  the  ^5th  3iay, 
when  he'  look  1811.  The  fi,  fa.  issued  the  14th  April,  1810,  on  a  judg- 
J!;i  i'll"*  wM  ment  of  May  term,  1809.  The  cow  belonged  to  Morton  at 
held  \hat  there  the  time  the  execution  issued,  and  continued  his  property  un- 
denlfeofVat  til  purchased  by  BaU,  in  April,  1811.  The  defendant  proved, 
tuai  levy  by  that  in  1810,  Morton  had  two  cows  ;  and  that  he  sold  one  of 
he  ri^^aSd  them,  in  November,  1811,  to  one  Searl  The  defendant  de- 
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layed  selling  on  the  execution,  because  he  was  instructed  that  new-york, 
a  compromise  was  pending.     The  defendant  admitted  that  he     ^^y*  ^^^^ 
knew  of  the  judgment  and  execution  when  he  purchased  the  ^^"^^^^^^T^ 
cow.     The  justice  gave  judgment  for  the  plaintiflf.  v. 

Per  Curiam,  There  is  no  evidence  of  an  actual  and  spe-  ^kwood. 
cific  levy  on  the  cow  in  question,  by  the  deputy  sheriff,  during  chaiieis  of  a. 
one  year  after  the  execution  came  into  his  hands.  The  exe-  was*vaiid°and 
cution  was  issued  in  ApHly  1810^  and  the  plaintiff  below  pur-  not  barrc(S  by 
chased  the  cow  of  Morion,  in  April,  1811,  and  during  the  {^J  ««<^«»'o»' 
year  1810,  Morton  owned  two  cows.  There  is  no  ground  for 
an  inference,  that  BcM  purchased  the  cow  with  any  fraudu- 
lent intent,  or  for  the  purpose  of  defeating  tlie  execution.  He 
gave  a  fair  price,  and  the  question  is,  shall  the  simple  fact  of  r  «  ^gg  i 
an  execution,  lying  dormant  in  the  sheriff's  hands  for  a  year,  (i)  Bat  if  the 
and  without  evidence  of  *any  thing  like  an  actual  levy  on  the  purchaser  baa 
chattels,  by  taking  an  inventory,  by  designation  or  otherwise,  jlJdgment  and 
bar  a  sale  of  a  specific  chattel  by  the  debtor  ?  To  carry  the  buy*  with  a 
lien  so  far,  would  be  a  very  inconvenient  check  to  the  circu-  JJe^  ^aiotiff^s 
lation  of  property.  (8  Johns.  Rep.  455i.^  Though  the  delay  remedv,ihcsaic 
on  the  part  of  the  sheriff  may  have  been  oy  agreement  of  the  ZiiiTv.  mS^, 
parties  to  the  execution,  and  without  any  fraudulent  intent  on  n  Johns.  Rep. 
their  part,  yet  third  persons  have  a  right  to  presume  the  exe-  ^s^Jn^Tc!^ 
cution  satisfied,  or  as  expired,  unless  the  knowledge  of  an  ac-  en,i^[  Wbai 
tual  seisure  be  brought  home  to  the  purchaser.  Here  is  no  y^j^' k^  un^ 
proof  that  any  seisure  was  ever  made ;  and  upon  the  whole,  dcr  an  ezecu- 
the  judgment  below  ought  to  be  affirmed.  v!*"ia^!2SrS 

Judgment  affirmed.       Wmddi,  ti^. 


Powers  against  Lockwood. 

IN  error,  on  certiorari,  from  a  justice's  court.  ioii^d*'  ii!**"* 

Lockwood  brought  an  action  against  Powers,  before  the  iause,  before  a 
justice,  for  that  the  dog  of  Powers  had  killed  a  calf  belonging  J"^«*  ^^  ^ 
to  the  plaintiff.  Issue  was  joined,  and  the  cause  was  then  ^n^ui  obtain^ 
adjourned,  on  the  motion  of  the  defendant,  firom  the  2d  to  the  ed  an  ^adjoimi- 
9th  December,  and  a  jury  was  summoned  at  the  request  of  days,  and^^oa 
the  plaintiff.  After  the  parties  had  appeared  on  the  return  of  *^  f*^".™  ^ 
the  venire,  the  defendant's  attorney  moved  for  an  adjourn-  the  ^p  ap- 
ment,  on  the  ground  of  the  absence  of  Jonathan  Howard  and  pointed  fonriaj. 
another  material  witness,  and  offered  to  make  the  requisite  for^n'a<!y<MinH 
oath  and  give  the  security.  This  application  was  made  after  >"«»*»  o"  •«- 
some  dispute  about  the  right  of  the  plaintiff  to  appear  by  at-  abmnce^  of  a 
torney,  and  after  the  defendant  had  said  that  he  wanted  one  material  wit- 
Parker,  as  a  witness,  who  soon  after  appeared.  The  motion  2d^*he"requistle 
was  denied  by  the  justice.  Evidence  was  then  given,  on  the  "^^^^^JyA  .  ** 
part  of  the  plaintiff.  The  jury  found  a  verdict  for  the  plain-  iJITwas^wIi^S* 
tiff,  on  which  the  justice  gave  judgment.  *«ijed  to  a  #e- 

Per  Curiam.    The  only  question  in  this  case  is,  whether  ^^nt  *oi*^^Si 
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NEW -YORK,  the  defendant  made  his  application  in  season.     One  adjourn* 

May,  1812.     ment  had  already  been  made,  at  his  request,  after  issue  wa9 

1115STRT     joined.     It  does  not  appear  that  during  the  period  of  th'at 

V.  adjournment,  the  defendant  took  any  steps  to  procure  the  at- 

Taiiiikr.      tendance  of  the  witnesses  he  afterwards  alleged  that  he  want- 

DMiai  affidavit,  ed.     This  application  must  be  made  in  due  season.     It  would 

r*  134 1"**^  clearly  be  too  late,  if  it  was  not  made  *until  the  jury  had  been 

Lf    ainJcncc  ®^^™'  *"^  the  plaintiff  had  entered  upon  his  proof    There 

to  procure  the  must  be  somo  reasonable  limitation  to  the  time  of  the  applica* 

fh!l"%m'  *ad-  ^^^^^  *°^  ^^  which  the  court  is  to  judge.     After  one  adjoum- 
jottrnment,   or  meut  at  the  roqucst  of  the  defendant,  to  enable  him  to  prepare 

tbr^atlsfurtion  ^^^  ^"^'»  *^  would  be  vcxatious  to  allow  him  another,  on  the 

of  the  court,  for  usual  affidavit,  and  without  showing  any  diligence  in  the  mean 

Sso^^r^  ***  time.     The  first  adjournment  prayed  for  by  the  defendant 

was  for  time  to  prepare  for  trial,  and  was  a  substitute  for  an 

adjournment  on  affidavit  and  security.     Both  the  witnesses 

whose  names  were  given  by  the  defendant,  lived  within  four 

miles  of  the  court.     The  defendant  is  always  entitled,  as  of 

right,  to  one  adjournment,  to  procure  testimony,  on  making 

the  requisite  oatli ;  but  if  he  neglects  to  take  out  subpamaSy 

or  make  any  effort  to  procure  his  witnesses  after  issue  joined, 

and  after  an  adjournment  on  his  own  motion,  he  ought  not, 

in  reason  and  justice,  to  be  entitled  to  a  farther  adjournment, 

without  some  special  cause  shown  for  the  non-attendance  of 

.   his  witnesses,  or  for  the.  adjournment.     On  the  adjourned  day, 

dais   not  ap-  ^^^^  issuc,  the  plaintiff  is  supposed  to  appear  with  his  proof, 

|>car  that  thjBfo  and  the  jury  to  appear  upon  the  venire,  and  it  would  be  an 

u?wani"of*dua  ^buse,  for  the  defendant  to  be  entitled,  as  of  course,  to  another 

(liiigcnce     on  adjournment  to  procure  his  testimony,  without  having  taken 

IiSpSkIwi?,  *h6  '^'^y  ^^^  »tep,  towards  it,  in  the  mean  time,  or  shown  any  one 

in  entitled  to  his  roasou  why  he  has  omitted  to  do  it.     The  statute  could  not 

ofii^hr«^  have  intended  to  help  a  party  in  his  wilful  negligence.     In  the 

'•T'^364^''  case  of  £a«^on  v,  Coe,  (2  Johns.  Rep.  383,)  it  was  to  be  pre- 

%jifmyjR^.  sumcd  cfforts  had  been  made,  during  the  first  adjournment,  to 

t^et,n  Johns,  procurc  the  witness,  for  it  appeared,  on  the  second  application, 

rJl^ngtoft^l'.  ^^^^  ^h®  witness  lived  out  of  the  county.     It  was  assumed  in 

Payne,       15  that  casc,  that  the  application  was  made  without  any  imputa- 

siSh^^F^l  '^'^  neglect,  for  none  appeared  or  was  pretended  ;  but  here 

ton,  2  Cowen,  the  court  cauuot  avoid  seeing  that  the  application  was  founded 

^'wHltTn  ^^  P^^^  neglect,  and  it  was,  therefore,  properly  overruled,  as 

J<f/*n9.RepAi2,  too  late,  without  some  special  cause  shown. 

Judgment  affirmed. 


I  *  '-^5]  *M'Instry  against  Taxner. 

^^i"JiSrfj"™      IN  error,  on  certiorari,  firom  a  justice's  court. 

to  a  certiorari,         rrt  L  l^  •  f  ^  •  ■■*■'■■  » 

(be  court  will       i  anncr  brought  an  action  of  trover  agamst  minstry  for  a 

Shjec'tfon''  that  ^^^^^  ^^  ^^'®'      '^**®    ^^^  ^^  ^*®**  ^Y  *  J^'^y-      '"    ^^^   ^^^ 

tho  Justice  was  tumn  of  1807,  the  chest  of  tools,  which  were  the  property  of 
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one  Androsa,  were  sold  at  public  auction,  under  an  execu-  ^^?y*^95^' 
tion,  and  purchased  by  one  Bartholomew,  who,  soon  after-  s^^jS^!,^-^^ 
wards,  sold  them  to  Tanner  for  nine  dollars,  which  was  less     mivstrt 
than  their  value.     Tanner  lent  and  delivered  them  to  Androsa,     Takher. 
who  continued  in  the  possession  of  them,  until  they  were  taken 
by  virtue  of  an  execution  in  favor  of  MInatry  against  Anr  fgi^^of ibera' 
droaa,  in  the  spring  of  1809,  and  sold.  pet,  aod  that 

It  appeared  that  the  goods  were  purchased  by  Tanner  at  ^cre'therefore 
the  request  of  Androaa,  and  were  delivered  to  him  to.  use,  coram  nonju- 
without  any  stipulated  consideration  or  any  limitation  of  time.  ™iu„^*  J^ai 
There  was  an  unsettled  account  between  them.  Androaa,  the  justice  act. 
who  was  a  witness,  testified  that  the  soods  were  not  sold  to  Sll?°**^«*!f^ 
him  by  lanner,  nor  was  there  any  secret  or  imphea  trust  be-  sion. 
tween  them.  A  witness  for  the  defendant  below  stated,  that  ^^^^  rf«*V<2s 
Androaa  had  said  the  chest  of  tools  were  his  property.  to,  are  valid, 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  the  jus-  "  ^f'^Sd  tto 
tice  gave  judgment.  The  plaintiff  in  error  made  two  objec-  rigiits^  of  third- 
tions ;  1.  That  the  justice  was  a  minister  of  the  gospel ;  2.  ^"y^^^  ^l^ 
That  the  verdict  was  against  evidence.  parties  do  not 

The  justice,  in  his  return,  stated,  that  he  was  not  a  priest,  f^nof  debtor 
or  minister  of  the  gospel.  and    creditor, 

Per  Curiam,  There  is  no  ground  for  the  objection  that  -Jf^noi^o  defeat 
the  proceedings  before  the  justice  were  coram  n&n  judice,  creditors^eoods 
because  he  was  a  priest,  or  minister  of  the  gospel.     It  was  JJ*^^  ^  ^^  *5 

•    ^     r /•     X      !•      xi         11        ^'         .  ®'    *^  ,  the    bands   of 

not  true  m  pomt  of  fact ;  lor  the  allegation  is  expressly  con-  tbe      original 
tradicted  in  the  return,  and  if  it  were  not  so,  it  might  well  be  ®^*^  "^'^^^^^ 

'    ,         o  ilg   bemff  con* 

questioned  whether  the  court  could  take  notice  of  such  an  sidered  ^udu- 
objection,  in  this  way,  since  we  are  to  intend  that  the  justice  ^^W 
acted  under  a  regular  commission  ;  and  he  has  not  been  put 
to  answer  for  an  unconstitutional  exercise  of  power.  The 
acts  of  officers  de  facto,  are  often  valid,  as  far  as  they  concern 
the  public  and  the  rights  of  third  persons.  The  only  real  [  *  136  ] 
question  in  the  case  is,  whether  the  law  arising  upon  the  facts  («)  ^*^J^ 
would  warrant  the  verdict.  There  were  circumstances  *in  s^/oLj.  Rep[ 
this  case  from  which  a  jury  might  have  inferred  a  fraudulent  ^^  PeopUv, 
collusion  between  Tanner  and  Androaa,  to  cover  this  prop-  joh^*  jup. 
erty  ;  but  the  jury  have  drawn  a  different  conclusion,  and  the  ^-  ^^^![i 
case  IS  not  so  strong  as  to  warrant  an  interference  with  their  jokn:iup,9^. 
verdict  There  are  cases  in  which  goods  may  be  safely  left  V^!^^  .^  ^* 
with  the  original  owner,  as  was  intimated  in  the  case  of  F«f-  deU,m.  *"' 
nam  v.  Wiley,  (8  Johna.  Rep.  435,)  and  as  was  decided  in  (^)  yjde 
the  case  of  Kidd  v.  Rawlinaon.  (2  JB.  fy  P.  59.)  That  de-  9}^^^^ 
cision  seems  to  confine  the  case  to  instances  in  which  the  par-  ^  'f^^^^,  3 
ties  do  not  stand  in  the  relation  of  debtor  and  creditor  ;  and  Cowen,  fit, 
where,  of  course,  there  could  not  have  been  any  object  to  de-  boII^,  w/m* 
fisat  other  creditors,  and  where  the  goods  were  lent  for  a  tem-  337,  »«><^^ii« 
porary,  benevolent  and  honest  purpose.  The  jury  must  have  SITopin^on  of 
considered  this  case  as  coming  within  that  principle ;  and,  the  court.  Far- 
upon  the  whole,  the  judgment  must  be  affirmed.  wS^b^'jJSu. 

Judgment  affirmed.      Rtp-  430. 
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NEW-YORK, 

\^J^^sx'''^^  WiLLOUGHBY  ogainst  Carletok. 

WiLLOPGHBT 

CARiJiTov.        IN  error,  on  certiorari,  from  a  justice's  court. 

Carleion  brought  an  action  against  fVilhughbtfy  for  work 
Whev  after  and  labor  in  putting  up  a  fence,  being  the  division  fence  be- 

cauw  "iJl^'iSu  ^w®^n  ^^^^  l*"d»»  *»^  ^^  proportion  belonging  to  WiUaughby, 
journed,  at  the  which  he  had  neglected  to  mend,  for  more  than  a  month  after 
S^endlntf  aSd  ^quest.  Plea,  the  general  issue,  and  set-off.  The  justice 
at  ha  request,  adjoumcd  the  causc,  at  the  request  of  the  defendant,  to  the 
jourament  wai  ^^^  Jatiuartf,  whcn  the  parties  appeared ;  and  the  plaintiff 
ip^ted.  on  ac-  requested  an  adjournment,  on  account  of  the  non-attendance 
Mnce  of^maw  9^  »  wituess  who  had  been  subpcenaed.  The  defendant  ob- 
riai  witnesses,  jectcd,  but  the  justice  granted  the  adjournment,  on  the  plain- 
iJuT'objt'cUo'i  miff's  oath,  and  giving  security.  There  was  a  trial  by  jury, 
to  such  ad-  The  justicc  ruled  that  it  was  not  necessary  for  Carleton  to 
i^lvid  ^bylS  show,  that  the  proportions  of  the  fence  to  each  party  had  b*^n 
piaintiiT's  ap-  Settled  by  fence  viewers,  because  it  did  not  appear  that  any 
Kv'm^  Agoing  'I'spute  had  arisen.  He  also  decided,  that  it  was  not  requisite 
to  trial  on  the  that  the  costs  and  expenses  of  the  fence  should  be  settled  by 
meiiu.(a)  ^j^g  y^^f^ce  vicwera,  but  might  be  proved  by  witnesses.  The 
[  *  ^3^  ]  justice  ♦also  admitted  parol  proof  of  a  written  request  given 
of^^€*^Ji!ii°  ^^  ^^^  defendant  for  a  month,  to  mend  the  fence,  though  no 
trt^  as  to  the  noticc  had  been  given  to  produce  the  writing.  The  defendant, 
Pe'i?£?'*i?ea^h  j^^^^f^^yi  offered  to  prove  that  he  had  sold  the  land  ad- 
pait^r,  is  not  re-  joining  the  land  of  the  plaintiff,  at  the  time  of  the  notice,  and 
w"no '  dis^Cte  P*^"ced  the  deed,  and  the  grantee,  to  prove  it ;  but  the  jus- 
between  them ;  tice  Hilcd  that  the  Subscribing  witness  was  necessary,  and  the 
jSwe *Iliew JJr  ^^^^^'^c®  offered  was  rejected.  The  jury  found  a  verdict  for 
M  such  case^to  the  plaintiff,   for  seven  dollars,  on   which  the  justice  gave 

iSd*  Sr  ^^  judmnent. 

ofrepaJm^^      Per  Curiam.    There  is  no  well  founded  objection  to  the 
^Paroi    roof  j"***™^***  bclow.      1.  Whatever  objection  there  might  have 
of  a  written  DO-  been  to  the  second  adjournment,  on  the  strict  construction  of 
nSc^n?"*' "  ^®  *^*'  ^^  granting  it  was  reasonable  and  just,  under  the  cir- 
A  deed  can-  cumstauces  of  the  case,  (See  Powers  v.  Lockwood,  ante,  p. 
b^ih^  r"*r***  ^®^')  ^"^  ^^  objection  was  waived  by  the  appearance  of  the 
^thrat^'^^ac-  defendant,  afterwards,  on  the  day  of  adjournment  and  going 
Sw°abwnce!jf  ^^  *™'  ^^  ^®  merits.     This  cured  the  irregularity,  according 
the  subscribing  to  the  case  of  Dunham  v.  Hey  den.    (7  J^ns,  Rep,  381.) 
witiiesses.(^)         2.  The  justicc  was  correct  in  ruling  that  a  decision  of  the 
fence  viewers,  as  to  each  party's  proportion  of  the  fence,  was 
not  requisite,  if  no  dispute  existed  as  to  the  proportions ;  nor 
were  the  costs  and  expenses  of  repairing  the  fence  to  be  set- 
tled, in  this  case,  by  the  fence  viewers. 
3.  The  admission  of  parol  proof  of  the  written  notice  to 

r«)  Vide  ma  t.  Dmnur,  11  Jokm,  Ref,  461.  KWrnvrt  t.  Sudcm.  7  Jo1m$,  Rm.  SOO,  Jir«r. 
i  V.  M»,  1  Cmmii,  119.  I  -^ 

(h)  Seeandum  evidence  of  the  execution  of  a  deed  is  inadmissible  unless  the  absence  of  the 
mfascribers'  witnesses  is  accounted  for.  JedkMn  v.  Os^,  9  Opwm,  140.  Nor  can  the  eon* 
reasion  of  a  grantee  be  received  even  against  himself,  until  the  court  are  satisfied  that  th* 
wUaessfS  cannot  be  obtained  nor  their  signatore  proved.  Vide  Clark  v  toidirwn,  3  Mm.  US 
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the  defendant  to  repair,  was  also  correct.     Tower  v.  Wilson,  new-york. 
(3  Caines'  Rep,  174.)  Aiay,i8i2. 

4.  The  defendant  was  not  entitled  to  prove  his  deed  by  the  ^"^war^^ 
grantee,  without  accounting  for  the  absence  of  the  subscribing  v. 

witnesses.     The  grantee  had  the  strongest  interest  in  the  ques-       ^''^'* 
tion  to  be  put ;  and  it  showed  the  danger  of  departing  from 
the  general  rule,  as  to  the  proof  of  deeds. 

Judgment  affirmed. 


*Ward  against  Ames.  [  *  138  ] 

IN  error,  on  certiorariy  from  the  justice's  court  of  the  city      ir,  during  n 
of  New  York.  ''^^y'?^'  *"  **V 

v»   a^i^w^    M.v,,m,  ^  man  IS  compel- 

Amea  brought  an  action  of  asaumpstt  m  the  court  below,  led  to  leave  the 
against  Ward,  as  master  of  the  ship  Margaret,  to  recover  his  of  SiTsago  m"i 
wages  as  a  seaman  on  board  of  the  said  ship,  on  a  voyage  from  cruel  treatment 
NeiC'York,  to  Cadiz,  and  back  to  New- York.    The  defend-  ^^  ^toJ^^'hii 
ant  pleaded  non  aseumpait,  and  that  the  plaintiff  had  forfeited  agency,  and  for 
his  wages  by  desertion.     The  plaintiff  had  signed  the  articles,  ^nar^safciyl'ii 
in  the  usual  form,  for  the  voyage,  and  performed  his  duty  as  is  not  a  case  of 
a  seaman  on  board  the  ship,  until  the  22d  February,  1810,  ;ef51onr»ndte 
when  the  ship  was  lying  in  the  harbor  of  Cadiz.     The  plain-  iscntitied  to  re- 
tiff  was  ordered  by  the  mate  to  strap  a  block,  and  while  doing  ^^'^^  ^^^  [jj" 
it,  was  asked  by  the  mate,  why  he  did  not  tar  the  rope,  and  whole  voyage. 
was  answered  that  he  had  done  so ;  the  mate  then  struck  the 
plaintiff  violently  and  repeatedly.     He   knocked   him  down 
several  times,  and  beat  him  in  a  cruel  and  unjustifiable  man- 
ner.    The  plaintiff,  after  he  had  been  so  treated,  struck  the 
mate  with  a  marling  spike,  and  cut  his  head.     The  defei^dant 
was  on  the  quarter-deck  during  the  time,  but  did  not  interfere 
until  after  the  plaintiff  struck  the  mate,  when  he  came  up 
and  struck  the  plaintiff.     The  mate  went  on  board  a  Briiish 
ship  of  war  lying  in  the  harbor,  and  had  the  wound  in  his 
head  dressed,  and  shortly  after,  a  midshipman  with  a  boat's 
crew  came  from  the  British  ship  on  board  the  Margaret,  and 
demanded  the  plaintiff.     The  midshipman  was  invited  into 
the  cabin  by  the  defendant,  who  permitted  the  British  seamen 
to  search  for  tlie  plaintiff,  who  kept  concealed  and  was  not 
found.     The  visit   and  search  for  the  plaintiff,  by  the  British 
officer  and  men,  was  twice  repeated,  without  any  opposition 
on  the  part  of  the  defendant ;  and  the  plaintiff  concealed  him- 
self each  time,  so  as  to  avoid  discovery.     On  the  night  of  the 
22d  Feb.  the  plaintiff  left  the  Margaret,  and  got  on  board 
of  another  American  vessel,  and  worked  his  passage  home, 
without  wages,  and  arrived  in  New-  York  the  may  following. 

The  court  below  gave  judgment  for  the  plaintiff,  for  the 
whole  amount  of  his  wages,  being  eighty  dollars. 

Per  Curiam.     The  question  arising  on  this  case  is,  whether 
the  plaintiff  below  was  not  compeUcMi  to  leave  the  ship,  and 
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NEW-YORK,  actually  ^forced  out  of  the  service  by  cruel  treatment,  and  the 
May,  1812.  danger  of  impressment,  through  the  agency  of  the  master. 
^  ^"sTlYrrr^  The  court  below  must  have  drawn  that  conclusion.  The  sea- 
man was,  in  the  first  place,  and  without  any  justifiable  cause, 
cruelly  beaten  and  abused  by  the  mate,  in  the  presence,  and 
by  the  tacit  consent,  of  the  master.  He  was  provoked  to 
strike  in  his  defence,  and  the  mate  was  wounded  in  the  head. 
With  the  knowledge,  and,  it  is  to  be  presumed,  by  arrange- 
ment with  the  captain,  the  mate  went  on  board  of  a  British 
man  of  war,  lying  in  the  harbor  of  Ckidiz ;  a  boat  belonging 
to  that  ship,  with  a  midshipman  and  crew,  soon  after  came  on 
board  the  Margaret,  and  demanded  the  plaintiff,  Ames. 
They  made  repeated  searches  for  him,  and  with  the  apparent 
approbation  of  the  captain  ;  and  on  the  same  night  the  plain- 
tiff left  the  ship.  This  is  a  strong  case  of  an  escape  coerced 
by  ill  usage  and  danger  of  personal  safety.  No  explanation  of 
the  transaction  was  given  by  the  master,  upon  the  trial  of  the 
cause,  and  the  court  below  were  warranted  in  their  deduction, 
that  this  conduct  was  equivalent  to  an  unjust  and  forcible  re- 
moval of  the  seaman  from  the  ship,  and  that  he  did  not,  there- 
fore, forfeit  his  wages.  It  is  an  acknowledged  principle  in 
the  marine  law,  that  if  the  master  unjustly  dismiss  a  seaman, 
during  a  voyage,  he  is  entitled  to  his  full  wages  for  the  voyage. 
{Abbot,  p.  4.  c.  2.  s.  1.  Pothier,  Louage  dea  Maidots,  n. 
206.  Laws  of  the  Hanse  Towns,  art.  42.)  And  it  has  been 
considered  and  held,  that  if  a  seaman  is  obliged  to  fly  from  a 
service,  by  extreme  ill  usage  and  danger  of  his  personal  safety^ 
arising  from  the  master,  who  is  bound  to  protect  him,  it  is  not 
the  case  oin,  voluntary  desertion,  but  comes  within  the  reach 
of  th^  above  principle.  {Rice  v.  The  PoUy  and  Kitty,  2 
Pet,  Adm.  Decis.  420.  a  note  to  vol.  1.  p.  176.)  If  the  facts 
did  not  absolutely  require,  they  were  at  least  sufficient  to  up- 
hold, this  deduction,  and  the  competent  tribunal  having  drawn 
it,  there  is  no  just  ground  for  our  interference.  The  judgment 
below  must  be  affirmed. 

Judgment  affirmed. 


[  *  140  ]  ^Sprague  and  another  against  Shed. 

ro^T^T'^us-  ^^  eiTor,  on  certiorari,  from  a  justice's  court, 
lice  of^  ^thc  Shed  brought  an  action  against  James  and  Adolphus 
^!l^c^iclV-  ^P^^S^^i  on  a  promissory  note,  for  ten  dollars,  dated  the  28th 
^T,  aiS*^Sie  September,  1810.  The  suit  was  by  warrant,  which  was  re- 
piaiuUff  dw  not  turned,  "  cept  corpus,  and  the  plaintiff  notified."  The  justice 
jottice'  "^ve  Stated  that  he  understood  by  this  return  of  the  constable,  that 
ludgmcni    for  he  had  the  defendants  in  custody.     The  plaintiff  did  not  ap- 

the  plaiotin;  for  ,.     .     •"'i*.      mi    *^       ^  j   ■•         ^ 

the  amount  of  pear,  uor  any  person  m  his  behalf.     The  note  was  delivered 
anote  civcnbjr  to  the  justicc  by  some  person  whose  name  was  not  mentioned. 
re-  On  the  note  was  endoreed  a  request  by  the  defendants  to  enta 
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judgment  against  them.    One  of  the  defendants,  AdolphuB,  new-york, 
appeared  and  objected  to  having  judgment  entered,  and  de-  ,^^^2fIJJ*\^ 
manded  a  trial ;  but  the  justice  renised,  considering  him  pre-     Wailiho 
eluded  by  the  endorsement  on  the  note,  and  gave  judgment  ^« 

against  both  the  defendants,  being,  as  he  said,  satisfied,  by         ^^'" 
comparing  the  hand-writing  in  the  note,  and  the  endorsement,  tpett  to  enter 
that  they  were  the  same.  m^JSnied   ^ 

Per  Curiam.     This  judgment  cannot  be  supported ;  al-  which  was  de- 
though  it  is  probable  justice  has  been  done.     The  proceedings  'jj^^jr^  'jj*  ^ 


appear- 

justice  had  no  authority  to  enter  judgment.  Although  the  "»ffj^  ^or  m 
case  is  not  precisely  within  that  oiMaHin  v.  Mobs^  (6  Jchns.  Eehcdf,  it'was  a 
Bep.  126,)  here  being  process  issued  against  the  defendants,  Jj?^"'^?*^ 
still  it  comes  within  the  principle  of  that  case,  because,  by  the  the  jadgment, 
de&ult  of  the  plaintiff,  in  not  appearing,  his  cause  was  out  of  ti>«re*ore»  orro- 
court,  and,  of  course,  no  suit  was  pending.  But  admitting  the  °^^*"^'' 
plaintiff  to  have  been  in  court,  the  justice  should  have  required  ,^^  yj^^  p^ 
proof  of  the  note  or  confession,  and  could  not  give  judgment  pit  t.  WhaUv, 
on  a  comparison  of  the  handrwriting  of  the  endorsement  with  ii^^TTbtaM' 
the  agnatures  of  the  note,  especially  as  he  had  no  evidence  ii  J6hnB.Rep\ 
that  the  signatures  to  the  note  were  in  the  hand-writing  of  the  ^f^;,J^f^^  \ 
defendants.  Judgment  reversed.       WrMl^wt. 


*WAiLiiro  against  Toll.  [  ♦141  ] 

IN  error,  on  certiorari^  from  a  justice's  court.  Where  a  p«j 

Toll  brought  an  action  on  the  case,  against  Wailing,  for  fo"  I^physi- 
medicine  and  attendance,  as  a  physician.  The  defendant  de-  f^'^.  ^^h  ^ 
nied  the  account,  and  pleaded  the  general  issue.  Upon  the  thcT^ace^ud 
trial,  no  witnesses  were  produced  or  sworn.  But  the  return  jj«  kJ"'?*-*^ 
stated,  that  '^the  plaintiff  asked  the  defendant  whether  he  had  had^  furnuLd 
not  furnished  her  medicines  and  attendance,  as  a  physician,  as  ^  T^j^S^' 
he  had  charged  her  in  his  account,  to  which  she  answered  in  his\ecoantfbm 
the  affirmative ;  but,  at  the  same  time,  said  she  had  not  em-  ^^9  ^^^  >h< 
ployed  him,  and  that  she  was  under  the  age  of  twenty-one  edh?m  ancfwu' 


years.*'  No  further  proof  was  offered  by  either  party.  The  uydcnheageof 
justice  gave  judgment  for  the  plaintiff  for  five  dollars  and  helS^^at'^rack 
thirty-seven  and  a  half  cents,  besides  costs.  confusion  mmt 

Per  Curiam.  The  judgment  must  be  reversed.  The  plain-  getSerJ^'^'^uBd 
tiff  relying  altogether  upon  the  defendant's  confession,  that  would'  not  au- 
coniession  must  oe  tdcen  altogether;  and  althoush  she  admit-  uce"'^to'^^Te 
ted  that  the  medicine  and  attendance  had  been  nimished  her,  judgment  a- 
yet,  at  the  same  time  she  denied  her  responsibility  for  the  {^diuit.(a) 
amount,  because  she  had  not  employed  the  plaintiff,  and  be- 
cause  she  was  a  minor.  She  might  avail  herself  of  her  infancy,  aic/imition  or 
under  the  plea  of  non  aeeumpM.  (I  Salk.  291.  1  Esp.  JV.  confession  of  a 
P.  301.)    For  any  thing  that.appears,  and,  indeed,  such  is  the  i^^^  ;^|,^ 
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NEW- YORK,  reasonable  intendmenl,  she  was  living  with  her  father,  and  the 

May,  1812.     medicifle  and  attendance  furnished  at  his  request.     An  in&nt 

''^[J^^^^^^  who  lives  with,  and  is  maintained  by,  her  father,  cannot  bind 

▼.  herself  for  necessaries.    (2  Black,  Hep.  1325.     1  JSsp.  N.  P. 

Lc  Rot.      3^.  ^    rp|^^  confessions  of  the  defendant,  when  all  taken  to- 

u,   10  John*,  gether,  showed  that  she  was  not  responsible,  admitting  that 

f^Bnionl^d.  ^^^^   medicine  and  attendance  had  been  furnished,  without 

3G5.    Hiitkuu  something  more  being  proved  by  the  plaintiff.  (3  Johns.  Rep. 

T.     SntHhf    1 1    Atyy  \ 
Johfu.RepAGl.  ^^*') 

Smith  V.  Jones,  Judgment  reversed. 

16  Johns.  Rep,                                                     MiMH>M«ia^M«aMMi^ 
129.  


[  *  142  ]  *HoTCHKiss  against  Le  Roy  and  Rodgurs* 

In  an  action  IN  crror,  on  certiorari,  from  a  justice's  court. 
aTus^e^^^  Le  Roy  and  Rodgere,  who  were  partners,  as  attorneys, 
peace,  by  an  brought  an  action  against  Hotchkiss,  before  the  justice,  to  re- 
covcTa'bUiTf  cover  the  amount  of  a  bill  of  costs,  in  a  certain  suit  commenced 
costs  in  a  suit  in  bv  them,  for  the  defendant,  in  the  Court  of  Common  Pleas  of 
oSmiSl^picas^  ^^00^^  county.  The  defendant  pleaded  non  assumpsit, 
the  only  evi-'  The  plaintiffs  proved,  by  the  attorney  for  the  defendant,  in  the 
^pioyment,**'*  cause  in  the  Court  of  Common  Pleas,  that  Le  Roy  and  JRod- 
was,  that  of  the  gCTS  actcd  as  attorneys  for  the  plaintiff;  and  that  he  considered 
©"poSue  nirtv*'  ^^^^  ^  such,  iu  the  progress  of  the  suit ;  but  there  was  no 
who  said;  that  Other  proof  that  the  plaintiffs  were  employed  by  Hotchkiss. 
ed  a?'a«onw  ^^^  scrvicc  of  a  bill  of  costs,  according  to  the  statute,  was 
for  the  dcfenci-  provcd.  It  was  signed,  however,  by  Rodgers,  in  the  name  of 
ThVwM*'heid*  ^^®  plaintiffs,  after  the  dissolution  of  their  partnership.  A 
not  to  be  suffi-  motion  for  a  nonsuit  was  made,  which  was  overruled,  and  the 
ofX5(Salntiff»s  c^"^®  submitted  to  the  jury,  who  found  a  verdict  for  the  plain- 
bavin^  been  tiffs,  for  thc  amount  of  their  bill  of  costs. 
Se^dcfendont^^  P«r  CyLriam.  There  is  no  evidence  whatever  that  the  ploin- 
Thoufh  it  tiffs  below  were  employed  by  the  defendant  to  prosecute  the 
"*  wite*u>  "*"  ®"^^' '°  which  the  bill  of  costs,  for  which  this  suit  was  brought, 
UHsori^naiem.  arosc.  It  IS  hardly  to  be  presumed,  that  the  suit  was  com- 
pioyment  of  an  menccd  and  prosecuted  without  his  directions,  but  some  evi- 
some'^recognl-  dence  ought  to  have  been  offered  to  the  jury,  to  authorize 

ihc"  art**'i!ll  i^^  *^®"^  ^^  ^^^^  ^^^^  *  conclusion.  Although  it  might  be  diffi- 
pro|ress'of  the  cuit,  and,  perhaps,  unpossible,  in  most  cases,  to  prove  the  ori- 
*"*t'  'be^how**  ginal  employment,  yet  some  recognition  of  the  attorney  in  the 
tomakohimiiifi'  progress  of  a  suit,  may  easily  be  shown,  and  without  some  such 
Meforthecosu.  proof,  it  would  be  unjust,  and  a  dangerous  precedent,  to  make 
a  party  liable  for  costs.  The  verdict  of  the  jury  is  unsupport- 
ed by  any  evidence^  and  the  judgment  must  be  reversed. 

,  Judgment  reversed. 

(«)  Ik  debt  on  a  Jodgnent  xeadeied  in  •  steer  atale,  where  the  reeoid  ttateA  Dim  tbe  de- 
fendant appeared  by  attomev,  It  was  held  that  he  misht  shew  tliat  the  attorney  was  not  au- 
tboriied  to  appear  fbr  htm,  but  that  until  he  did  so,  the  authority  mast  be  presuned.  aim- 
My  ▼.  Smmam^  e  WtmiM^  463.    It  would  seem  that  the  verity  of  tbe  lecord  muet  eqaaUy  be 

Iiresamed  where  the  suit  Is  for  costs  Incident  to  the  original  Institution  of  proceedings  as  woers 
t  Is  upon  tbe  Judgment  in  wbicta  those  proceedinirs  tenninated.  And  if  tbe  pseaaniplSoB  el 
authority  is  warranted  by  the  production  of  the  record  of  a  sister  state,  aJbrHori,  is  It  legiti- 
mate where  tbe  soft  origiBalee  and  ia  conMuuaaiad  at  iKime.  Vide  Jr*J>Mmd  ▼.  0«mu 
SOMMISS53.  ^^^ 
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NEW-YORK, 

♦Carter  against  Jarvis.  v^^^C^^iL 


WXLLS 

V. 

Lank. 


IN  error,  on  certiorari,  from  a  justice's  court. 

Jarvis  brought  an  action  of  trespass  against  Carter ,  for  cut- 
ting and  carrying  away  wheat  sown  by  him  upon  the  land  of  ^-  ""W*^ 
Carter,  upon  shares.  The  declaration  alleged,  that  the  plain-  terest^in  wheat 
liff,  by  Halsey  Rodgers,  his  assignee,  complained,  &c.  and  it  f"T'f|;**\^J 
concluded  to  the  damage  of  the  said  Halsey,  assignee  as  afore-  had  heen^own 
said,  of  twenty-five  dollars.  on  shares. 

At  the  trial,  in  September,  1809,  Halsey  appeared  for  Jar-  thai  an^acUon 
vis,  and  was  objected  to  by  the  defendant.  He  produced  and  ^^  trespass  for 
proved  an  assignment  of  the  wheat  from  Jarvis  to  him,  and  J"ing\^"ay'^ulc 
was  then  admitted  to  appear  in  behalf  of  the  plaintiff.  On  the  ^*»«a^  could 
trial,  the  assignment  was  read  and  relied  upon,  in  behalf  of  the  uined*^in"^ 
plaintiff;  but  it  was  objected,  on  the  part  of  the  defendant,  »^"»«  of  .^-  »>r 
that  the  assignment  of  the  field  of  wheat  growing,  devested  but  *8»rouif"lS 
the  plaintiff  of  all  right  to  it,  and  that  he,  of  course,  could  not  »  »he  name  of 
maintain  the  action.  This  objection  was  overruled  by  the  jus-  ihe"^pro^riy 
tice,  and  a  verdict  was  found  for  the  plaintiff,  on  which  judg-  was  awigneci. 
ment  was  rendered  for  twenty-one  dollars  and  sixty-seven  ^"' 
cents  damages,  and  five  dollars  costs. 

Wendell,  for  the  plaintiff  in  error. 

Skinner,  contra. 

Per  Curiam.  This  judgment  must  be  reversed.  The  wheat 
growing  on  the  ground,  had  been  sold,  and  transferred  by  the 
plaintiff  to  Rodgers.  The  assignment  is  not  set  out  at  length, 
in  the  return  ;  but  it  was  treated  as  an  instrument  duly  trans- 
ferring all  the  interest  of  the  plaintiff  to  Rodgers ;  and  in  the 
declaration  the  injury  is  alleged  to  be  done  to  Rodgers,  as 
assignee  of  the  plaintiff.     There  was  no  necessity  for  bringing  . 

the  suit  in  the  name  of  Jarvis;  and  he  having  devested  him-  Bwya-^Cow^ 
self  of  all  interest  in  the  subject,  could  not,  for  his  own  benefit,  *"»^- 
sustain  the  action. 

Judgment  reversed. 


*Wells  against  Lane.  [  *  144  J 

IN  error,  on  certiorari,  from  a  justice's  court.  parU  deda- 

hane  brought  an  action  of  debt  against  Wells,  before  the  ^^^^^^^^% 
justice,  for  two  penalties  of  twelve  dollars  and  fifty  cents  each,  years  ugo,  by 
under  the  act  concerning  slaves,  for  harboring  the  slave  of  the  *5%"*1hat"^h« 
plaintiff,  named  Betty,  on  the  8th  and  9th  days  of  November,  purdiased  bet 
The  plaintiff,  who  was  a  free  black,  proved  that  he  purchased  }<>  "jjjj  ^J«J 
Betty  and  her  mother,  about  twenty-four  years  ago,  and  that  hcmrantherto 
he  married  the  mother  when  Betty  was  about  a  year  old.  c^^i/'^'i^''*'^ 
Betty  and  her  mother  were  born  slaves.  The  plaintiff  de-  m^anumisson  of 
dared  to  one  witness,  that  he  had  purchased  his  wife  and  child  »»»<^*>  *^\^u\  ©r 
from  bondage,  and  that  they  were  received  among  their  socio-  ,inee  ihc^siat- 
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NEW-YORK,  ty  (quakers)  as  free  persons ;  that  he  had  paid  a  trifling  sunr 
May,  1812.     f^^  them,  becausc  he  had  purchased  them  from  bondage  into 
^^"''weliT^  freedom.     The  plaintiff  knew  that  neither  slaves,  nor  slave- 
V.  holders  could  be  admitted  in  the  society,  and  while  the  plain- 

AifB.        ^jg-  ^^j  j^jg  family  were  in  the  society,  they  were  considered 
ute of 8th  iipnV,  as  children  and  not  as  slaves.     To  another  witness  he  ex- 
c.  i^JTsiave  pressed  a  determination  to  have  a  free  family,  and  said  that  his 
can  be  maou-  wife  had  assisted  in  procuring  her  and  her  daughter's  freedom. 
^  "1^-  and  that  he  always  called  Betty  his  child, 
ment   in  writ-      The  Only  proof,  as  to  the  harboring,  was,  that  the  witncj^s* 
-ng      ^^^^  was  requested  by  the  plaintiff  to  warn  the  defendant  from  de- 
taining Betty;  and  the  defendant  replied,  that  h^  considered 
her  free ;  and  that  the  defendant  admitted  that  Betty  was  in 
his  house  or  family,  or  something  to  that  effect ;  that  when  the 
defendant  was  warned  not  to  keep  Betty^  he  said  she  might 
go,  but  he  could  not  conscientiously  turn  her  away.     The  jury 
found  a  verdict  for  the  plaintiff,  for  twenty-five  dollars,  on 
which  the  justice  gave  judgment. 

-Per  Curiam.  In  determining  whether  the  negro  woman. 
Betty ^  is  to  be  considered  the  slave  of  the  plaintifi*  below,  we 
must  look  at  the  law,  as  it  stood  at  the  time  of  the  purchase, 
which  appears  to  have  been  upwards  of  twenty  years  since. 
Our  present  statute  relative  to  manumissions,  would  seem  to 
require  a  certificate,  or  some  instrument  in  writing,  for  that 
purpose.  And  such  was  the  construction  intimated  by  the 
court,  in  the  case  of  Keteltas  v.  Fleet,  (7  Johns,  Rep.  330.) 
The  words  of  the  statute  are,  that  it  shall  be  lawful  for  the 
[  *  14&  J  owner  of  any  slave,  to  manumit  such  slave,  *by  last  will  or 
testament,  or  by  any  certificate  or  writing  /or  that  purpose. 
(I  Rev.  Laws,  612!)  These  terms  are  more  limited  than 
those  used  in  the  statute  of  1788,  (2  Greenleafs  edit.  Lawn^ 
88,)  which  are,  that  if  any  person  shall  by  last  will  or  other^ 
wise,  manumit  or  s«t  free  his  slave,  such  slave  shall  be  con- 
sidered as  freed  from  such  owner.  And  the  provision,  in  the 
third  section  of  the  present  statute,  was  intended  to  confirm 
manumissions  informally  made.  It  declares,  that  all  the  man- 
umissions of  slaves  made  by  the  people  called  quakers,  and 
others,  before  the  9th  day  of  March,  1798,  although  not  in 
strict  conformity  to  the  statutes  then  in  force,  relating  to  such 
manumissions,  shall  be  valid  from  the  time  they  were  made. 
It  would  not  be  giving  to  this  provision  its  due  effect  and  ope- 
ration, to  consider  no  manumission  valid,  unless  it  was  in 
writing.  And  if  parol  manumissions  were  binding,  the  plain- 
tiff's declarations  fully  show  that  he  never  considered  Betty 
as  his  slave,  nor  did  he  purchase  her  as  such.  He  declare<l 
that  her  former  master  would  not  give  him  a  bill  of  sale  of  her 
or  her  mother,  for  fear  he  might  abuse  or  sell  them.  That  he 
(«)  ^  note  gave  a  trifling  sum  for  them,  because  he  purchased  them  from 
l.  V/erf,  ^  bondage  into  freedom.  That  they  were  received  among  their 
Joh$u.Rip3Sii,  society,  as  free  persons ;  and  that  he  had  always  called  Betty 
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his  child.     After  such  declarations  and  such  a  lapse  of  time,  new-tork, 
to  authorize  the  plaintiff  to  claim  her  as  his  slave,  would  be     ^^*^'  ^^**- 
extremely  unjust ;  and  unless  she  was  his  slave,  there  is  no  ^VAiTsLTcir 
ground  upon  which  he  could  maintain  the  action ;  for  she  cer-      ^  v. 
tainly  was  not  a  servant,  in  any  other  respect,  within  the 
meaning  of  the  statute.     The  judgment  must,  therefore,  be 
reversed. 

Judgment  reversed. 


Taylor. 


•Van  Sltck  against  Taylor.  [  *  146  ] 

IN  error,  on  certiorari,  from  a  justice's  court.  in  an  action 

Taylor  brought  an  action  of  debt  against  Van  Slyck,  a  con-  brought  a^^Mt 
stable,  for  the  escape  of  Josias  Minkler,  jun.  in  his  custody,  aconstabre,be- 
nnder  an  execution  at  the  suit  of  Taylor,  issued  by  a  justice,  ©f  ^'tue  ^^AJ^«^ 
The  execution  against  Minkler  was  not  produced,  nor  any  **»«  execution 
reason  given  why  it  was  not.  Parol  proof  was  given,  that  the  dwed^but^jS^ 
defendant  below  had  such  an  execution,  on  which  he  held  »•<>'  .evidence 
B&nkler  in  his  custody.  The  amount  of  the  execution  was  h^waV"beidj 
not  stated.  No  objection  was  made  to  this  parol  proof.  The  f^ai  ihis  not  be^ 
defendant  below  moved  for  a  nonsuit,  but  on  what  ground  was  "}^  °h^e'^*^Hai! 
not  stated,  and  the  justice  denied  the  motion.  The  defendant  could  not,  aAer- 
below  then  proved,  that  whilst  he  had  Minkler  in  his  custody,  j^Jed*  for  error 
and  was  conveying  him  to  prison,  he  met  the  justice  who  i^) 
issued  the  execution,  and  who,  after  some  conversation,  (which  no^aiiihoriry  to 
was  not  stated,)  required  the  defendant  to  return  him  the  exe-  discharge  a  pri- , 
cution,  which  was  done,  and  the  justice  discharged  the  pris-  fST' without  "a 
oner.  There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff,  special  power, 
on  which  the  justice  gave  judgment  for  nine  dollars  and  the  pos©,^  friin^"he 

costs.  plaintifi*  in  tbe 

Per  Curiam.  The  objection  now  raised  against  the  admis-  *"'j^„j  j^ ^^  ^^^^ 
sion  of  parol  proof  of  the  execution,  comes  too  late;  it  would  stable  who  has 
have  been  valid,  had  it  been  made  on  the  trial,  but  no  such  {^^J  '*"*co°s^^ly 
objection  appears  to  have  been  made,  and  we  cannot  intend,  discharges  him 
for  the  purpose  of  reversing  a  judgment,  that  this  framed  the  hwt?cc  wh^oba* 
ground  of  the  motion  for  a  nonsuit.  All  intendments  ought  no  such  author- 
to  be  in  support  of  the  judgment.     The  constable  doubtless  *V.  .r™"   '^* 

,    .         *^*  ,    -  .  ,  r  .    °   1      !•  .  1,1  I  plaintiff,  he  is 

acted  m  good  faith,  and  m  obedience  to  what  he  supposed  liable  to  an  ac 
competent  authority,  in  discharging  Minkler,  yet  this  will  not  ^'°"  ^<*'  ■"  *»• 
excuse  iiim.     The  justice  had  no  authority,  in  his  official 
character,  to  order  the  prisoner  discharged,  and  no  special 
power  for  that  purpose  appears  to  have  been  given  by  the 
plaintiff  in  the  execution.     It  was,  therefore,  an  act  altogether    {e)y\6eBtuh 
unauthorized,  and  will  not  excuse  the  constable.  \'  J^^S^^kJ 

'  ¥    J  A  J         Johm.  Rep,  19. 

Judgment  reversed. 
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NEW-YORK, 
May,  1812. 

*The  People  against  W.  Runkle. 

AN  indictment  for  a  forcible  entry  and  detainer  was  found 

The  trustees  the  19th  June,  1810,  against  the  defendant  and  John  Bunkle 

ni^  reUgiSSs  and  John  Bicker,  since  deceased,  under  the  third  section  of 

society  ,    are,  the  "  Act  to  prevent  forcible  entries  and  detainers."     (^Sess. 

(u)  3  «.  s.  11.  c.  6,  7.  (a)     See  S  Johns,  Rep.  464  —  466.) 
W7.^ii.  »p|^^  indictment  was  tried  at  the  New-York  sittings,  in 

w'tiu^d  if^  December,  1811,  before  Mr.  Justice  Van  Ness.  The  follow- 
possesxion  of  ing  facts,  in  addition  to  what  appear  in  the  report  of  the  case, 
raiiUe*,  M?a^  ^^  *  former  motion  for  a  new  trial,  are  all  which  it  is  thought 
considered    as  material  to  State. 

If^ibe^CTouSd  George  Gilfert,  a  witness  for  the  prosecution,  testified,  that 
aiid  buildings  the  trustees  of  the  German  Reformed  Church,  for  many  years 
^^^"c1i;and  previous  to  the  13th  June,  1810,  had  the  possession  of  the 
if  the  trustees  church ;  that  the  trustees,  according  to  the  church  government, 
ofThe*^chureh  were  ordered  by  the  consistory  to  take  charge  of  the  properly, 
against  the  mi-  and  lock  the  church  against  Runkle;  and  the  witness  and  two 
rre|Ition  *and  Other  trustees  were  appointed  a  committee  for  that  purpose, 
they  breai:  and  and  that,  in  Compliance  with  the  order  of  the  consistory,  the 
cliareh,  %  committee  locked  the  church  and  fastened  the  windows,  and 
force,  an  indict-  the  witncss  took  the  kcys,  which  were,  at  the  time  of  the  for- 
siaj"ic'*'of*'the  ^^^^^  entry,  and  then  were,  in  his  possession  ;  that  on  the  1 1th 
trustees, wiiiiie  of  June,  1810,  the  trustees  received  the  following  written 
I^'such  %^ni  demand  of  the  records,  papers  and  property  of  the  church. 
bu entry/  '  '' New-York,  JuM  llth,  4  o'clock,  F.  M.  1810.  We  the 
mint  for *a*for^  Subscribers,  corporation  of  The  Reformed  Protestant  High 
cibic;  cnirjrand  Dutch  Church,  in  Nossau  Street,  between  John  street  and 
enouer'if\he  ^^^^^^  Lane,  in  this  city,  request  and  demand  of  you,  Messrs. 
complainants,  Georgc  GUfcrt,  Matlicw  lAiff,  Ludoxoick  Sherman  and  En- 
ed  anTtho^?n-  S^  Frcnnd,  late  trustees  of  the  German  Reformed  C  hurch 
jurV,  are  stated  aforcsaid,  and  of  all  other  persons  whatsoever,  all  the  keys, 
rcrtainiy^cn-  ^^^^  books,  documents,  bonds,  papers,  money,  accounts, 
able  the  court  treasury,  and  every  thing  and  article  and  property,  &c.  bc- 
[  *  148  ]  longing  and  appertaining  *to  said  church  or  congregation.  In 
to  ascertain  the  virtue  whercof,  we  havc  hereunto  affixed  our  names  and  seals." 
^j»jy»  **•>*'  ^-  Signed  by  fVilliam  Runkle  and  eight  others ;  and  the  said 
tion ;  and  any  defendant  has  continued  to  preach  there  ever  since. 
«ss'imra?  •  T*  ^  certificate  of  incorporation  was  then  produced,  in  the 
descripoii"  or  words  following,  to  wit :  "  City  of  New-  York,  ss.  We  the 
name  of  a  cor-  subscribers,  cldcrs  of  the  German  Reformed  Church,  in 
norviuito^e  the  city  of  NeiO'York,  do  hereby  certify,  that  the  members  of 
P^°^^<*'"S*-  the  said  church,  having  been  duly  convened  on  the  thirty-first 
trusiees^ofaxe^  day  of  May,  last  past,  agreeably  to,  and  for  the  purposes 
iiffioas  imorpo-  mentioned  in  an  act  of  the  legislature  of  this  state,  passed  on 
Jired  "bv^sia-  ^^^  sixth  day  of  April  last,  entitled  *  An  act  to  enable  all  the 
*H'®'.*?  ^  **•"  religious  denominations  in  this  state  to  appoint  trustees,  who 
cJasses,  and  the  shall  be  a  body  corporate,  for  the  purpose  of  taking  care  of 
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the  temporalities  of  their  respective  congregations,  and  for  new- YORK, 

other  purposes  therein  mentioned,''  did,  in  pursuance  of  the  ^"^^  ^**^*' 

said  act,  proceed  to  the  election  of  the  said  trustees,  and  that^  PfioPLiT^ 

upon  the  votes  of  the  said  members  of  the  said  confin-egation  v. 
then  and  there  assembled  being  taken,  the  following  persons 

were,  by  a  plurality  of  voices,  elected  to  that  office,  namely,  «*«»«    of   one 

Henry  Whiteman^  Christopher  Freguehein,  Frederick  Weis-  bl**vawied  !a 

stnfela,  JViUiam  Lionhard,  Hilliam  Snyder,  Frederick  Boc-  ^hc   expiration 

digee.  Christian  WiU,  George  Dietrich^  and  Anthony  Apple,  soihatonc^ihrrd 

and  we  do  hereby  certify,  that  it  was  then  and  there  unani-  should  be  "  an- 

mously  agreed,  that  the  style  and  name  by  which  the  said  "nd '^ihar**^!!;© 

trustees  and  their  successors   should  be   thereafter   known,  t>mc  of  the  an- 

should  be  by  the  style  and  name  of  '  The  Corporation  of  the  "h^w  ^^^^'^i" 

German  Reformed  Church,  in  the  city  of  New- York, ^     In  least,  six  davt 

witness  whereof,  we  the  said  elders  have  hereunto  set  our  candes^rfiouid 

hands  and  seals,  this  ninth  day  of  June,  in  the  year  of  our  happen ;  it 

Lord  one  thousand  seven  hundred  and  eighty-four,  and  of  the  cfection**** 

independence  of  the  state  the  eighth."     Signed,  Henry  WiU  Pinxter  Monr 

and  Jacob  Spray.  ,...,,  ^er  fet^ 

^^ Beit  remembered,  that  on  the  eleventh  day  of  June,  one  day,)  in  f bHi 
thousand  seven  hundred  and  eighty-four,  before  John  Sloss  move^^S^^ 
Hobart,  one  of  the  justices  of  the  Supreme  Court  of  Judica-  day,  and  uoiTa 
ture  for  the  state  of  Neto-  York,  came  and  appeared  John  ^^^«'*a'"»wo» 
MildoUar,  one  of  the  subscribing  witnesses  to  the  aforegoing  Where  the 
certificate,  who  being  duly  sworn,  deposed  that  the  aforenamed  Sfroi'ion  are*^rel 
Henry  Will  and  Jacob  Spray  signed  and  sealed  the  same  in  quired  to  be  an- 
presence  of  Andrew  Rode  and  the  deponent,  and  that  the  ""*jj.v,„*^®*^lhat 
said  Andrew  Rode  signed  his  name  as  a  witness  thereto,  in  they  may  co». 
presence  of  this  deponent ;  and  *I,  having  inspected  the  same,  [  *  149  J 
and  finding  no  alterations  therein,  do  order  it  to  be  recorded,     tinue  in  office 

«  John  Sloss  Hobart."      '^\^S^Zi 

"Recorded  in  the  office  of  the  city  and  county  of  New-  are  elected,  («) 
York,  this  11th  day  of  June,  1784. 

(Signed)  "  Robert  Benson,  Clerk. " 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
evidence  varied  from  the  record,  in  the  style  of  the  corporation, 
but  the  objection  was  overruled  by  the  judge.     Mr.  Gilfert 
testified,  that  George  Gilfert,  Mathew  I^uff,  Ludoioick  Sher*     («)  The  tnw- 
man  and  Engle  Frennd,  were  the  trustees  of  the  German  ^^^{t^^\^ 
Reformed  Church  in  the  city  of  New^  York,  at  the  time  the  ly,  though  they 
consistory  of  that  church  gave  orders   to  lock   the  church  iy*3ectef,"ar© 
against  Runkle,wid  at  the  time  of  the  entry  by  the  defendant,  ia  colore  ojun; 

The  defendant  then  gave  in  evidence  his  call,  by  the  con-  J^j^n^I'  ''are 
gregation  of  the  said  church,  which  was  attested  by  the  chair-  valid  until  they 
man  of  the  board,  at  the  meeting  of  the  corporation,  on  the  IJdgmcmsfitiw 
25th  day  of  August,  1805.  wn  of  the  pec- 

To  show  that  the  corporation  of  the  German  Rtformed  ^g^y^jfuu^ 
Church  was  dissolved,  the  defendant  proved,  that  the  election  6  Cowm,  23.' 
for  trustees  had  always  been  held  on  Pinxter  Monday.  JvucJckt!^'^^ 

The  defendant  further  proved^  that  part  of  the  congregation  Cowen,  40%, 
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NEW-YORK,  attached  to  Mr.  RtuMe  assembled  on  the  23d  of  May,  1810, 
Maj,  i8it.     incorporated  themselves,  under  the  act  of  the  27th  of  March, 

^"^^^1^^^  1801,  styling  themselves  The  Minister ,  Elders  and  Deacons 
r.  of  tlte  ttef armed  Protestant  High  Dutch  Church,  the  certiii- 

'^**^**      cate  whereof  was  in  the  words  following,  to  wit:  * 

<'  By  virtue  of  the  act  of  the  legislature  of  the  state  of  New^ 
York,  entitled  ^An  act  to  provide  for  the  incorporation  of 
religious  societies,'  passed  the  twenty-seventh  day  of  March, 
one  thousand  eight  hundred  and  one,  we  the  minister,  elders 
and  deacons  of  the  Reformed  Protestant  High  Dutch  Church, 
in  the  city  of  New-York,  in  Nassau  Street,  beti/reen  John 
Street,  and  Maiden  Lane,  and  our  successors  for  ever,  shall, 
as  a  body  corporate,  be  called,  distinguished  and  known,  by 
the  name,  style  or  title  of  ^  The  Minister,  Elders  and  Deo- 
cons  of  the  Reformed  Protestant  High  Dutch  Church  in  the 
city  of  NeW'York.*  Given  under  our  hands  and  seals,  the 
twenty-third  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ten."  Signed  by  fl'illiam  Runkle 
and  eight  other  persons. 

Peter  Dob  was  then  produced  and  sworn,  w^ho  proved  that 
the  church  was  opened  bv  the  order  of  the  new  corporation, 

J  •  1 50  ]  and  a  *large  majority  of  the  congregation.  He  further  proved, 
that  in  March,  1810,  a  partial  meeting  of  the  congregation 
was  called  by  the  old  trustees,  at  which  a  motion  was  made 
for  the  dismissal  of  Mr.  Runkle  from  the  ministry  of  the 
church,  and  two  papers  prepared,  one  to  be  signed  by  those  in 
fiivor  of  his  being  discharged,  and  the  other  by  those  against 
it.  That  thirty-three  persons,  some  of  whom  were  not  stated 
hearers  of  the  church,  sighed  the  paper  for  the  discharge  of 
Mr.  Runkk,  but  such  of  Mr.  RunUe's  friends  as  were  present, 
thinking  the  proceedings  irregular  and  highly  improper,  refused 
to  vote  upon  the  question.  He  further  said,  that  there  was  a 
majority  of  the  congregation  in  favor  of  Mr.  Runkle.  On  his 
cross-examination,  he  stated  that  at  a  meeting  of  the  new  con- 
gregation, it  was  proposed  by  some  one,  that  Aymar,  the 
blacksmith,  should  be  sent  for  to  open  the  church,  but  he  did 
not  recollect  that  the  proposition  was  made  by  Mr.  Runkle ; 
that  it  was  determined  that  the  church  should  be  opened,  and 
it  was  known,  at  that  time,  that  the  church  was  locked  against 
Mr.  Runkle.  It  appeared  that  Mr.  Runkle  was  present  at 
this  meeting. 

On  the  part  of  the  prosecution,  the  Rev.  Gerardus  Kuyper, 
a  minister  of  the  Low  Dutch  Church,  proved  that  the  Ger- 
man  Reformed  Dutch  Church  was  considered  as  forming  a 
member  of  the  Chassis  of  New-York,  in  the  ecclesiastical 

5overnment  of  the  Reformed  Protestant  Dutch  Church,  in 
forth  America,  and  it  was  considered  subject  to  the  jurisdic- 
tion <^  the  Classis  of  New-  York ;  that  by  the  constitution 
of  the  Rtformed  Dutch  CSiurch,  no  caU  of  a  minister  is  valid, 
unless  approved  of  by  the  C^sis,  nor  can  a  minister  be 
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legally  confirmed,  without  the  order  of  the  Clasais;  that  no  new-york, 
church  or  consistory  can  withdraw  itself  from  the  Clasdis,  May,i»it. 
without  permission  from  that  body.  He  further  proved  that 
Mr.  Runkle's  call  had  never  been  approved  by  the  Classis  of 
the  Law  Dutch  Church,  The  minutes  of  the  proceedings 
of  the  daasis  were  produced,  by  which  it  Appeared,  that 
from  the  year  177S  to  1775,  that  church  had  been  regularly 
represented,  annually,  in  the  said  Clotasis ;  that  from  1776  to 
1783,  during  the  revolutionary  war,  no  minutes  were  kept; 
that  in  1784,  the  church  was  not  represented ;  that  in  1785, 
the  congregation  withdrew  itself  from  the  dominion  of  the 
doMsiSy  but  the  Clasais  never  assented  thereto ;  that  in  1797, 
there  was  a  proposal  made  by  the  ClasHs  for  a  re-union  with 
the  said  church,  to  which  no  answer  was  received,  until  the 
year  1800,  when  the  proposition  was  agreed  to ;  and  an  """entry 
was  produced,  in  the  minutes  of  the  consistory  of  the  German 
Reformed  Churchy  whereby  it  appeared  that  the  consistory  of 
that  church  unanimously  assented  to  the  re-union  ;  and  repre- 
sentatives were  sent  to  attend  a  meeting  of  the  Gassis ;  that 
the  said  church  was  regularly  represented  in  the  CUiseis,  from 
the  period  of  its  re-^union,  until  the  year  1805 ;  that  in  the 
year  1601,  a  minister  was  called  by  the  congregation,  whom 
the  Clasaia  disapproved,  and  refused  to  confirm,  but  he  nev- 
ertheless preached  for  some  time,  until  his  decease.  Mr. 
Kuyper  further  proved,  that  in  1805  there  was  no  dismissal  of 
Uie  said  church  from  the  government  of  the  CZassis,  neither 
was  there  any  in  1785.  He  further  testified  that  Mr.  Runkle 
bad  never  appeared  in  the  ClcLseie  of  the  Reformed  Dutch 
Church  in  New-  York. 

John  Frederick  testified  that  he  wwb  a  member  of  the  con- 
sistory of  the  German  Reformed  Church,  in  1805  ;  that  they 
bad  been  for  some  time  without  a  minister,  from  the  difficulty 
of  procuring  one  who  could  preach  both  in  English  and  €r  er- 
man ;  that  at  length  the  congregation  assembled  and  called 
Mr.  Runlde ;  that  the  consistory  were  opposed  to  the  call  of 
Mr.  Runkle ;  that  Mr.  Runkle,  immediately  on  his  arrival, 
refused  to  acknowledge  the  authority  of  the  Claseis  of  New- 
York,  or  to  sign  the  articles  of  faidi  of  that  church,  which 
produced  some  dissatis&ction  among  the  congregation,  and 
those  who  were  dissatisfied  left  the  church ;  that  Mr.  Runkle 
recognised  the  consistory  as  the  spiritual  governors  of  the 
church ;  that  the  old  consistory  served  a  year  after  Mr.  Runkle 
came,  and  the  witness,  at  the  expiration  of  the  year,  was  re- 
appointed a  member  of  it ;  that  at  the  first  meeting  of  the 
consistory,  after  Mr.  Runkle* s  coming  to  New-York,  upon  his 
call,  it  was  proposed  to  him,  by  the  consistory,  to  join  the 
Claesie  of  New-  York,  and  to  have  his  call  approved  by  the 
Claesie,  which  he  wholly  refused,  alleging  that  the  German 
Reformed  Church  was  subject  to  the  Synod  of  Pennsylvania ; 
that  he  would  not  recognise  the  authority  of  the  Classis  of 

138 


161  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  iVeto- ForA,  and  did  not  assent  to  their  doctrines ;  that  only 
*^*^-  ^  fifty-five  voted  for  calling  Mr.  RunkU. 

Adam  Bergh  moved,  that  by  the  constitution  of  the  Ger* 
man  Reformed  Church  there  were  two  bodies,  viz.  the  true^ 
teeSf  who  form  the  body  corporate,  and  have  the  charge  and 
custody  of  the.temporahtiesof  the  church,  and  the  conHstory^ 
consisting  of  the  elders  and  deacons^  who  manage  the  spiritual 

[*  152  ]  concerns  of  the  ^church  ;  that  the  members  of  the  consistory 
are  appointed  by  their  predecessors  in  office,  and  it  had  often 
happened,  that  persons  who  were  trustees,  were  also  appointed 
to  be  of  the  consistory ;  that  it  is  the  duty  of  the  minister  to 
publish  the  names  of  the  consistory,  for  the  ensuing  ;^ear, 
for  three  successive  Sundays,  preceding  their  installation,  and 
if  no  valid  objection  is  made,  to  instal  them ;  that  in  the  year 
1810,  certain  persons  had  been  nominated  to  be  members  of 
the  consistory  for  the  ensuing  year,  and  that  Mr.  Runkle 
published  them  for  one  Sunday,  but  refused  to  do  so  on  the 
second  and  third,  or  to  instal  them ;  that  some  of  the  mem- 
bers appointed  were  also  trustees ;  that  a  meeting  of  the  con- 
sistory was  called,  in  January,  1810,  and  objections  there 
made  to  the  conduct  of  Mr.  Runkle,  in  refusing  to  publish  and 
instal  the  new  members;  that  Mr.  Runkle  alleged  that  the 
congregation  attached  to  him  opposed  their  installation,  on 
the  ground  that  they  were  also  trustees.  The  consistory 
resolved  that  the  reason  for  refusing  to  publish  and  instal  the 
proposed  members,  was  insufi[icient,  and  that  the  consistory 
were  the  proper  tribunal  to  judge  of  the  sufliciency  of  objec- 
tions made  to  proposed  members,  and  that  unless  he  did 
publish  and  instal  the  proposed  members,  they  would  no 
longer  consider  him  as  their  minister ;  that  Mr.  Runkle  there- 
upon declared  that  he  would  not  instal  the  proposed  members, 
and  withdrew  from  the  meeting,  on  which  they  elected  a 
chairman,  and  passed  a  resolution,  that  Mr.  Runkle,  having 
refused  to  publish  and  instal  the  proposed  members  for  the 
consistory,  and  having  otherwise  misconducted  himself,  could 
no  longer  be  considered  the  minister  of  the  German  Reformed 
Church,  and  that  notice  should  be  given  to  the  trustees  to 
take  measures  for  the  security  of  the  property,  and  to  lock  the 
church  against  him ;  which  resolution  was  communicated  ver- 
bally to  the  trustees,  by  the  members  of  the  consistory. 

Mr.  Kuyper,  who  was  again  examined,  said,  that  he  did  not 
think  there  could  be  a  legal  consistory,  without  a  presiding 
minister,  but  there  might,  perhaps,  be  a  consistory,  without 
the  minii^ter,  in  an  independent  church,  but  of  this  he  had 
doubts ;  that  if  a  minister  opened  a  meeting  of  the  consistory, 
and  his  conduct  becoming  the  subject  of  discussion,  withdrew 
himself,  the  members  so  convened  could  not  legally  pass  upon 
it.  He  further  added,  that  the  consistory  had  no  power  to  dis- 
'  miss  a  minister  ;  but  it  might  be  difierent  when  there  was  but 
one  minister  to  a  congregation. 
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•It  was  admitted,  that  none  but  the  friends  of  Mr.  Runkle,  new -YORK, 
had  notice  to  attend  the  meeting  of  the  23d  May,  1810,  when  J^^]^ 
the  new  corporation  was  formed. 

The  Rev.  Mr.  Mildollar  testified,  that  he  was  the  minister 
of  the  church  for  several  years  preceding  Mr.  Runkh ;  that 
the  call  of  the  witness  was  approved  by  the  ClassiSy  and  he 
always  considered  himself  subject  to  their  jurisdiction,  and  he 
represented  the  German  Reformed  Church  in  New-  York,  in 
that  body ;  that  that  church  was  not  subject  to  the  Synod  of 
Pennsylvania ;  that  he  was  called  from  that  church  to  Fenn- 
sylvania,  and  his  removal  was  with  the  approbation  of  the 
Cla8$is  of  New-  York. 

The  questions  of  law  arising  on  the  evidence  were  reserved, 
by  consent,  and  the  question  of  force  submitted  to  the  jury,,  who 
found  a  verdict  against  the  defendant. 

Bristed,  for  the  defendant,  contended  1.  That  there  was  a 
material  and  fatal  variance,  as  to  the  style  and  title  of  the  cor- 
poration, between  the  indictment  and  the  evidence  given  at 
the  trial.  The  indictment  states,  that  ''  the  trustees  of  the 
German  Reformed  Church  in  the  city  of  New-York,^^  were 
seised,  &c.,  and  the  certificate  of  incorporation  declares,  that 
the  trustees  and  their  successors  should  be  known  by  the  style 
and  name  of  the  "  corporation  of  the  German  Reformed 
Church  in  the  city  of  Acti;- Yorfc." 

The  act  for  the  incorporation  of  religious  societies,  {sees. 
24.  c.  79.  s.  4.)  (a)  empowers  them  to  sue  and  be  sued  by       («)  3  R,  8. 

,     .  '  ^    ^  '^i    •  1  A  .  t  11   295    see    4      1 

their  corporate  name  and  title.  A  corporation  can  do  no  legal  ^  5991-600. 
act,  but  in  its  true  name  and  title.  {Kyd  on  Corporations,  227 —  sec.  1. 2. 
303.  10  Co.  122.  b.  124.  b.  125.  a.  Moore,  285— 287.  Bro. 
Ab,  Corp.  1.  65.  2  BuUt.  185.  2  Salk.  451.  3  Salk.  103. 
Ld.  Raym.  1515.  2  Stra.  187.  Cowp.  26.  29.)  And  if 
judgment  be  given  against  them,  by  a  wrong  name,  it  is  error. 
(Lord  Raym.  119.)  A  corporation  must  prove  itself  such,  and 
its  true  name,  at  the  trial,  by  producing  its  charter  of  incorpo- 
ration.    (Jfob.  211.     Lord  Raym.  1535.) 

2.  The  law  deems  the  possession  to  he  in  the  legal  trustees. 
(S.  C.  8  Johns.  Rep.  464.  469.)  The  important  question 
tnen  is,  who  were  the  legal  trustees  ?  The  church  was  first 
incorporated,  under  the  act  of  the  6th  April,  1784.  (Green* 
leaf's  edit,  of  Laws,  p.  71.  Sess.  7.  c.  18.)  The  trustees 
arc  to  continue  in  oflSce  for  three  years  from  the  day  of  their 
election.  (S.  7.)  These  trustees  are  to  be  divided  into  three 
classes,  and  the  first  class  are  to  go  out  at  the  end  of  the  first 

irear,  so  that  one  third  of  the  trustees  must  be  chosen  annual- 
y.  The  election  must  take  place  on  a  day  certain.  Now  the 
elections  took  place  on  Finxter  Monday,  which  being  the 
Monday  next  after  fVhitsunday,  *a  moveable  festival,  is  not  a  [*  154  ] 
certain  day.  A  non-election  of  trujstees  on  the  day  fixed  by 
the  charter,  works  a  dissolution  of  the  corporation,  at  common 
law ;  and  there  is  no  provision  in  the  act  relative  to  the  incor- 
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NFAV-YORK,  poration  of  religious  societies,  ($eM,  24.  c.  79,)  (o)  that  pio- 
May,  181*.     yidcs  against  a  dissolution  for  that  cause. 

"^■^^^^TT*^       ^^  *''  ^^^  special  charters  of  incorporation,  granted  by  the 

V'  legislature,  there  is  a  provision  that  a  non-election,  at  the  day 

RvHKLE.     gi^^ji  ^^^  work  a  forfeiture.     This  shows,  that  where  no  such 

(a)  But  see  provisiou  is  made,  a  non-election,  at  the  day,  must  produce  a 

sec^is^s Rs  forfeiture ;  for  no  election  can  be  held  but  on  the  charter  day. 

304.    '  Art  of  The  statute  of  11  Geo.  I.  c.  4,  was  passed  to  remedy  that  in* 

Feb.  16, 1826.  convenience,  in  regard  to  corporations  in  England.  {Kyd  on 
Corporations,  452—517.  3  Term  Rep.  220.  8  Mod.  129. 
3  Burr.  1866.  10  Mod.  346.  King  v.  Amery,  2  Term  Rep. 
515.  4  Term  Rep.  122.)  There  is  no  such  statute  in  lids 
state. 

If,  then,  there  was  a  dissolution  of  the  corporation,  the  per- 
sons at  whose  instance  this  prosecution  is  carried  on,  have  no 
right.  And  the  case  shows  that  the  defendant  and  his  assc  el- 
ates were  duly  and  legally  incorporated  under  the  act  of  S  /th 
Marchy  1801.  {Sees.  24.  c.  79.  s.  11.)  The  defendant  and 
his  associates,  therefore,  were  the  legal  trustees. 

Again,  the  defendant  was,  and  is,  the  lawful  minister  of  this 
church.  He  was  duly  caUed,  by  a  majority  of  the  congrega- 
tion, in  1805.  He  could  not  be  dismissed,  without  the  sen- 
tence of  a  competent  ecdeaiastical  tribunal.  In  the  Low 
Dutch  Church,  the  only  competent  tribunal  is  the  Claesie.  Id 
the  High  Dutch  Church,  it  is  the  Synod.  The  consistory 
are  neither  a  Synod  nor  a  Claasis.  Admitting,  therefore,  that 
the  old  corporation  was  not  dissolved,  their  proceedings  were 
irregular  and  illegal,  and  ou^ht  not  to  have  any  effect  in  a 
court  of  justice.  Every  minister  is  bound  to  act,  preach  and 
teach  according  to  his  contract.  If  he  does  not,  that  is  to  be 
decided  by  the  proper  tribujial  of  the  church  of  which  he  is  a 
minister.  Here  the  defendant  was  violently  ejected  from  his 
church,  by  the  trustees,  in  union  with  the  consistory.  Lay 
patronage  in  England  is  mischievous  and  bad  enough ;  but 
this  multitudinous  lay  patronage,  if  tolerated,  must  produce 
infinitely  greater  mischiefs.  Lay  trustees  are  not  amenable 
to  the  superior  ecclesiastical  tribunals,  and  being  possessed  of 
the  temporalities,  they  may  eject  a  minister,  at  their  pleasure, 
for  the  very  reason,  perhaps,  that  he  preaches  the  purest  and 
soundest  doctrines  of  Christianity,  and  with  a  view  to  intro- 
duce deism,  atheism  and  every  other  abomination  in  their  plate. 

[  *  155  ]  ^Colden,  contra,  insisted,  1.  That  the  alleged  variance  was 

immaterial.  But  there  is,  in  fact,  no  variance ;  for  the  true 
name  of  the  corporation  is,  <^  the  Reformed  Dutch  Church  in 
NeW'Yorkj'^  and  the  words  ^^  trustees  o/^' in  the  one,  and 
"  corporation  of'^  in  the  other,  do  not  form  part  of  the  cor- 
porate name.  The  words  in  the  indictment  are  not  intended 
as  an  exact  description  of  the  corporation,  but  are  merely  to 
show  who  had  the  custody  oi  the  temporalities, 
f  Again,  though  where  a  corporation  is  a  party  to  a  suit,  it 
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must  be  exactly  described  by  its  corporate  name,  yet  that  pre-  new-york, 
cision  is  not  required,  where  the  corporation  is  only  referred     *'*^'  *^^^- 
to  in  a  suit  in  which  it  is  not  a  party.     It  is  sufficient  if  there  ^^"^^^^I^ 
be  words  of  description  enough  to  identify  the  corporation.  (1  v- 

Kyd  on  Corp,  227.    2  Bac.  Abr.  Carp.  C.  2.  5.)  Rohkle. 

2.  In  the  written  demand  made  by  the  defendant  and  his  as- 
sociates, on  the  nth  June,  1810,  they  recognize  Gilfert  and 
the  athers,  as  trustees,  and  they  call  on  them  to  deliver  up  the 
books,  records  and  keys. 

The  objection  as  to  the  old  corporation  being  dissolved,  be- 
cause the  election  was  on  Pinxter  Monday,  and  not  on  a  day 
certain,  in  each  year,  can  have  no  effect ;  for  the  old  trustees 
might  hold  over  until  new  ones  were  elected.  Besides,  accord- 
ing to  the  statute,  only  one  third  of  the  trustees  were  to  be 
elected  annually. 

glere  he  was  stopped  by  the  court.) 
.  B,  Ogden,  in  reply,  observed,  that  though  this  action 
was,  in  its  form,  a  criminal  suit,  in  the  name  of  the  people,  yet, 
in  truth,  it  was  a  civil  suit  for  the  benefit  of  the  trustees,  who 
are  the  real  plaintiffs.  It  was,  therefore,  equally  necessary 
that  the  corporation  should  be  described  by  its  true  and  legal 
name* 

Again,  whatever  may  be  the  legal  name  of  the  corporation, 
the  prosecutors  are  bound  to  show  that  they  are  the  trustees  ; 
but  there  is  no  evidence  of  that  fact.  The  minutes  of  the 
corporation  ought  to  have  been  produced.  The  letter  of  the 
defendant  and  his  associates  calls  them  the  late  trustees,  and 
does  not  admit  the  fact  that  they  are  the  actual  trustees. 

If  the  prosecution  is  considered  as  well  founded,  the  court 
roost  award  restitution.  But  to  whom  is  restitution  to  be 
made  ?  It  does  not  af^ar  that  the  corporation  is  now  exist- 
ing. 

Again,  are  not  the  roinister  and  congregation  entitled  to  the 
possession  <^  the  church,  for  the  purpose  of  public  worship  ? 
*I8  it  fit,  or  consistent  with  the  public  good,  that  the  trustees      [  *  156  J 
should  turn  the  minister  and  congregation  out  of  the  church  ? 

Per  Curiam,  The  two  objections  to  the  verdict  which  may 
seem  to  deserve  examination,  are,  1.  The  alleged  variance  be- 
tween the  indictment  and  the  evidence,  as  to  the  name  of  the 
corporation ;  and,  2.  That  by  an  irregularity  in  the  election  of 
trustees,  the  corporation  of  1784  was  dissolved,  and  the  com- 
plainants, who  assumed  to  be  trustees  under  that  incorpora- 
tion, were  not  the  lawful  trustees. 

If  these  two  points  are  decided  against  the  defendant,  the 
motion  on  his  part  must  be  denied ;  for  according  to  the  pro- 
visions of  the  statute  for  the  incorporaiion  qf  religume  socie* 
ties,  and  according  to  the  opinion  of  the  court,  when  this 
cause  was  formerly  before  it,  (6  Johns.  Rep.  464,)  the  trus- 
tees have  the  possession  and  custody  of  the  temporalities  be- 
longing to  the  church,  whether  the  same  consist  of  real  or 
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May,  ]8i«.     virtiUe  officii,  entitled  to  the  possession,  and  as  lawfully  seised 

^"^^^^^T"^  ^^  ^he  ground,  and  of  the  buildings  belonging  to  the  church. 
V.  and  the  merit  or  demerit  of  their  conduct,  in  closing  the  doors 

RvNKLs.  ^f  ^jjg  church  against  the  defendant,  cannot  be  taken  into  con- 
sideration in  this  case.  If  they  have  abused  their  trust,  the 
congregation  who  are  their  constituents,  have  ample  remedy  ; 
but  this  remedy  does  not  consist  in  a  forcible  entry  upon  their 
possessions.  Though  the  trustees  hold  the  church  property  in 
trust  for  the  church  and  congregation,  still  it  is  their  posses- 
sion ;  and  the  courts  are  bound  to  protect  them  against  every 
irregular  and  unlawful  intrusion  made  against  their  will,  wheth- 
er by  members  of  the  congregation  or  by  strangers. 

1.  The  proceedings  under  the  statute  to  prevent  forcible  en- 
try and  detainer,  are  of  a  peculiar  and  anomalous  kind.  They 
are  loose,  and  of  a  mixed  nature,  being  in  substance  a  civil, 
and  in  form,  a  criminal  prosecution.  The  formal  parties  to 
the  record  are  the  people  and  the  trespasser ;  and  the  injured 
party  and  his  interest  need  only  be  stated  in  the  indictment 
with  sufficient  certainty,  to  enable  the  court  to  ascertain  the 
injury,  and  to  award  restitution.  If  the  complainant  be  de- 
signated sufficiently  for  this  purpose,  it  is  enough ;  any  fur- 
ther technical  precision  which  the  forms  of  pleading  might 
otherwise  require,  seems  not  to  be  requisite.     In  this  case,  the 

[  *  157  ]  trustees  of  the  church  have  a  corporate  name  by  which  *they 
are  to  sue  or  be  sued,  and  this  corporate  name  is  "  The  Cor^ 
poratum  of  the  German  Reformed  Church  in  the  city  of 
New-  York.'^  In  the  indictment  they  are  not  described  exact- 
ly by  that  name,  but  as  "  The  Trtistees  of  the  German  Re- 
formed  Church  in  the  city  of  New-  York"  It  has  been  sug- 
gested that  the  corporate  name  begins  with  the  words,  7%« 
German  Reformed,  fyc,  and  if  so,  there  was  no  variation. 
But  admitting  that  the  name  begins  with  the  words  The  Cor^ 
poration,  the  variation  does  not  appear  to  be  essential,  for  the 
corporation,  qua  corporation,  is  not  the  plaintiff  upon  the  rec- 
ord. The  trustees  are  known  and  designated  in  the  statute, 
by  the  name  of  trustees.  They  are  so  called  throughout  the 
statute ;  and  by  the  fourth  section  of  the  act  of  6th  April, 
1784,  they  are  declared  to  be  trustees  for  the  church  for  which 
they  shall  be  chosen,  and  are  authorized  to  take  into  their  cus- 
tody and  possession,  all  the  temporalities  belonging  to  the 
church  for  which  they  should  be  elected  trustees,  whether  the 
same  consists  of  lands,  &c.  In  this  case,  the  trustees  not  be- 
ing parties  to  the  record,  we  are  not  obliged  to  require  them 
to  be  described  with  rigorous  precision.  We  may  adopt  the 
more  reasonable  rule  laid  down  by  Kyd,  (on  Corporations, 
vol.  I.  286.  288,)  that  the  variance  must  he  materially  differ- 
ent,  in  substance,  to  injure.  This  doctrine  is  to  be  met  with 
in  the  books.  Thus  it  is  said,  (Com,  Dig,  tit.  Pleader,  2.  B. 
2,)  that  if  a  personal  action  be  Drought  against  a  corporation, 
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and  tliey  plead  misnomer,  the  plaintiff  may  reply  that  they  new-york. 
were  known  as  well  by  the  one  name  eta  by  the  other.  And  ^  ^^'  ^^• 
Lord  CokCy  says,  (10  Co.  125.  b,)  ^^that  in  pleading,  or  in  a  ^ 
special  verdict,  in  many  cases,  if  by  express  aveiment,  or  by 
the  finding  of  the  jury,  it  shall  be  made  apparent  to  the  court, 
that  the  true  name  of  the  incorporation,  and  the  name  in  the 
lease,  grant,  &c.,  are  all  one,  in  effect,  it  will  much  enforce 
the  matter ;  although,  in  words,  there  is  some  seeming  of  dif- 
ference." The  trustees  of  the  church  are  better  known  by 
the  name  of  trustees,  than  by  any  other  corporate  name.  It  is 
the  name  given  them  in  all  the  statutes  which  relate  to  relig- 
ious incorporations.  The  church  is  here  truly  designated,  and 
the  difference  between  the  corporation  of  that  church,  and 
the  trustees  of  that  church,  is  not  an  essential  variation,  in  a 
case  like  this,  where  they  are  not  the  formal  parties  to  the 
lecord. 

2.  It  was  proved  that  the  election  of  trustees  "  had  always 
been  held  on  Pinxter  Monday.^'  This  was  not  an  exact  an- 
nual election,  as  Whitsunday  is  a  moveable  holyday,  and  va- 
ries with  the  "^time  of  Easter  Sunday,  but  that  fact  does  not  [  *  15S  J 
prove  the  corporation  to  have  been  thereby  dissolved.  In  the 
first  place,  there  was  always  a  majority  of  the  trustees  in  office, 
as  only  one-third  part  were  to  be  annually  chosen.  The  act 
of  1784  did  not  prescribe  the  precise  time  when  the  trustees 
were  to  be  chosen.  The  trustees  first  to  be  chosen  were  to  con- 
tinue in  office  '^  for  the  space  of  three  years,  to  be  computed 
from  the  day  of  their  election,"  and  were  to  be  divided  into 
three  classes,  and  the  seats  of  one  class  were  to  be  '^  vacated 
at  the  expiration  of  every  year ;"  so  that  one-third  might  be 
*^  annually  chosen."  The  time  of  the  annual  election  was  to 
be  appointed  by  the  minister,  and  was  to  be  ''at  least  six  days 
before  the  vacancies  should  happen." 

The  church  having  fixed  upon  a  yearly  religious  epoch  for 
the  election  of  trustees,  it  would  be  very  revolting  to  hold  the 
corporation  absolutely  dissolved,  from  the  very  first  time  that 
the  elections  were  so  held,  and  that  all  its  subsequent  elec- 
tions and  acts  were  void,  merely  because  the  holyday  selected 
for  the  election  did  not  correspond  with  the  solar  year.  We 
cannot,  with  propriety,  have  any  annual  election  that  will  so 
correspond,  because  the  calendar  day  will  frequently  be  the 
day  of  the  Christian  sabbath,  and  a  given  day  of  the  week, 
in  any  month,  would  not  agree  precisely  with  the  solar  year. 
We  must  give  the  statute  a  reasonable  and  liberal  construc- 
tion, for  the  benefit  of  the  churches.  Neither  a  precise  day 
of  election,  or  of  entering  upon  office,  is  given.  There  are 
many  decisions  in  the  books  showing  that  the  election  in  such 
cases  will  be  valid,  if  made  afler  the  year,  and  especially,  if  an 
integral  part  of  the  corporation  remains.  Thus,  in  the  case  of 
Eicks  V.  The  Town  of  Launceston,  (H.  B.  &.  C.  \.  1  BoU. 
Abr.  512.  514,)  it  was  held,  that  though  by  a  charter  of  in- 
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corporation,  the  vacancy  occasioned  by  the  death  or  removal 
of  an  alderman,  was  to  be  supplied  by  an  election  within  eight 
days  thereafter,  yet  an  election  at  any  time,  afterwards,  was 
good ;  for  the  power  of  election  was  incident  to  the  corpora- 
tion, and  the  affirmative  power  to  elect  within  eight  days  did 
not  take  away  the  implied  power.  So,  in  the  case  of  loot  v. 
Prawse,  Mayor  o^  TVwo,  {Sir.  625,)  it  was  decided,  in  the 
Exchequer  Chamber,  and  afterwards  affirmed  in  the  House  of 
Lords,  that  though  the  aldermen  of  Truro  were  to  be  annua- 
tim  eligend,  these  words  were  only  directory,  and  the  alder- 
men were  good  officers  after  the  year,  and  until  others  were 
elected. 

Again,  in  the  case  of  The  Queen  v.  Corporation  ofDur- 
homy  •(10  Mod.  146,)  the  Court  of  K.  B.  said,  that  though  a 
town  clerk  be  annucUim  eligibUiSy  he  remains  town  clerk,  af- 
ter the  year,  and  until  another  was  chosen  ;  but  if  he  had  been 
eligibilia  pro  uno  anno  tantum,  his  office  would  have  expired 
at  the  end  of  the  year. 

It  is  unnecessary  to  contend,  in  this  case,  that  the  trustees 
held  over,  after  the  expiration  of  the  year.  Perhaps  the  lan- 
guage of  the  statute  is  too  peremptory,  that  the  seats  of  one- 
3iird  are  to  be  "vacated  at  the  expiration  of  every  year." 
But  the  corporation  is  not  thereby  dissolved,  for  two-thirds  of 
the  trustees  continue  in  office,  and  the  election  of  the  succes- 
sors to  those  whose  seats  expire,  cannot  be  deemed  void, 
though  it  might  sometimes  happen,  in  consequence  of  the 
moveable  Whitsunday,  that  the  election  was  not  "  at  least  six 
days"  before  the  vacancy.  The  trustees  so  elected  would,  at 
least,  be  trustees,  by  color  of  office,  o^d  their  acts  would  be 
good.  The  corporation  still  remains,  and  the  irregularity,  (if 
any,)  as  to  the  time  of  the  election,  would  cure  itself  in  the 
subsequent  year.  Whether  any  part  of  the  trustees  in  office 
at  the  time  of  the  trespass,  and  of  the  indictment  found,  came 
in  by  an  election  held  within  the  six  days,  or  after  the  year, 
&c.  does  not  appear.  In  no  point  of  view,  therefore,  is  there 
any  ground  to  consider  the  proceedings  as  irregular,  on  the 
pretence  of  the  dissolution  of  the  corporation,  or  from  the  want 
of  competent  trustees. 

Motion  denied. 


N.  B.  It  was  suggested  that  the  defendant  ought  to  be 
finedy  and  restitution  awarded.  The  Court  said,  thoy  award- 
ed restitution,  and  assessed  the  damages  at  six  cents ,  so  as  to 
carry  the  costs ;  but  the  statute  did  not  require  this  court  to 
set  a  fine. 
HO 
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Bliss  against  Rice.  s^^^C^!^ 

p£OPLX 

IN  error,  on  certiorari,  from  a  justice's  court.  ^^  j^ 

The  error  assigned  in  this  cause  was,  that  Bliss ^  the  defend- 
ant below,  was  an  infant,  under  the  age  of  twenty-one  years,  if  an  error  m 
and  appeared  in  person,  and  not  by  guardian.  The  defendant  [?|i^,^^s"  ^ 
in  error  pleaded  in  nuUo  est  erratum.  wfanti  of  Uie 

*  Johnson,  for  the  plaintiff  in  error,  contended  that  an  infant       [  '*^  160  ] 
must  always  appear  by  guardian,  and  if  he  does  not,  it  is  error,  p^rty,  ami  the 
(8  Johns.  Rep.  418.    2  Johns.  Rep.  291.    6  Saund.  117.)  tuTf!!^''tZ 
That  where  to  an  assignment  of  error  in  fact,  the  defendant  <4<m, behead 
pleads  in  nidlo  est  erratum,  the  plea  admits  the  fact,  if  it  is  ^j}*  ^  ^*^*- 
well  assigned.     The  defendant  in  error  ought  to  have  put  in 
issue  the  fact  of  infancy.    (9  Vin.  Error,  K.  a.  pi.  1,  2,  3. 
T.  Raym.  231.     Saund.  101,  3.     I  Burr.  412.) 

N.  ffiUiams,  contra. 

Per  Curiam.    The  rule  is  settled,  that  if  an  error  in  fact  is 
well  assigned,  and  the  defendant  in  error  pleads  in  nuUo  est 
erratum,  he  confesses  the  fact.     It  was  so  laid  down  by  Hale,    (a)  Acc.  Har* 
Ch.  J.  in  Okeover  v.  Owerbury,  (T.  Raym.  231,)  who  put  ^m^^^J^^ 
the  very  case  of  infancy  assigned  for  error.  (9  Viner,  550.)  87. 
The  judgment  must  be  reversed. 

Judgment  of  reversal. 


The  People  against  Ferris. 

AN  attachment  was  issued  against  the  defendant,  for  not      In  proceed 

returning  a  writ.  ^   ^      ^       ,   ^     ^  ^  .  ,  ^  'Zn^^/J^ 

Hams  objected  that  the  rule  for  the  attachment  was  entitled  to  obtain  an  at- 

in  the  orisnnal  suit,  and  not  in  the  name  of  the  people.  If,i!IlfJ;™.!!l? 

o,  '  r      r  .  proceedings  un- 

Gardtmer,  contra.  tii  the  writ  of  at- 

Per  Curiam.    All  the  proceedings  until  the  writ  of  attach-  ^^^^d?  muli 

ment,  including  the  rule  for  the  attachment,  are  to  be  entitled  be  entuied   in 

in  the  original  cause.     The  proceedings  after  the  attachment  i*»«  original  nuii. 

it  granted  ate  in  the  name  of  the  people* 
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kJ^^^s/"-^  Hillter  and  Wife  against  Larzelere. 

Stroko 

Wkite.  this  was  an  action  of  dower.     A  judgment  by  default 

htiving  been  obtained  against  the  tenanty  who  was  an  itrfant 

In  an  aeUon  under  the  age  of  ten  years. 
Hi^^'LuL      Metcalfy  for  the  tenant,  moved  that  the  default  and  subse- 
r  *  16 1 1       <iuent  ^proceedings  be  set  aside  for  irregularity,  that  a  guardian 
fioa  h    must  ^^  li^^^  be  appointed  for  the  tenant,  and  that  he  have  leave 

appear  an<rde-  tO  plead  tout  tcmpS  prist,  &C. 

?iai(aY  ^^^  ^'  ^^^^iff'y  contra,  objected  that  in  a  real  action  it  was 

*"*' '  not  necessary  to  appoint  a  guardian,  and  that  the  proceedings 

were  regular. 

Per  Curiam.  Let  the  default  and  subsequent  proceedings 
be  set  aside,  and  a  guardian  ad  litem  be  appointed,  who  may 
plead  tout  temps  prist,  &c. 

Motion  granted. 


V.  Sand/ord,  14  Joluu.  Rep.  417. 


•  

Strong  against  White. 

The  act  rcia-  THE  defendant  was  charged  in  execution,  at  the  suit  of  the 
vent  deUon^  plaintiflf,  for  six  hundred  and  thirty-five  dollars  and  ninety-seven 
and  ibeir  cred-  cents,  damages  and  costs,  recovered  in  an  action  for  a  libtL 
IImTm  ^pHi,  He  aflerwards  obtained  a  discharge  under  the  insolvent  act, 
>8i}»  («"*•  34.  and  he  was  now  brought  up  on  a  habeas  corpus,  in  order  to 
m>t  extcnd^o  1^  discharged  from  his  imprisonment  in  this  suit  also, 
aetions  for  /t-      Hammond  and  Colden.  for  the  defendant. 

Ms  or  torU.la)  r    o*-- —  * 

*  '      J.  Strong,  contra. 

Per  Curiam.  The  act  {sess.  34,  c.  123, 3d  April,  181 1,)  (6) 
does  not  extend  to  imprisonment  for  torts.  It  declares  that 
''  any  insolvent  debtor,  who  is  or  shall  be  imprisoned  on  any 
civil  process,  out  of  any  court,  &c.  or  who  is  or  shall  be  pros- 
ecuted in  any  such  court,  for  debt,  or  on  contract,  express  or 
implied,  might  present  his  petition  for  a  discharge,"  &c.  An 
action  for  a  libel  is  not  for  a  debt,  or  on  a  contract,  express  or 
implied,  within  the  meaning  of  the  act.  The  motion  must  be 
denied,  and  the  prisoner  remanded. 

Motion  denied. 

(a)  Aec.  Kentudy  v.  Sironr,  10  Johns.  Rep.  t89.  8.  C.  14  Johns.  Rep  in.  Vida 
as  to  the  ncU  of  ISlS  and  1819,  People  v  Marine  Court,  3  Cowen^  3G0  Ex  pai  ^,  TJiaf- 
er,  4  Cowen,  66.  An  intolveni  discham  after  verdict  and  before  jadnneal  'u  an  ac- 
tion of  trespass,  doet  not  protect  a  defendant  from  imprisonment.  Hod^ti  f.  Chase. 
t  WendeU,  S48.  r  -• 

{b)  IRS.  98.  90.  sec.  1. 10. 

END  OF  MAT  TERM. 
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CASES 

ARGUED  AND  DETERMINED 


IH    THE 


Stttittme  €otttt  of  ^ttirfcjitttte 


OF  THE 


STATE  OF  NEW-YORK, 

IN  AUGUST  TERM,  1812,  IN  THE  THIRTY-SEVENTH  YEAR  OF  OUR 


INDEPENDENCE. 


Jackson,  ex  dem.  Bonnell  and  others,  against 

Sharp. 

THIS  was  an  action  of  ejectment,  brought  to  recover  part  ^. enured int« 
of  lot  No.  seventy-two,  in  the  township  of  Aureliua,  in  the  KSTwiuioutiu 
county  of  Cayuga.  The  cause  was  tried  at  the  Cayuga  cir-  wardl"^6nt?red 
cuit,  before  Mr.  Justice  YcUes,  the  11th  of  June,  1811.  *»««  a  contract 

The  plaintiff  gave  in  evidence,  a  patent  from  John  Bontiell,  covenanted  ^  io 
one  of  the  lessors  of  the  plaintiff,  for  lot  No.  seventy-two,  in  FoMbJTand?**3! 
AureliuSy  dated  the  8th  July,  1790,  and  a  deed  from  BonneU  JJJ,*Sa  to  s* 
to  Andrew  Goodyear,  the  other  lessor,  dated  11th  September,  who  took  poil-' 
1607,  which  was  recorded  the  25th  April,  1811.  The  pos-  tml^ia^ntcivl 
session  by  the  defendant  of  the  premises  in  question  was  also  r.  in  /Si?«i*^ 
proved.  ^^  »»'*  »^''- 

The  defendant  gave  in  evidence  a  power  of  attorney,  dated  from  i.,  the  pa- 
7th  April,  1805,  duly  acknowledged,  and  recorded  the  17th  ?wl?r,"ilf  's^ 
October,  •1806,  from  Stephen  Thorn,  authorizing  Joseph  "^p^  .^^^ 
Grover  to  sell  the  whole  of  lot  No.  seventy-two,  in  Aurelius,  ^mJi,  ^„  ^uiy 
&c. ;  and  articles  of  agreement  between  Joseph  Grover,  as  JJJ2f***Jgo^"  ^ 
attorney  of  Thorn,  and  Samuel  and  Abraham  Foster,  by  vr^loua  'deed 
which  Thorn,  by  his  said  attorney,  covenanted  to  convey  one  bj**s.rthf^^" 
hundred  acres  of  lot  No.  seventy-two,  and  which  included  the  Hot^Jo*  o.% 
premises  in  question,  at  a  future  day,  to  S.  and  A.  Foster,  for .  ^hicii  vni  not 
the  sum  of  five  hundred  dollars,  to  be  paid  at  a  future  day.  !f/ir!/,i8ii.""^ 
This  agreement,  with  the  premises,  was,  afterwards,  by  a  writ-  that  thJ"riJi«lu 
ten  endorsement,  under  the  hands  and  seals  of  *S.  and  A.  Fos-  KfI!t"**5JiSio'Ji 
ter,  dated  the  26th  of  April,  1805,  assigned  to  Sharp,  the  tuie,  was  to  be 
defendant.  A  deed  was  also  read  in  evidence,  dated  the  26th  MMtonofs.^ 
of  November,  1807,  from  Thorn  to  the  defendant,  for  eighty  tC"the'poJ2?. 
acres,  part  of  lot  No.  seventy-two,  being  the  premises  in  ques-  J*2J>  *^^^vS!IaSt 
tion,  for  the  consideration  of  four  hundred  dollars.  firom  a,  Ui  t 
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ALBANY,        John  Haringy  a  witness,  testified,  that  the  Fosters  were  in 

^^^JUJJji^  possession  of  the  premises,  a  )'ear  or  two  before  the  date  of 

Jacksoh      the  agreement  with  Thorny  but  under  whom  they  claimed 

Sharp       ^**'®  ^^  could  not  say,  but  supposed  it  was  under  one  Carpen- 

ter,  who  claimed  to  be  the  owner ;  that  the  title  to  the  lot  was 
WM  not  ad.  frequently  questioned ;  that  the  defendant  had  said  that  he 
^'^^'ioctriM  had  doubts  or  fears  about  the  title.  About  three  years  before 
KtSJU^faTtota  ^^^  ^"^'>  ^^^  witness  went  to  Virginia  to  purchase  the  lot  of 
uken  rtriciiy,  BonncUy  for  the  occupants ;  Bonnell  was  at  Clarksburghy 
made  out  by  and  rcfuscd  to  couvey  the  lot,  saying  that  he  had  conveyed  to 
uiTpiSjf.'Sd  Goodyear.  The  witness,  on  his  return,  informed  Graver  of 
E^'^'pSSmi;:  the  answer  of  BonneU. 

tioa  it  in  flivor  Abraham  Foster  testified,  that  he  entered  on  the  land  with- 
fnra^dinMuIn  out  title ;  that  he  spoke  to  Joseph  Grover  to  procure  a  title, 
the  uSe^Jwnen  who  told  him,  about  a  year  afterwards,  that  Thorn  had  a  title 
pSSTiSSr^Ki  fr^™  the  soldier  Bonnell. 

Mt^,at  the  time  Another  witness  testified,  that  he  told  the  defendant  that 
If  a*pffiruS?S!  Goodyear  had  all  the  title  to  the  premises  which  was  neces- 
Ef"thS'«me'**to  sary ;  and  that  the  defendant,  on  the  12th  AprU,  1810,  said 
di?d"ad^  KlS  that  he  never  believed  in  his  former  title. 
regiitered ;  and  The  defendant  gave  in  evidence  a  deed  from  Bonnell  to 
•uch  labMquent  the  defendant  and  the  other  occupants,  of  the  whole  of  lot 
BmfS'mSinJ  No.  scvcttty-two,  dated  29th  September,  1808,  and  recorded 
»^i?[he^'  the  12th  October,  1808,  having  been  proved  and  acknowl- 
ofnai«g*«tered  edged,  ou  the  day  of  its  date,  before  a  notary  public,  in  Har- 
aame  u  nVice  rison  couuty,  in  Virginia.  Joseph  Grover  was  a  witness  to 
^i.(»jr  ^^^^^^'  the  execution  of  this  deed,  which  expressed  a  consideration  of 
[  165  *  ]      ^^^  hundred  dollars. 

^Jabez  Gouldy  testified,  that  Grover  requested  him  to  go 

to  Virginia  and  buy  the  lot,  and  said,  that  from  all  accounts, 

Goodyear  had  got  the  right  soldier. 
A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to 

the  opinion  of  the  court,  on  a  case  containing  the  above  facts. 

Sill,  for  the  plaintiff.     The  lessors  of  the  plaintiff  having 

(tt)Acc.  jatk-  shown  a  regular  paper  title,  the  only  questions  are,  1.  As  to  a 

Monr.  *^*j^  subsistins^  adverse  possession  at  the  time  of  the  conveyance  ; 

Muonrl'Tkam.  and,  2.  As  to  the  effect  of  the  prior  registry  of  the  deed  from 

&]^M^\^:  Bonnell  to  the  defendant. 

iil^u^a  ^'  '^he  possession  commenced  under  Foster,  who  entered 
b'^c^  ''"''sS*  ^'thout  any  claim  of  title.  To  constitute  an  adverse  i>osses- 
jmcJutmy,  im,  sion,  it  must  be  adverse  at  its  commencement,  and  so  con- 
5  iTeadcu,  539.  tjnued.  A  pcrson  who  enters  without  claiming  title,  is  deem- 
(»)  Vide  jodb.  6<1  to  hold  for  the  rightful  owner.  (I  Johns.  Rep.  156.  6 
^jokn^lS^.  Johns.  Rep.  218.  2  Sch.  fy  Lef.  Rep.  97.)  Prior  to  the 
^'  io*jtii'  deed  to  Goodyear,  the  lessor,  there  was  no  person  in  posses* 
Rep.'Ase.  j4et-  sion,  pretending  to  hold  under  a  deed.  There  was  nothing 
9^  oJeu^^l  more  than  a  contract  for  a  deed,  from  a  person  who  had  no  title. 
i^^whUM^^  Again,  both  parties,  in  this  case  claim  under  Bonnell ;  and 
"^ttu  ▼. ' Ja«ft.  there  can  be  no  adverse  possession  where  both  persons  claim 
i?i       ""^  under  the  same  title.     (4  Johns.  Rep.  230.     12  East,  153.) 
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2.  The  prior  registry  of  the  deed  to  the  defendant  cannot     Albany. 
avail  him ;  since  he  had  notice  of  the  deed  to  Goodyear,  at   August,  isii. 
the  time  of  the  purchase ;  for  Orover  must  be  deemed  to  be  "^"jI^i^I^lT^ 
the  agent  of  the  defendant ;  ^8  Johns.  Rep.  140  ;)  and  there  r. 

was  a  direct  notice  to  him  ot  the  deed  to  Goodyear,  before      Sharf. 
the  purchase.     (3  Ves.  jun.  478.) 

Ruaseil,  contra.  1.  As  to  the  adverse  possession^  the  true 
inquiry  is,  how  the  tenant  held  at  the  time  of  the  deed  to  the 
lessor.  If  he  claims  to  hold  under  a  title  different  from,  or 
hostile  to  that  of  the  lessor,  it  is  sufficient.  No  matter  whether 
8uch  title  be  valid  or  spurious.  In  Jackson  v.  Todd,  (2 
Caines'  Rep.  133.  S.  C.  6  Johns.  Rep.  267,)  the  defendant 
came  into  possession  under  Cady,  who  held  under  an  agree- 
ment with  Isaacs. 

A  person  who  holds  possession  under  an  agreement  for  a 
deed,  may  set  it  up  in  his  defence  against  an  action  of  eject- 
naent.  (  Yea  v.  Bucknell,  Cowp.  473.  Burr.  Rep.  2209.)  If 
a  possession  is  given  under  a  contract  for  a  deed,  thdUgh  it  is 
only  an  equitable  title,  it  is  good  as  against  the  own^r ;  but  if 
he  give  a  deed  to  a  third  person,  such  person,  having  the  legal 
as  well  as  ^equitable  title,  must  prevail  against  him  who  has  [  *"  166  ] 
only  an  equitable  title. 

2.  The  deed  from  BonneU  to  the  defendant  was  first  regis- 
tered. The  act  {sess.  17.  c.  1)  declares  all  deeds  relating  to 
the  military  bounty  lands,  whicn  are  not  recorded,  fraudulent 
and  void  against  a  subsequent  purchaser,  for  a  valuable  con- 
sideration, unless  first  recorded.  The  deed  from  the  patentee 
being  first  recorded,  nothing  can  defeat  its  preference ;  not 
even  a  wUice,  for  the  language  of  this  act  is  different  from 
that  relative  to  the  registering  of  mortgages.  If  a  party  who 
has  a  deed  for  a  valuable  consideration,  gets  it  first  recorded, 
it  will  be  valid.  If  a  notice  is  to  have  any  effect,  it  must  be 
clearly  proved,  and  be  direct,  fair  and  bona  fide.  The  notice 
was  to  Grover  not  to  Sharp,  and  at  the  time  of  the  notice  to 
Grover,  Goodyear  disclaimed  holding  under  the  deed,  which 
was  concealed.  A  notice,  under  these  circumstances,  can 
have  no  effect.  Besides,  Grover  was  the  agent  of  Thorn,  not 
of  Sharp,  who  never  had  notice. 

Cady,  in  reply,  observed,  that  to  render  the  case  analogous 
to  that  of  Jackson  v.  Todd,  it  should  have  been  shown  that 
there  was  a  deed  from  BonneU  to  TTiom.  If  Thorn  had  en- 
tered, declaring  that  he  had  a  deed  from  Bonndl,  when,  in 
(act,  he  had  none,  his  possession  would  not  have  been  adverse. 
Though  Thorn,  supposing  he  should  get  a  deed  bom  BonneU, 
promised  to  convey  to  Foster ;  yet  BonneU,  though  he  had 
covenanted  to  convey  to  TTiom,  might  give  a  deed  to  Good  . 
year,  who  woiild  have  a  valid  and  legal  title. 

It  must  be  inferred,  from  the  facts  in  the  case,  that  Grover 
went  to  BonneU  as  the  agent  of  Sharp,  who  must,  therefore, 
be  charged  with  the  notice  to  his  agent. 
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ALBAIVY, 

Angosi,  1812. 

Jackiok 
Bbabf. 


TtT  Cmiom.  To  entitle  the  plaintiff  to  recover  upon  this 
case,  two  propositions  must  be  established ;  1.  That  the  deed 
from  Bannett  to  Goodyear  was  not  void  hj  reason  of  an  ad- 
verse possession  existing  at  the  time ;  2.  That  notice  of  that 
deed  destroyed  the  effect  of  the  prior  registry  of  the  deed  from 
BonneU  to  the  defendant. 

1.  When  the  patentee,  Bonndlt  executed  his  deed  to  Good- 
year,  the  defendant  was  in  possession,  under  a  covenant  from 
Stq[)hen  Thorn  to  the  Fosters,  to  convey  to  them  the  premi- 
(  *  167  ]  ses,  upon  a  ^consideration  to  be  paid.  The  Fosters  entered 
upon  the  premises,  without  title,  as  one  of  them  confessed, 
and  he  spoke  to  Grover,  the  agent  of  Thorn,  to  procure  a 
title.  When  he  first  spoke  to  Grover,  the  latter  did  not  say 
that  Thorn  had  anytitle ;  but,  about  a  year  afterwards,  Gro- 
ver told  him  that  Thorn  had  a  deed  from  the  soldier  JSonneU. 
The  defendant  entered  under  an  assignment  of  the  covenant 
to  the  Fosters.  Whatever  pretence  or  color  of  title  the  de- 
fendant Tmd,  at  the  time  of  the  execution  of  the  deed  to  Good- 
year, it  ^as  avowedly  jander  BonneU,  the  patentee.  The 
original  possession  by  the  Fosters  being  without  any  pretence 
of  title,  was  to  be  deemed  the  possession  of  BonneU,  the  true 
owner ;  and  I  think  it  would  be  carrying  the  doctrine  of  ad- 
verse possession  beyond  the  authorities,  and  beyond  the  truth 
of  the  case,  to  consider  the  covenant  of  Thorn,  who  said,  or, 
what  is  the  same  thing,  whose  agent  said,  that  he  held  under 
BonneU,  as  amounting  to  an  ouster  of  BonneU,  and  an  act  in 
denial  of,  and  in  hostility  to,  his  right.  What  kind  of  right 
or  title  T%om  pretended  to  have  from  BonnM  does  not  ap- 
pear. His  right  might  have  been  under  a  mere  covenant  or 
contract  to  convey,  such  as  he  afterwards  made  with  the  Fos- 
ters ;  and  we  have  no  ground  to  infer  that  he  had  any  better 
pretension,  when  BonneU  conveyed  to  Goodyear,  in  S^tem- 
her,  1807.  It  is  a  settled  rule,  that  the  doctrine  of  adverse 
possession  is  to  be  taken  strictly,  and  not  to  be  made  out  by 
inference,  but  by  clear  and  positive  proof  Every  presumption 
is  in  fevor  of  possession  in  subordination  to  the  title  of  the 
true  owner.  It  is  not  unusual  for  persons  to  contract  to  con- 
vey at  a  future  day,  in  expectation  of  a  capacity  to  convey  by 
the  given  day,  though  they  have  no  title  at  the  time  of  the 
contract.  The  Fosters  were  originally  in  possession,  in  judg- 
ment of  law,  under  BonneU ;  and  they  never  meant  to  change 
that  character,  and  to  oust  BonneU,  by  taking  the  covenant 
from  Thorn.  They  took  it,  undoubtedly,  under  the  impres- 
sion that  T%om  then  was,  or  would  thereafter  be,  authorised 
to  convey  the  title  ai BonneU;  and  the  defendant,  as  the  as- 
signee of  the  Fosters,  must  be  deemed  to  have  succeeded  to 
the  possession  under  the  same  impression.  Thorn  was  never 
in  possession,  and,  of  course,  there  was  no  adverse  possession 
to  be  imputed  to  him.  Fosters  and  the  defendant  held  pos- 
session, without  setting  up  any  adverse  title,  and  under  a  con- 
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baet  fora  title  to  be  derived  front  ^BohmU.  To  consider  ALBANY. 
^BonneUsB  thereby  disseised  or  dispossessed  of  his  freehold,  Aogu^^wSe. 
and  to  have  lost  his  capacity  to  convey  the  land,  is  inadmissi- 
ble. Adverse  possession,  so  as  to  ddeat  the  conveyance  of 
the  true  owner,  must  be  made  out,  clearly  and  positively ;  and 
so  the  court  sdd  in  the  case  of  JVickham  y.  ConcJdinf  (8 
Johns.  Rqt.  220.) 

2.  The  next  question  is,  whether  this  deed  was  superseded 
by  the  subsequent  deed  from  BanneU  to  the  defendant,  of 
Sqftember,  1808,  and  which  was  first  recorded. 

There  is  no  doubt  tliat  if  a  subsequent  purchaser  has  notice, 
at  the  time  of  his  purchase,  of  a  prior  onregistered  deed,  it  is 
the  same  to  him  as  if  it  had  been  reffistered.  It  is  not  a  secret 
conveyance  by  which  he  can  bcprepidiced  or  defrauded  ;  and 
if  he  purchases  with  knowledge  of  such  prior  deed,  and  with 
the  expectation  of  getting  his  deed  first  registered,  he  does  an 
act  against  good  conscience,  and  in  abuse  of  the  statute,  which 
was  made  to  prevent,  and  not  to  protect,  fraud.  It  is,  there- 
fore, a  well  settled  principle,  that  such  notice  supplies*  the 
place  of  a  prior  registry,  and  the  only  question  here  is,  whether 
the  defendant  is  chargeable  with  such  notice. 

In  Juljfy  1808,  and  about  three  months  before  the  defend- 
ant's deed,  John  Hating  went,  as  an  agent  for  the  defendant 
and  the  other  occupants  of  the  lot,  to  purchase  the  tot  of 
BonnM.  BonneU  refused  to  sell,  and  told  him  that  he  had 
already  conveyed  the  lot  to  Goodyeat,  one  of  the  lessors  of 
the  plaintiif.  Here,  then,  was  a  direct  and  positive  notice  to 
the  agent  of  the  defendant.  Haring  communicated  this  feet 
to  Joseph  Orover,  who,  in  S^tember  following,  went,  as 
agent  fi>r  the  defendant,  and  the  other  occupants,  to  purchase, 
and  succeeded  in  his  mission.  It  is  to  be  inferred  that  Graver 
was  the  agent  also  of  the  defendant,  and,  as  such,  made  the 
purchase,  because  he.  had  before  acted  as  agent  for  7%om,  in 
selling  the  lot,  and  because  he  applied  to  Gould  to  go  to  the 
patentee  and  make  the  purchase,  and,  lastly,  because  we  find 
him  in  Virginia  at  the  time  of  the  purchase,  and  a  witness  to 
the  execution  of  the  deed.  No  doubt  he  was  the  agent  who 
made  the  purchase,  and  from  whom  the  deed  was  afterwards 
received.  Here  we  have  Htken  notice  of  the  prior  deed  given 
to  two  successive  agents  of  the  defendant,  and  both  employed 
for  the  very  purpose  of  making  the  purchase.  The  notice  in 
each  case  was  direct  and  positive,  and  given  prior  to  the;  pur- 
chase. Can  we  possibly  doubt,  ailer  this,  whether  the  knowl- 
edge of  the  prior  *deed  was  communicated  from  these  agents  ^  ^  169  ] 
to  their  principal,  and  especially  by  the  first  agent,  whose  ob-' 
ject  was  defeated,  in  consequence  of  the  very  fiu^t  of  the  prior 
deed?  The  defendant  confessed,  in  1810,  that  ^' he  never 
believed  in  his  former  title.'^  But  we  need  not  bring  home 
the  notice  to  the  defendant,  for  it  is  a  well  settled  rule,  that 
notice  to  the  agent  is  notice  to  his  principal.    This  has  been 
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ALBANY,     frequently  so  raled,  in  respect  to  the  very  question  of  n  prior 
^^^J^'^  unregistered  deed,  and  in  respect  to  the  agent  employed  to 
effect  the  purchase.     (Le  Neve  ▼.  Le  Neve,  3  Atk,  646.     1 
Ves.  64.    Amb.  436.  S.  C.    Lard  Forbes  v.  Denialmj  and 
other  cases  therein  cited,  13  Veeey,  120.) 

We  are,  accordingly,  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment. 


Doe,  ex  dem.  Clinton  and  others,  against  Phelps. 

Where  a  deed  THIS  was  an  action  of  ejectment,  and  was  tried  at  the  last 
ia"*i7CT*whS?h'  Circuit,  in  Schoharie  county,  before  Mr.  Justice  i^pencer. 
recited  a  pow-  The  plaintiff  claimed  the  north  part  of  lot  No.  twenty-nine,  in 
from^ti^SI;  ^  patent  granted  the  1 1th  October,  1765,  to  Frederick  Young 
grsmtora^forUie  and  nineteen  others,  for  20,000  acres  of  land,  in  the  town  of 
tenf*Md*ite  *S^^<^'  At  the  trial,  the  lessors  gave  in  evidence,  1.  An 
lauds  in  the  pa-  exemplification  of  the  patent ;  2.  A  deed,  dated  9th  iSeplem- 
^TJb^^r-  6er,  1766,  fi-om  John  S.  A.  Glen,  John  Cuyler,  GarrU  A. 
ally  held  under  Lansingy  and  Henry  C.  CuykTy  to  Peter  Dubois,  for  four- 

tofhai  diS!d-°lt  ^^^^^f^  Pa>'t8  of  the  said  tract ;  3.  A  deed,  dated  14th  May, 
was  held,  tLat  1767,  from  Philip  Livingston,  Peter  Dubois,  Alexander 
Sf  ^rVarlTSe  ^Wcfeii,  Frederick  Young,  for  himself,  and  also  as  attorney 
execution  ofthe  for  Comelius  Ten  Broek,  Abraham   Yates,  jun.  Nickclas 
Ee^*^wouid'*bii  Oxinier,  Adam  Yoa/ng,  and  Johannis  Keplier,  to  Anthony 
presumed.(a)     Von  Dam,  reciting  the  power  of  attorney  from  them  to  the 
said  Frederick  Young,  accompanied  with  a  map  of  the  prem- 
•  ises,  for  the  whole  patent ;  4.  A  deed,  dated  2d  September^ 
1767,  from  Anthony  Van  Dam,  reciting  the  previous  convey- 
ances, to  Peter  Dubois,  for  lots  No.  four,  seventeen,  forty- 
three,  five,  sixteen,  forty-two,  six,  fifteen,  fifty,  seven,  four- 
teen, and  nine,  each  containing  four  hundred  acres  ;  and  5. 
A  deed,  dated  3d  November,  1772,  from  Peter  Dubois,  in 
which  his  trustees  were  joined,  to   Walter  Franklin,  under 
whom  the  lessors  derived  title,  for  lot  No.  nine,  and  twelve 
other  lots.      The  lessors  are  the  heirs  at  law  of  Walter 
Franklin. 
[  *  170  ]  ^Jabez  2>.  Hammond,  a  witness  testified,  that  the  defend- 

ant did  not  pretend  to  claim  a  title  to  the  premises ;  that  the 
lots  in  the  patent  to  Young  and  (^hers,  were  generally  held 
under,  and  according  to,  the  deed  from  Anthony  Van  Dam ; 
that  there  are  two  lines  run  on  the  northern  boundary  of  the 
(a)  Ace.  Doe  P&t^nt,  the  distance  between  which  is  about  eight  chains;  that 
V.  CampheU,  10  the  comcr  trees  of  lot  No.  nine,  are  not  to  be  found,  and  the 
k^'J^J^'  defendant  claimed  a  right  to  the  space  between  the  two  lines, 
son  y.  Lamb.  7  opposite  to  lot  No.  nine,  &c. 

jadtSir.j£I'  "^^^  witnesses  for  the  defendant  testified,  that  part  of  the 
»ru,  4  windeU,  defendant's  farm  had  been  improved  twenty-three  years ;  that 
'v!^jifoiff 'is  ***®  northwest  corner  of  lot  No.  nine,  which  is  the  northeast 
Johns.Re^jii^  -comcr  of  lot  No.  eight,  was  marked  in  the  south  of  the  two 
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Gnes  above-mentioned.  One  Keyes  formerly  held  land  oppo-  albany, 
site  to  lot  No.  nine,  and  improved  it  up  to  the  south  line,  be-  Aqgn»t,iBH. 
fore  he  leased  the  alleged  intermediate  space,  or  gorSy  to  the 
defendant  The  lot  adjoining  No.  nine,  is  held  up  to  the  north 
line,  as  are  all  the  lots  eastward,  on  Crosby^s  patent.  The 
defendant  possessed  the  intermediate  space,  under  KeyeSy 
about  nine  years.  The  possessors  of  lot  No.  nine,  have 
claimed  that  space,  as  a  gorey  and  the  two  lines  appeared  to 
be  about  the  sametige. 

The  plaintiff,  though  called  on  for  that  purpose,  did  not 
produce  a  power  of  attorney  to  Frederick  Youngy  from  any 
of  the  patentees,  nor  did  he  produce  any  other  deed  than  those 
abovennentioned. 

A  verdict,  by  consent,  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  containing  the  above  &cts ; 
the  judge,  on  account  of  his  relationship  to  the  lessors,  decline 
ing  to  give  any  opinion  on  the  points  raised. 

Van  Buren,  for  the  plaintiff. 

Cadyy  contra. 

Per  Curiam.  The  lessors  of  the  plaintiff  showed  an  undis- 
puted title,  under  the  original  patent  of  1765,  to  seven-twen* 
tieth  parts  of  the  premises.  The  defendant  sets  up  no  title, 
nor  does  he  show  any  adverse  possession  sufficient  to  bar  the 
plaintiff's  right  of  recovery.  The  lessors  of  the  plaintiff  like- 
wifie  show  a  further  right  to  six-twentieth  parts  of  the  premi- 
ses, provided  the  conveyance  to  Van  Dam  from  Youngy  as 
attorney  to  six  of  the  patentees,  was  by  due  authority.  This 
deed  bears  date  the  14th  Mayy  1767,  and  it  recites  a  power 
of  attorney  from  six  of  the  patentees,  *and  it  was  in  proof  that  T  *  171  ] 
the  lands  in  the  patent  were  generally  held  under  title  derived 
from  Van  Dam.  The  deed  to  Van  Dam  was  from  other  pa- 
tentees, besides  those  for  whom  Young  assumed  to  act  as  at- 
torney, and  it  purported  to  be  a  conveyance  of  the  whole  pa- 
tent. After  a  lapse  of  forty-four  years,  and  when  the  posses- 
sions have  gone  alon^  with  the  deed  to  Van  Damy  and  when 
no  pretence  of  claim  m  opposition  to  that  deed  has  been  heard 
of,  the  execution  of  the  power  of  attorney  recited  in  the  deed 
of  1767,  may  reasonably  be  presumed.  An  ancient  deed, 
with  possession  corresponding  with  it,  proves  itself;  and  a 
power  of  attorney  contained  in  such  deed,  and  necessary  to 
give  it  validity,  or  full  effect,  will  equally  be  embraced  by  the 
presumption. 

The  deed  to  Van  Dam  was  for  the  whole  patent ;  but  no 
right  appeared  upon  the  face  of  it,  nor  is  any  shown  otherwise, 
to  more  than  thirteen-twentieth  parts  of  the  patent,  and  for  so 
much  and  no  more,  the  plaintiff  is  entitled  to  judgment. 

Judgment  accordingly. 
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ALBANY, 

^;;S^:^[J!^  Dey  against  Murray. 


THIS  was  .an  action  of  assumpsU.     The  cause  was  trie<f 
M     I  ^  «»Af  before  the  Ckirf  Justicty  at  the  New-  York  sittings,  in  De 
lo  B,  in  Lndm^  otmbeTy  1810. 

lh«'*iiJ*"iiS'  The  plaintiff  read  in  evidence  the  following  writing :  «  Nevh 
t^^.^^  ^^*>  ^^^  December,  1807,  Anthony  Dey  having  drawn  in 
punQaai'to  vi  fiivor  of  GeoTgc  fV.  Murray^  four  bills  of  exchange,  as  the  at- 
ij^nthem.'nM  tomcj  for  Bidmrd  S*  Hacldey,  at  one  hundred  and  twenty 
pl!!J^tod'  ^  ^y*  ^^^  ^S^^i  fof  OQ^  hundred  and  twelve  pounds  ten  shil- 
{he"run4a^tad  '"^S"  Sterling,  on  Thomas  Muttet  fy  Co.  of  London.  It  is 
ranched  the  uudcrstood  and  agreed,  that  if  all  or  either  of  the  said  bills 
hand!  ^^^JJI  should  not  be  accepted  or  paid,  he  is  not  to  be  responsible  for 
tomrit'  aai^  ^^  payment  of  the  same,  or  any  damages,  interest,  costs  or 
^rbiii/orimL  charges,  that  may  arise  or  accrue  thereon ;  the  same  bills  hav- 
r  •ITQ 1  ^^  been  drawn  to  facilitate  *the  payment  of  five  hundred  dol- 
1  «  MM  ^*"'  which  George  W.  Murray ^  as  bail  for  Richard  S.  Hack- 
•1^^.  in  favor  of  ley,  has  paid  for  him  in  a  suit  brought  by  John  Knox  against 
£'toS!l wi»ael  li*^  '^c^  Hackleyf  and  which  has  been  compromised,  and  to 
fr!!!iu>rthe  JooL  ^^^^  compromise  I  have  given  my  assent,  as  the  best  arrange- 
whiehhedinthe  ment,  under  all  circumstances,  that  could  be  made,  G.  fV. 
t^iBhUSi^  Murray  ;^^  also  a  certificate,  signed  by  George  W,  Murray ^ 
•hottSSS'lMoi!  dated  Uie  12th  December,  1801,  as  follows:  "On  the  iOth 
ih5*hand?Jf  A  ^^y  ^^  December y  1807,  Anthony  Dey,  as  the  attorney  of 
ri!r  a"  >peciAe  Rtchard  S.  Hackley,  drew  a  set  of  exchange  payable  to  the 
E"?^'ri<h\  ^  undersigned  George  W.  Murray y  on  Thomas  Mullet  fy  Co. 
to'lSUw  baik  ^  London,  at  one  hundred  and  twenty  days  after  sight,  for 
tohhJ^^^iStt!!!  o**®  I^undred  and  twelve  pounds  ten  shillings  sterling,  which 
look  totbe other  was  foT  onc  half  of  the  compromise  that  was  made  of  John 
tStm^k^^irl  Knox's  chum  against  the  said  RUhard  S.  Hockley,  and  for 
n/waainade.(a}  virhich  amouut  the  said  Richard  S.  Hacktey  was  to  provide 
payment,  by  remitting  the  same  with  a  similar  amount  to  the 
said  Midlet  fy  Co.  And  which  said  set  of  exchange  I  ac- 
knowledge was  duly  paid  and  carried  to  the  credit  of  my  ac- 
count with  the  said  Thomas  Mullet  fy  Co.  on  the  31st  day  of 
March  last,  out  of  a  sum  of  five  hundred  pounds  sterling, 
pi'/'conSiud  which  Richard  S.  Hackley  had  previously  remitted  to  the 
ril'^'^^^JSlSSd  ^^d  Thomas  Mullet  ^  Co.  to  pay  Anthony  Dey,  as  will  more 
""the  8*  '"'*  ^^^^y  appear  from  an  extract  of  Thomas  Midlet  ^  Co.'s  letter 
c^ilrt'of^Sw  to  me,  dated  London,  7th  September,  1808,  as  follows :  '  We 
Sro"  BoJirtY!  do  not  see  that  we  ever  mentioned  to  you,  that  we  had  ac- 
t^^A^  %■  ^P^®d  ^he  one  hundred  and  twelve  pounds  ten  shillings  you 
where  ch.  Jail  remitted  as  drawn  by  Mr.  Dey.  We  did  so  on  the  3ist  of 
i«^ogii^l!r"the  March,  having  then  determined  to  accept  another  bill  for  the 
tion  fof  ioi!^  same  sum  which  with  yours  had  been  suspended.     The  fact 

ennilS**  hTLlI^  ^'»  ^^'  ^^  ^^^^  ^^®  hundred  pounds,  one  hundred  and 
ported  agafMt  a  twelve   pouuds  ten  shilKngs,  and  one  hundred  and  twelve 
\SSSiJ!^^  pounds  ten  shillings.     The  first  bill  went  back  for  want  of 
A^ad    *'**'**'"'  {mhAs  from  Hackley  or  Meade.    After  it  was  returned,  a  re 
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oiittance  of  five  hundred  pounds  came.  We  tried  to  stop  the  albany. 
bill,  but  it  was  too  late  to  do  so,  and  we  then  considered  it  Augwit,j8it. 
was  our  duty  to  accept  the  two  others,  which  we  accordingly 
did.  Mr.  J/ey  is  very  angry  with  us,  and  accuses  us  of  a  col- 
lusion with  you,  in  this  business,  which  is  very  singular,  as  we 
only  treated  you  as  we  did  the  holder  of  the  other  bill,  (a  per- 
fect stranger,)  and  if  we  had  done  worse  for  you,  than  for  a 
stranger,  it  would  have  been  singular  indeed.  We  mention 
this  at  hrge,  that  you  may  know  what  to  reply,  should  Mr. 
Dey  speak  to  you  on  the  subject.' " 

It  appeared  that,  in  a  conversation  between  the  plaintiff  and 
defendant,  the  plaintiff  said  to  the  defendant,  <^  You  are  per- 
fectly ^satisfied  that  you  have  been  paid  five  hundred  dollars  [  ^  17J)  | 
on  account  of  Knox^s  business,  out  of  my  money,  that  was  not 
remitted  for  that  purpose,  but  which  belonged  to  me,  and  that 
it  has  not  been  refunded ;"  to  which  the  defendant  replied, 
that  he  knew  he  had  been  paid  out  of  the  defendant's  money, 
but  the  defendant  must  look  to  Mullet  fy  Co.  and  settle  the 
matter  with  them. 

On  this  evidence,  the  Chief  Justice  nonsuited  the  plaintiff; 
and  a  motion  was,  afterwards,  made  to  set  aside  the  nonsuit. 

WellSy  for  the  plaintiff,  contended,  that  on  principles  of 
natural  justice,  the  case  was  strongly  in  favor  of  the  plaintiff. 
The  moment  the  five  hundred  pounds  was  placed,  by  Hockley^ 
in  the  hands  of  Mullet  fy  Co.,  to  meet  the  bill  drawn  by  Dey, 
it  ceased  to  be  the  money  of  Hockley,  and  he  had  no  control 
over  it  It  was  subject  to  the  order  of  Dey  alone,  as  much  as 
if  it  had  been  placed  in  a  bank,  payable  to  his  order.  On  re- 
ceiving the  money,  Mullet  if  Co,  became  the  agents  or  bailees 
oi  Dey.  If  an  agent  wrongfully,  or  through  mistake,  pays  the 
money  of  his  principal,  the  latter  may  recover  it  back  from  the 
person  to  whom  it  has  been  paid.  {Cowp.  806.  Doug.  637. 
Bull.  N.  P.  35.)  It  was  no  answer  to  say  that  the  plaintiff 
might  resort  to  MuUet  fy  Co. ;  for  he  still  had  a  right  to  con- 
sic^r  Mullet  fy  Co.  os  the  agents  of  the  plaintiff,  and  as  having 
paid  the  money  wrongfully. 

Colden,  contra,  insisted,  that  the  argument  on  the  part  of 
the  plaintiff  amounted  to  no  more  than  that  MuUet  fy  Co.  had 
paid  the  money  out  of  the  wrong  heap.  But  no  matter  from 
what  fund  the  money  has  been  paid,  if  the  defendant  had  a 
right  to  receive  it.  The  general  principle  laid  down  in  the 
books  cited,  is  not  denied ;  but  it  must  be  taken  with  the  fact, 
that  the  person  who  received  the  money  had  no  right  to  it. 
This  cannot  be  pretended  in  regard  to  the  defendant. 

Per  Curiam.  The  bills  of  exchange  drawn  in  favor  of  the 
defendant  being  paid  by  Mullet  Sf  Co.  on  whom  they  were 
drawn,  and  paid  too  out  of  moneys  transmitted  to  them  by 
Hockley,  the  drawer  of  the  bills,  the  defendant  is  not  bound 
to  refund  the  money  to  the  plaintiff.  It  cannot  be  maintained 
that  the  money  so  paid  was  the  plaintiff's  money,  merely  be- 
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ALBANY,    cause  Hockley  had  previously  remitted  money  to  Mullet  tf  Co, 
^JJJl^JjJ™  to  pay  the  plaintiff.    The  specific  money  had  no  earmark. 
SaiTH       The  mistake,  if  any,  *must  be  rectified  between  Hctcklejfy  the 
^-  plaintiff*,  and  Mtdlet  fy  Co*    There  was  no  privity  between  the 

*^"'  defendant  and  those  parties  in  that  negotiation.  The  plaintiiT 
must  look  to  MuUet  fy  CO'  o^  Hackky,  and  not  to  the  de- 
fendant. This  case  is  analogous,  in  principle,  to  that  of 
Rogers  v.  Kellt/y  (2  Campb.  N.  P.  123.) 

Motion  to  set  aside  the  nonsuit  denied. 


Smith,  ex  dem.  Teller  and  others,  against  Burtis 

AND  Woodward. 

In  an  action      THIS  was  an  action  of  ejectment,  to  recover  a  house  and 
the  pTaTnUff^^af-  ^ot  of  ground,  in  the  fifth  ward  of  the  city  of  New-York.    (See 

ter  rel/uij'  on  S.  C.  Vol.  6.  p.  197.) 

ind  ^d^Mem  The  cause  was  tried  before  the  Chief  Justice^  at  the  New* 
cait,  offered  to  York  sittings,  in  December^  1810.  The  plaintiff  proved  that 
r^  of  2^  Isaac  Tetter  entered  into  possession  of  the  premises,  claiming 
parts  of  the  the  Same  as  his  own,  some  time  between  the  years  1760  and 
u^ngsupiMs-  1765,  and  erected  a  brick  house,  thereon,  in  which  he  lived 
ed  unnecessary  with  his  family.  Until  the  month  of  June^  1775,  when  he  died 
(M^r  m1e[  as  ^e  ^^  posscssiou  of  the  premises ;  that  Isaac  TeUer,  at  the  time 
defendant  re-  of  his  death,  had  fivc  children,  to  wit,  John,  his  eldest  son, 
auldIcrsIfp<JL"  Henry,  his  second  son,  one  of  the  lessors  of  the  plaintiff,  and 
Metsion  of  20  Mary,  (who  intermarried  with  Peter  Thalkimer,)  Remsen  and 
pratiuiiT  offered  I^^^^^^y  the  Other  lessors  of  the  plaintiff;  that  the  widow  and 
(o  show  that/).,  children  of  the  said  Isaac  TeUer,  deceased,  remained  in  pos- 
lion  was'^rdicd  scssion  of  the  premises,  until  the  British  army  took  possession 
on,  as  adverse,  of  tnc  city  of  iV"cto-Fort,  whcu  they  were  compelled  to  leave 
\ng\^  tenaTt  ^^^  samo.  John,  the  eldest  son,  died  in  the  month  of  Decemr 
in  common  un-  her,  in  the  year  1777,  aged  between  twelve  and  fifteen  years. 
fic'  SS^wM^heid;  The  plaintiff  farther  proved,  that  after  the  British  troops  en- 
f  *  175 ]  '  tered  the  *city  of  New-York,  in  the  year  1776,  they  took pos- 
ihat   this  evi-  scssiou  of,  and  occupied,  the  buildings  and  premises  in  ques- 

mitSiic*^*wUh-  ^*^° '  *"^  ^"  ^^^  application  of  a  judgment  creditor,  Isaac 
out  requiring  TMcT,  sincc  dcceascd,  permitted  him,  for  thirty  guineas,  to 
tile  June  *imic*  ^^^^  posscssiou  of,  and  appropriate  to  his  own  use,  the  mate- 
to  admit  the  Hals  of  the  buildiugs,  which  were  sold  by  him,  and  out  of  the 
fact,  that  B,  proceeds  thereof  he  retained  the  amount  due  him,  and  a  few 
common    with  years  since  paid  the  balance  to  Henry,  one  of  the  lessors  of 

*"Toron  tit      ^^^  plaintiff. 

anadvcnwpM!      Michacl  OrtUy,  a  witness  on  the  part  of  the  plaintiff,  testi-^ 
session,    it  is  fied,  that  the  house  occupied  by  Isaac  Teller,  before  the  w^ 
"lit  "^^^thcre  stood  on  the  ground  now  in  the  possession  of  the  defenda*. 
riSitfui  •*?   it  ^^^^  during  the  war,  the  house  was  pulled  down  by  the  Britist^ 
must,*however,  troops ;  and  the  ground  on  which  it  stood  remained  vacant, 
hea  possession  after  the  war,  and  until  1791,  when  the  witness  left  the  city. 
Mm  of  ^tiUe,  Three  other  witnesses  testified  to  the  same  effect 
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John  Leonard^  a  witness,  also  testified  that  Henry  R.  Tel-    Albany, 
fcr  was  eight  or  nine  years  old,  at  the  time  of  his  father's  ^^^^l}^^ 
death.     Since  the  late  war,  TheophUua  Beekman  put  a  house       bmith 
on  the  premises.    Before  the  war,  Teller  had  three  houses  on      j^  ^' 
the  premises :  the  middle  house  was  of  brick,  the  other  two  of 
wood.     The  brick  house  stood  opposite  a  house  since  occupied  andexeiusiveiy 
by  Mr.  Brewerton,    The  Beekman  house  was  placed  on  part  ®\.'y^.  ^^^ 
of  the  ground  where  the  Teller  house  had  stood,  including  the  "*And!f  A  en- 
ground  occupied  by  the  wooden  houses,  which  were  nearest  »«"  claiming  ai 
to  Chatnbersireety  and  a  part  of  the  ground  occupied  by  the  mon°undertbe 
brick  house.     On  the  north  of  the  houses  of  Teller,  on  Broad-  JJ^®  'j^J  •• 
foay,  was  a  house,  bt^fore  the  late  war,  called  the  Ackerman  sor,  ^it  adndu 
house,  and  to  the  north  of  which  was  another,  called  the  Kip  ^^  ^^  ^^  ;^« 

I  'J-   lessor,  so  that 

house.  neither  A,  nor 

The  plaintiff  having  rested  on  this  evidence,  the  defendants'  ***^*  claiming 
counsel  moved  for  a  nonsuit,  which  was  overruled  by  the  Mtupsu!^{iex^ 

judge.  •ry  •»  adverse 

The  defendants,  among  other  things,  relied  on  an  adverse  thie^^on^ri^ 
pomession  of  the  premises,  for  more  than  twenty  years  prior  ®?*'°||i*"5j** 
to  the  commencement  of  the  suit.  tenants  in  com- 

Feter  Tom,  a  witness,  testified,  that  in  August^  1786.  he  ™on-(*) 
went  into  possession  of  the  Beekman  house,  under  TheophUua 
Beekman,  to  whom  he  paid  rent ;  and  that  he  occupied  the 
house  a  year  and  nine  months.     He  particularly  described  the        r  *i'7«  i 
situation  of  the  Beekman  house,  and  stated  that  the  house  of        L    ^^^  J 
the  defendants  in  question,  was  where  the  Beekman  house     ..  ^^^  j^^^ 
formerly  stood,  which  had  a  yard  in  front,  enclosed  by  a  fence,  «mt.  fwjuat,  le 
in  pert  along  Broadway;  *and  another  yard  in  the  rear,  also  M^'^wtSii 
enclosed  by  a  fence.     Several  other  witnesses  corroborated  jJ5.355.jSlSi 
his  testimony,  as  to  the  place  where  the  Beekman  house  stood,  3,-  ^**^^j  } 
and  Its  relative  situation.  «miv.  c«Mp,id. 

A  Mrs.  Benson  went  intopossession  of  the  JBeeXrman  house,  ^kjkfs'^mi 
in  1791,  and  paid  rent  to  T.  Beekman,  until  1794,  when  she  ^^S^T^I; 
moved  into  the  Kip  house.  The  Beekman,  Ackerman,  and  com^^!hm 
Kip  houses  adjoined  each  other,  and  had  yards,  enclosed  with  dmiausSrSut 


fences.  TSuilT^wi, 

Catharine  Beekman  moved  into  the  Beekman  house  in  ^  ^^nlSdi, 
May,  1766,  and  lived  there  until  August,  in  the  same  year,  sasL 
and  her  husband,  Harman  Beekman,  paid  rent  to  TheophUua  ^L^l^^^^ 
Beekman,  She  also  confirmed  the  statement  of  the  other  ^^\^;}^\ 
witnesses,  as  to  the  situation  of  the  house,  and  testified  that  tenant  in  com- 
the  house  of  the  defendants  stands  on  the  same  ground.  w^'^eSSmingad' 

Catharine  Henry,  about  twenty-two  years  before  the  trial,  JSJJi?  wS  pSi 
lived  in  the  Beekman  house  a  year,  and  paid  rent  to  Hitophi'  ■*"*J5J52oie 
hia  Beekman.  Catharine  Fink  also  lived  in  the  same  house,  ad^vene  by  some 
some  time  after  the  war,  and  her  husband  paid  rent  to  Theo-  Sabn^  *tSiie^ 
philua  Beekman;  and,  from  the  tax  book  of  the  collector,  it  {"'SSZmi^^ 
wpeared  that  her  husband  was  assessed,  as  tenant  of  the  ^'J^*^ff^ 
ieekman  house,  in  1789.  A  receipt  of  the  carpenters  who  CMMii,638.dw 
placed  the  Beekman  house  on  the  lot  in  question,  for  their  c^iSj?  3? "" 
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AhBJkNY,     labor  and  materials  founds  wa»  produced,  bearing  date  the  14tli 
^!;^J!^  November,  1785, 

Smith  The  defendants  also  produced  a  deed  of  partition,  dated  the 

y-  6th  January  J  1795,  between  Henry  H.  Kip^  Abraham  L 
**''*  Van  Flecky  John  and  Samuel  Kip,  of  the  first  part ;  the  trus- 
tees and  executors  of  Samud  Bayard  and  Tbeophilus  Beek^ 
man  and  his  wife,  of  the  second  part;  Is€iac  Van  Vlecky  of 
the  third  part ;  and  Daniel  Denniston,  of  ttie  fourth  part ;  by 
which  deed  commissioners  were  appointed  to  make  partitioo 
of  a  certain  tract  of  land,  in  the  city  of  New^Yorky  claimed  by 
the  parties,  as  tenants  in  common,  into  eight  parts ;  and  Isaac 
Meade,  one  of  the  commissioners  named  in  the  deed,  testified, 
that  the  partition  was  nuule  in  1795,  according  to  that  deed, 
and  the  premises  in  question  were  included  in  the  shares 
drawn  by  Daniel  Denniatonj  and  that  soon  afterwards,  im- 
provements on  the  premises  were  commenced. 

The  defendants  then  proved  a  regular  chain  of  conveyances, 
from  Daniel  Denni^on  to  the  defendants,  accompanied  with 
actual  possession  of  the  premises,  since  Januaryy  1795,  and 
that  valuable  improvements  had  been  made  on  the  property. 
[  ^  177  ]  ^Several  witnesses  for  the  defendants  testified  their  belief, 

fi-om  an  early  acquaintance  with  Henry  it.  Teller^  that  he 
was  forty-five  or  forty-six  years  of  age,  at  the  time  of  the  triaL 

On  the  part  of  the  plaintifi",  several  witnesses  testified  tha^ 
Henry  R.  TeUer  was  about  forty-two  years  of  age. 

C  Swart  testified,  that  after  the  2'eUer  family  were  com- 
pelled, by  the  Briiish,  to  leave  the  houses  they  occupied,  she 
took  possession  of  one  of  them ;  that  she  was  the  sister  of 
Isaac  TeUer^s  widow,  and  took  possession  under  that  family, 
though  she  had  no  license  or  permission  for  that  purpose.  The 
house  she  occupied  was  called  the  Ackerman  house* 

Another  witness  testified  that  the  property  possessed  by 
Isaac  Teller  before  the  late  war,  was  for  some  time  vacant,  af- 
ter the  war,  and  that  there  were  no  fences  near  the  Beekman 
house. 

Several  witnesses  also  testified  as  to  the  situation  of  the 
Beekman  house  ;  and  that  it  was  not  enclosed  with  fences ; 
and  that  the  ground  occupied  by  the  brick  house  of  Isaac 
Teller  remained  vacant  unUl  about  the  year  1794,  or  1795. 
William  Lewis,  one  of  the  witnesses,  said,  that  he  returned 
to  the  city  in  1791,  and  soon  after  that  time,  he  took  several 
loads  of  broken  bricks  out  of  the  cellar  of  the  brick  house 
which  had  been  occupied  by  Isaac  TeUer,  before  the  war ; 
that  the  lot  on  which  that  house  had  stood  was  then  vacant, 
and  there  was  no  fence  about  it ;  and  the  property  continued 
vacant  for  some  time. 

The  counsel  for  the  plaintiff  then  offered  to  prove  that 
Isaac  TeUer,  the  elder,  was  seised  in  fee  of  25-32  parts  of  the 
premises  in  question,  &c.  This  was  objected  to  by  the  coun- 
sel fi>r  the  defisndants ;  and  after  some  conversation  between 
154 


OP  THE  STATE  OF  NEW-YORK.  177 

the  judge  and  the  counsel,  thQ  judge  intimated  that  as  the  les-     albamy, 
sors  had,  on  the  first  day »  rested  on  the  possession  of  TeUer  A'lgust,  I812. 
and  the  descent  cast,  and  which  was  ruled  to  be  sufficient,  in  ^^^s^^^^^^^ 
the  first  instance,  to  recover,  and  the  defendants  had  not  set   *      v. 
up  any  title,  but  rested  upon  the  defence  of  an  adverse  pos-        v&tis. 
session  for  twenty  years,  it  was  useless  to  go  into  a  paper  title ; 
for  if  the  defence  set  up  was  made  out,  it  would  'be  a  bar  to 
any  title,  and  if  not  made  out,  the  plaintiff  would  be  entitled 
to  recover  on  his  first  showing. 

The  plaintiff's  counsel  then  offered  to  prove  that  Tkeaphi- 
Itu  Beekman  entered,  in  1786,  claiming  to  be  a  tenant  in  comr 
fnon,  under  the  same  title.  The  judge  asked  the  counsel  for 
the  lessors  of  the  plaintiff,  if  they  coupled  that  offer  with  an 
admission  *that  Beekman  was  a  tenant  in  common  with  them ;  [  *  178  ] 
and  observed,  that  if  they  admitted  that  fact,  he  would  admit 
the  proof,  otherwise  not ;  for  unless  they  admitted  Beekman 
to  be  a  tenant  in  common  with  them,  it  would  not  alter  the 
case,  as  the  plaintiff  could  not  avail  himself  of  such  an  entry 
as  enuring  to  his  benefit.  The  counsel  for  the  plaintiff  refus- 
ing to  make  the  admission,  the  evidence  was  rejected,  and  a 
bill  of  exceptions  was  tendered. 

The  judge  stated  to  the  jury,  that  unless  there  was  an  ad- 
verse  possession  of  twenty  years,  aflcr  the  plaintiff  came  of 
age,  and  before  the  commencement  of  the  suit,  the  plaintiff 
ought  to  recover ;  and  that  in  his  opinion,  the  evidence  was  in 
favor  of  such  adverse  possession.  The  jury  found  a  verdict 
for  the  defendants. 

A  motion  was  made  for  anew  trial.  1.  Because  the  verdict 
was  against  evidence. 

2.  Because  the  evidence  offered  by  the  plaintiff  was  im- 
properly rejected. 

3.  Because  the  judge  misdirected  the  jury. 

4.  On  account  of  newly  discovered  evidence. 

The  affidavit  of  newly  discovered  evidence  stated,  that  since 
the  trial,  the  plaintiff  had  discovered  several  witnesses,  who 
would  prove  that  they  resided  near,  and  were  well  acquainted 
with  the  premises,  after  the  late  war,  and  that  they  were  not 
included  in  any  enclosure  made  by  TheophiliAS  Beekman;  but 
were  vacant,  altar  the  war,  until  the  year  1795  ;  and  that  this 
attempt  of  the  defendants  to  prove,  at  the  trial,  an  adverse 
possession  of  twenty  years  b/  Theophilus  Beekman,  was  a 
surprisey  and  the  lessors  could  not  have  been  prepared  with 
the  testimony  to  prove  the  fact  of  the  vacancy  of  the  premises 
after  the  war,  until  1795. 

The  case  was  argued  by  H^man  and  T.  A.  Emmet,  for 
the  plaintiff,  and  Griffen  and  J.Radcliff,  for  the  defendants. 

But,  in  reference  to  the  decision  of  the  court,  it  is  thought 
unnecessary  to  state  the  arguments  of  counsel. 

Spencer,  J.  On  the  argument,  two  points  were  chiefly  re- 
lied on,  for  a  new  trial ;  1.  The  discovery  of  material  evidence 
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ALBANY,     since  the  trial,  as  to  the  location  of  the  premises,  connected 
August,  1812.   ^|}j  iijg  allegation  of  surprise ;  and,  2.  The  overruling  of 
^"^li^;^^^^  evidence  that  TheophUus  Beekman  entered  in  1796,  claim- 
V.  inff  to  be  a  tenant  in  common,  under  the  same  title  with  the 

^""-      plaintiff. 
[  *  179  ]  *The  view  I  have  taken  of  the  second  point,  renders  it  un- 

necessary for  me  minutely  to  consider  the  first ;  though,  firom 
a  careful  review  of  the  testimony,  it  appears  to  me  that  the 
weight  of  evidence  is  against  the  verdict.  The  fact  testified 
to  by  WiUiam  Lewis ,  is  a  strong  and  almost  decisive  one.  He 
swears,  that  in  1791,  or  shortly  afler,  he  took  several  loads  of 
broken  bricks  out  of  the  cellar  of  the  brick  house  occupied  by 
Zioac  Teller y  before  the  war,  and  that  the  lot  was  then  vacant 
and  unfenced.  It  appears  to  me  that  a  new  trial  would  throw 
light  on  the  question,  and  that  it  is  fit  and  discreet  to  have  a 
re-examination  before  another  jury. 

The  plaintiff  offered  to  show  that  Isaac  TeUer,  under  whom 
the  lessors  of  the  plaintiff  have  deduced  a  title,  was  seised  in 
fee  of  25-32  parts  of  the  premises.  This  was  objected  to,  and 
the  judge  intimated  an  opinion,  that  it  was  unnecessary,  as  the 
defendants  relied  solely  on  an  adverse  possession,  and  the 
plaintiff  had  already  proved  enough  to  recover,  but  for  the 
adverse  possession.  The  plaintiff  then  offered  to  prove  that 
TheophUus  Beekman  entered  in  1786,  claiming  to  be  a  tenant 
in  common  under  the  same  title ;  and  the  case  states,  that  the 
chief  justice  asked  the  counsel  for  the  plaintiff,  if  they  coupled 
that  offer  with  an  admission  that  Beekman  was  a  tenant  in 
common  with  them,  and  that  if  they  admitted  that  fact,  he 
would  admit  the  proof,  otherwise  not,  assigning  as  a  reason 
that  unless  the  plaintiff  admitted  Beekman  to  have  been  a 
tenant  in  common  with  him,  it  would  not  alter  the  case,  as  the 
plaintiff  could  not  avail  himself  of  such  entry,  as  enuring  to 
his  benefit.  The  counsel  for  the  plaintiff  refusing  to  make 
such  admission,  the  evidence  was  rejected,  and  a  bill  of  ex- 
ceptions tendered. 

In  determining  the  propriety  of  rejecting  the  evidence,  as 
to  the  manner  of  Beekman^s  entry,  we  must  not  lose  sight  of 
the  fact,  that  Beekman^s  possession  was  relied  on  by  the  de- 
fendants, as  constituting  a  material  portion  of  the  time  neces- 
sary to  make  the  adverse  possession,  relied  on  by  the  defend- 
ants, as  a  bar  to  the  plaintiff's  recovery. 

The  plaintiff,  too,  had  offered  to  show  title,  as  a  tenant  in 
common,  to  25-32  parts  of  the  premises ;  and  thus  admitted 
that  with  respect  to  7-32  parts,  there  were  other  persons  ten- 
ants in  common  with  the  lessors.  It  appears  to  me  that  the 
plaintiff  ought  not  to  have  been  required  to  admit  the  fact 
that  Beekman  was  a  tenant  in  common.  To  constitute  an 
1*180]  adverse  possession,  there  *must  be  a  possession,  under  color 
and  claim  of  title ;  but  Beekman^ s  entry,  claiming  as  tenant  in 
common  under  the  same  title  as  that  of  the  lessors  of  the  plain- 
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tiff,  qttalified  his  entry  and  admitted  the  title  of  the  lessors ;  so    Albany, 
that  neither  Beekmany  nor  the  defendants,  could  set  up  that   ^»S"«'»  ^^i*. 
entry,  as  adverse  to  the  common  title,  or  as  injurious  to  the       smith 
rights  of  the  other  tenants  in  common.    A  possession,  forever  v. 

so  long  a  time,  stripped  of  the  circumstance  that  it  is  unac-  vbtu. 
companied  with  the  claim  of  the  entire  title,  will  not  amount 
to  an  adverse  possession,  barring  those  who  have  the  real  and 
legitimate  title.  When,  therefore,  Beekman  evinced,  by  his 
acts  and  declarations,  that  he  did  not  mean  to  usurp  the  pos- 
session to  himself,  but  that  he  entered  in  subserviency  to  the 
sune  title,  and  as  a  tenant  in  common,  his  possession  lost  its 
adverse  character,  as  regarded  all  those  who  had  right  and  title 
in  the  premises. 

It  has  never  been  considered  as  necessary  to  constitute  an 
adverse  possession,  that  there  should  be  a  rightful  title.  When- 
ever this  defence  is  set  up,  the  idea  of  right  is  excluded  ;  the 
iact  of  possession,  and  the  quo  animo  it  was  commenced  or 
continued,  are  the  only  tests ;  and  it  must  necessarily  be  ex- 
clusive of  any  other  rights. 

The  most  that  could  have  been  imposed  on  the  lessors  of 
the  pbuntifr,  to  entitle  them  to  the  full  benefit  of  Beekman's 
admissions  and  declarations,  would  be  to  subject  them  to  take 
those  declarations  as  evidence,  as  well  for  as  against  Beekmany 
and  thus  leaving  it  to  the  jury  to  decide,  whether,  in  point  of 
fftcty  he  was  not  to  be  considered  as  entering  and  having  right 
as  a  tenant  in  common.  But  most  clearly,  the  plaintiff  ought 
not  to  have  been  required  to  admit  any  fact,  as  a  prerequisite 
to  giving  the  evidence  of  Beekman* 8  declarations. 

I  think  this  point  too  clear  to  require  being  any  further  pur- 
sued ;  and  that  a  new  trial  ought  to  be  granted,  with  costs  to 
abide  the  event  of  the  suit. 

Van  Ness,  J.  and  Yates,  JT.  were  of  the  same  opinion. 

Kent,  Ch.  J.  (dissenting.)  The  motion  for  a  new  trial  is 
made  upon  the  following  grounds :  1 .  That  the  verdict  is 
against  evidence;  2.  That  the  judge  overruled  testimony 
which  ought  to  have  been  received ;  3.  The  discovery  of  new 
evidence  since  the  trial. 

*i .  In  the  discussion  of  the  first  point,  a  question  arose  on  the       [  *  Idl  J 
construction  of  the  statute  of  limitations,  as  to  the  time  allow- 
ed a  party,  whose  right  accrued  during  his  disability,  to  make 
his  entry  and  bring  his  suit,  after  the  disability  had  ceased. 
Our  statute  upon  this  subject  is  the  same  as  the  act  of  21  Jac.  L 
c.  16.  8.  1,  2.  {LaxoSyy,  1.  663.)  (a)  and  the  better  opinion  is,  /"*]  jJ^Sjg^* 
that  the  party  has,  in  every  event,  twenty  years  to  make  his  u 
entry ;  and  if  under  dLsability  during  any  part  of  that  time,  he 
has  ten  years,  and  no  more,  afler  the  disability  ceases.     It  may 
so  happen,  that  the  twenty  years  and  more  will  elapse  during 
the  disability,  and  then  ten  years  will  be  afterwards  allowed 
cumulatively,  or  the  disability  may  cease  so  far  within  the  pe- 
of  the  twenty  years,  as  to  allow  of  only  twenty  years  in 
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ALBANY,    the  whole,  though  part  of  that  period  be  covered  bjr  the  diuir 
Aagiisi,  1812.   biiity.     This  construction  docs  not  allow  to  persons  laboring 
^^'^i^i^^^^  under  disability,  the  same  number  of  years  after  they  become 
▼-  of  competent  ability,  as  it  allows  to  other  persons  who  were 

BvBTif .  un  jgy  no  such  disability.  Such  is  the  policy  and  the  very  lan- 
guage of  the  statute,  for  it  did  not  mean,  as  in  the  case  ^the 
limitation  of  personal  actions,  that  the  party  should,  at  all 
events,  be  allowed  the  fiill  period  of  twenty  vears  after  the 
disability  had  ceased ;  because  the  words  of  the  act  are  ex- 
plicit that  the  extension  of  the  time  of  making  the  entry,  be- 
yond the  twenty  years,  is  in  no  case  to  exceed  ten  years  after 
the  disability  is  removed.  This  is  also  the  amount  of  the  doc- 
trine contained  in  the  case  of  Doe,  ex.  dem.  Oeorge,  and 
Frances  h%9  wi/ey  v.  Jes9<m ;  (6  Easty  80 ;)  for  there,  the  whole 
period,  from  the  time  that  the  right  descended,  or  accrued,  to 
the  time  of  bringing  the  suit,  was  but  twenty  years,  and  above 
ten  of  the  first  years  of  that  time  had  been  consumed  by  an 
acknowledged  disability,  and  yet  the  right  of  entry  was  held 
to  be  tolled  by  lapse  of  time. 

But  this  question  does  not  necessarily  arise  in  the  present 
case,  and,  therefore,  what  has  been  said  is  not  to  be  consider- 
ed as  a  definitive  opinion  upon  the  point.  If  TtUer  was  dis- 
possessed in  1785,  the  twenty  years  of  the  statute  had  not 
only  expired,  but  twenty  years  after  he  came  of  age;  and  if 
he  was  not  ousted  until  1795,  then  twenty  years  had  not,  and 
have  not,  to  this  moment  elapsed.  The  principal  matter  of 
fact  then  is,  wa9  here  an  adverse  possession  in  1786  ?  for  if 
that  fact  be  established,  there  is  no  just  ground  from  the  case 
to  question  the  other  fiict  found,  that  Henry  R.  Tetter  was  of 
age  twenty  years  before  suit  brought,  which  was  not  until  Jiow- 
uartfy  1808. 

If  an  adverse  possession  existed  in  Afoy,  1786,  there  was 
sufficient  evidence  of  an  unbroken  continuation  of  such  pos- 
f  *  182]       session  *down  to  1795,  when  the  existence  of  an  adverse  pos- 
session under  the  deed  of  partition  is  not  disputed. 

It  is  not  easy  to  reconcile,  and  it  would  be  a  tedious  and  use- 
less labor  to  analyze  and  compare  every  part  of  the  testimony 
on  the  subject  of  the  Beeltman  possession.  It  was  my  im- 
pression at  the  trial,  when  I  understood  the  facts  better  than  I 
can  now  firom  the  cose,  and  it  is  my  impression  still,  that  the 
evidence  warrants  the  conclusion,  that  the  possession  taken 
under  Tkeophilue  Beekmany  in  1786,  was  adverse  to  the  claim 
of  the  lessors  of  the  plaintiff,  in  respect  to  the  ftio  ammo  with 
which  it  was  taken,  and  as  to  the  whole  extent  of  the  prem- 
ises. Beekman  exercised  acts  of  ownership  fix>m  May,  1786, 
by  leasing  the  premises,  and  taking  the  rents,  and  he  had 
caused  the  house  to  be  moved  on  to  the  premises,  and  paid 
for  the  labor  and  materials  as  eariy  as  November j  1785 ;  and, 
in  1795,  he  was  party  to  a  deed  of  partition  of  the  premises, 
from  which  a  regular  title  to  the  defendants  was  deducsed. 
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ntent  with  which  possession  is  taken  and  held,  is  to  be     Albany 
tiiiv^ifed  from  circumstances,  and  those  circumstances  are  mat-   August,  isis. 
ters  of  fact  for  a  jury.     A  subsequent  act  will  explain  a  pre-       smith 
ceding  entry  :  as  where  a  parcener  entered  into  the  whole  of       ^^3^ 
a  vacant  possession,  and  made  a  feoffment  in  fee.     {Co,  LUi. 
374.  a.)     Taking  the  circumstances  of  the  case  together,  we 
are  naturally  led  to  the  conclusion  that  Beekman  entered,  in 
1786,  and  held  adversely  to  the  right  of  Teller. 

It  must  be  extremely  difficult  to  attempt,  now,  to  locate, 
with  perfect  precision  and  certainty,  the  extent  of  the  Beek- 
man possession;  Within  the  last  twenty  years,  the  adjoining 
streets,  lots  and  buildings  have  undergone  such  alterations, 
that  we  cannot  now  recognise  any  of  the  ancient  features  of 
that  part  of  the  city.  The  ground  in  controversy  lies  in  the 
most  busy  and  valuable  part  of  Broadnoay.  tVashingttm' 
HclU  is  erected  on  the  spot  where  the  Ackerman  house,  ad- 
joining the  Beekman  house,  formerly  stood.  The  lots  adjoin- 
ing, and  including  the  premises,  and  including  the  African 
burying  ground,  for  many  years  since  the  ^m«rtcan  war,  were 
regarded  as  uninviting  suburbs.  The  streets  have  since  been 
widened,  the  face  of  the  ground  wholly  changed,  and  it  is  now 
covered  with  a  flourishing  population,  and  elegant  improve- 
ments; 

Tecta  vident;  qum  nunc,  4*c. 

« 

We  are  not,  therefore,  to  be  surprised,  that  the  testimcmy  of 
witnesses  should  differ,  and  be  contradictory,  relative  to  the 
exact  ^location  of  the  Beekman  house,  and  how  fat,  and  in  [  *  183  ] 
what  direction,  it  was  visible  to  the  spectator,  as  he  was  com- 
ing up  Chamber-street  These  inquiries  must  have  been  bet- 
ter understood  by  the  jury,  at  the  trial,  than  they  can  now  be 
by  the  court,  upon  the  case ;  and  especially  as  the  jury  be- 
stowed two  days  in  a  patient  investigation  of  the  fact.  I 
thought,  at  the  trial,  that  the  weight  of  evidence  was  in  favor 
of  the  concjusion  that  the  adverse  possession,  by  Beekman^ 
including  the  yard  around  his  house,  as  well  as  the  house  it- 
self, rested  on  the  very  spot  of  the  original  possession  of  7V(- 
ler ;  and  considering  the  improvements  which  have  since  been 
made,  under  the  Beekman  possession  and  title,  and  the  in- 
convenience, if  not  hardship,  in  giving  effect  to  a  dormant  title, 
in  the  face  of  such  bona  fide  and  immense  improvements,  I 
think  it  would  not  be  discreet  to  send  the  cause  to  a  second 
trial  on  such  a  doubtful  point  of  fiict,  and  in  fiivor  of  such  a 
dormant  title. 

2.  The  next  point  is,  whether  there  was  a  mistake  of  the 
law,  in  rejecting  the  evidence  offered  by  the  plaintiff  of  the 
claim  under  which  Beekman  entered^  It  app^u^  tome,  upon 
subsequent  reflection,  that  I  was  not  mistaken,  at  the  trial. 
The  entry  and  possession  of  one  tenant  in  ecmtmon  will  enure 
as  the  entry  and  possession  of  his  companion,  unless  he  enters, 
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ALBANY,  claiining  the  whole,  and  in  exclusion  of  his  co-tenant  But 
August,  1812.  ^g  fui^  jg  founded  upon  the  fact  of  an  actual  tenancy  in 
^""^^^^^^^  common  existibg  between  the  party  entering  and  the  party 
V.  claiming  the  benefit  of  that  entry.     It  grows  out  of  the  privity 

BvRTxs.  of  estate  ;  and  here  the  lessors  of  the  plaintiff  refused  to  ad- 
mit such  privity,  and  thereby  precluded  themselves  from  the 
benefit  of  such  entry.  The  statement  of  the  point  appears 
to  me  to  suggest,  of  itself,  the  true  conclusion  ojf  law. 

The  admission  of  a  tenancy  in  common,  under  the  saint* 
title,  is  not  an  admission  that  the  plaintifi*  partook  of  that  tit  k'. 
Nothing  is  more  common,  than  for  adverse  parties  in  ejectment 
to  claim  under  the  same  title ;  yet  the  ontry  of  one  party  is 
not  the  entry  of  the  other,  but  upon  the  assumption  that  they 
are  co-tenants  in  the  same  title  and  interest.  They  may  1k^ 
sharers  in  that  interest  in  very  different  degrees  and  propor- 
tions, but  still  there  must  be  a  co-tenancy  to  establish  the 
privity. 

3.  The  last  ground  of  the  motion,  is  the  discovery  of  several 
new  witnesses,  relative  to  the  contested  point  of  the  adverse 
possession,  and  that  the  setting  up  of  an  adverse  possession. 
at  the  trial,  was  a  surprise  upon  the  plaintiff.  There  is  no 
just  pretence  for  this  part  of  the  motion.  The  lessors  of  the 
[  •  184  ]  plaintiff  were  *bound  to  be  prepared,  at  their  peril,  to  meet 
the  question  of  adverse  possession,  as  well  as  every  other  legal 
defence  ;  and  it  appears  that  they  met  this  defence  by  a  num- 
ber of  witnesses.  To  allow  a  new  trial  merely  that  the  party 
may  multiply  witnesses  to  a  point  already  litigated,  and  when 
it  does  not  appear  but  that  such  witnesses  might  have  been 
discovered  and  had,  upon  the  former  trial,  by  ordinary  dili- 
gence, would  be  against  the  settled  principles  and  practice  of 
the  court.  The  decisions  on  this  point  are  uniform  and  nu- 
merous. (Sieinbach  v.  Columbian  Insurance  Company,  2 
Cainea'  Rep.  129.  Smith  v.  Brushes  Johns.  Rep,  84.  Jack- 
son v.  Roe,  9  Johns,  Rep.  77.) 

I  am,  accordingly,  of  opinion,  that  the  motion  be  denied. 

Thompson,  J.  I  concur  in  granting  a  new  trial,  on  the 
ground  that  the  verdict  is  against  evidence.  The  materia] 
and  turning  point  on  the  question  of  adverse  possession,  rela- 
ted to  the  site  of  what  is  called  the  Beekman  house.  This 
house  appears,  from  the  evidence,  to  have  been  built  in  tlie 
year  1785 ;  and  if  it  stood  on  the  same  place  where  TelUr^s 
brick  house  formerly  did,  a  twenty  years'  adverse  possession 
was  clearly  made  out,  otherwise  not.  After  such  a  lapse  of 
time,  and  the  material  and  important  alterations  which  that 
part  of  the  city  has  undergone,  the  inquiry  must  be,  in  some 
measure,  vague  and  uncertain,  especially  where  recourse  is 
had  to  the  mere  recollection  of  witnesses,  without  any  partic- 
ular facts  to  direct  them  in  the  location.  Four  witnesses,  on 
the  part  of  the  plaintiff,  swear  very  positively  that  the  premi- 
ses in  question  were  vacant  in  the  year  1791.  If  so,  the 
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Beekman  house  could  not  have  stood  there.    About  the  same     Albany^ 
number  of  witnesses  on  the  part  of  the  defendants,  appear  to   -*^"^*^  ^^^^^ 
swear,  with  equal  confidence,  that  the  defendants'  house  now       Smith 
stands  where  the  Beekman  house  formerly  did.     The  opinion  '''• 

of  these  witnesses  seemed  to  be  formed,  in  a  great  measure,  ^-'^tis, 
from  their  impressions,  as  to  its  relative  situation,  from  houses 
on  the  opposite  side  of  the  street,  as  also  by  a  reference  to 
Chamber-streeL  The  almost  total  changes  in  these  objects 
must  render  the  opinion  very  uncertain.  I  place  my  judg- 
ment, principally,  upon  the  testimony  of  William  Lewis^  a 
witness  on  the  part  of  the  plaintiff.  He  relates  a  fact,  which, 
if  true,  is  conclusive  to  show,  that  the  Beekman  house  did  not 
stand  upon  the  site  of  the  Teller  brick  house.  He  swears, 
that  in  the  year  1791,  or  shortly  after,  he  took  four  or  five 
loads  of  broken  bricks  out  of  the  cellar  of  the  brick  house, 
occupied  by  *Isaac  Teller  before  the  war ;  that  the  lot  on  I  *  1 85  ) 
which  that  house  stood  was  vacant,  and  continued  so  for  some 
time.  The  credibiUty  of  this  witness  was  not  called  in  ques- 
tion. And  I  am  not  able  to  surmount  the  conclusion,  neces- 
sarily arising  from  this  fact,  that  the  Beekman  house  could 
not  have  stood  on  the  site  of  the  Teller  brick  house.  In  di- 
rect opposition  to  which,  however,  the  verdict  of  the  jury  was 
found. 

2.  With  respect  to  the  rejection  of  the  evidence,  offered  at 
the  trial,  of  a  tenancy  in  common,  I  concur  with  the  Chief 
,  Justice,  The  adverse  possession  relied  upon  by  the  defend- 
ants, was  that  which  had  been  derived  from  Theophilus  Beek- 
man ;  and  the  offer  on  the  part  of  the  plaintiff  to  show  that 
he  entered  as  a  tenant  in  common,  was  for  the  purpose  of  de- 
stroying the  hostile  character  of  his  possession.  But  it  would 
not  have  that  effect,  unless  he  entered  as  a  tenant  in  common 
with  the  plaintiff.  The  possession  of  one  tenant  in  common 
enures  to  the  benefit  of  his  co-tenants,  by  reason  of  the  privity 
of  estate.  And  the  offer  to  show  that  Beekman  entered  as  a 
tenant  in  common  under  the  same  title,  does  not  imply  any 
privity  of  estate  between  him  and  the  lessors  of  the  plaintiff^ 
unless  he  entered  as  tenant  in  common  vnth  them.  Who 
Beekman^s  co-tenants  in  common  were,  was  not  offered  to  be 
shown.  They  might  have  held  under  a  title  hostile  to  the 
plaintiff;  and  if  so,  the  testimony  offered  would  have  been 
nugatory.  The  general  and  qualified  offer  to  prove  that 
Beekman  held  under  the  same  title,  was  too  vague  and  indef- 
inite. All  parties,  in  one  sense,  held  under  the  same  title,  as 
all  titles  are  derived  from  the  government ;  and  parties  oflen 
hold  under  the  same  title,  in  a  less  remote  sense,  and  still  hold 
adverse  to  each  other.  All  privity  of  estate  may  have  been 
severed  at  a  remote  period,  and  the  holding  become  adverse. 
Whether  Beekman  entered  as  a  tenant  in  common  with  others, 
or  in  his  own  right,  was  perfectly  immaterial,  unless  he  en- 
tered as  a  tenant  in  conmion  with  the  lessors  of  the  plaintiff; 
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ALBANY,  this  was  the  only  point  of  view  in  which  his  entry  could  enure 
August,  1811.  iQ  theif  benefit,  and  this  the  plaintiff  refused  to  admit.  The 
|J7^]"^^J7co.  testimony,  in  any  other  point  of  view,  would  have  been  irrele- 

▼.  vant,  and,  of  course,  was  properly  rejected. 

^""^  ''»•  ^-  New  trial  granted. 


[*186]      *The  Marine  Insurance  Company  of  New-York 

against  The  United  Insurance  Company. 

The  cargo  THIS  was  an  action  for  money  had  and  received  to  the  use 
a*  vcssef  were  of  the  plaintiffs.  A  vcrdjct  was  taken,  by  consent,  at  the  June 
separately  in-  sittings,  in  the  city  of  NeW'York,  for  a  nominal  sum,  subject 
fereni  ^midcr-  ^^  ^^0  Opinion  of  the  court,  upon  the  following  case ;  the 
^rriicra,  from  amount  to  be  adjusted  upon  sdch  principles  as  the  court  might 
N^e^J'vo^k.The  direct,  in  case  judgment  should  be  given  for  the  plaintiffs, 
vessel  haviiijf  In  the  year  1806,  an  open  pohcy  of  insurance  was  under- 
{^en^^^'^^ninel  Written  by  the  defendants,  on  the  interest  of  fVUliam  Wood, 
icciiihs  of  her  in  the  cargo  of  the  ship  Enterprize,  amounting  to  13,000 
capC^d,  ''ou  dollars,  from  Bordeaux  to  New-  York.  The  residue  of  the 
the  23d'ocfo-  cargo,  owncd  by  other  persons,  amounted  to  14,000  dollars. 
Jarnccfhfi'oHa'?  The  plaintiffs  underwrote  a  policy  on  Xhe  freight  of  the  same 
/i/ajr,  where  she  vcsscI,  for  the  samc  voyagc,  valued  at  2,500  dollars,  for  IVood^ 
weie^irbc!ie"!n  the  owucr  of  the  vessel,  which  was  worth  9,000  dollars.  She 
the  vice-admi-  Sailed  ou  the  voyagc  insured,  and  when  she  had  performed 
pHm  *an(i//«r-  cighteen-nineteenths  of  her  voyage,  she  was  captured,  on  the 
ther  'proof  ot-  23d  of  October,  1806,  and  sent  into  Halifax.  The  assured 
m*;7r1i'ani'^'  a*i  thereupon,  on  the  23d  February  following,  abandoned  on 
iitfifur,     ob-  both  policies,  which  abandonments  were  not  accepted  ;  but  a 

pralsemcni  **of  ^^^^^  '^^^  ^^^^»  aftcrwards,  paid  on  the  cargo  policy,  as  hcrcaf- 
ihcm,  niifi  be-  tcr  Stated.  The  vessel  and  cargo  were  libelled  in  the  court 
bybond^^io^an-  ^^  admiralty  at  Halifax,  as  prize,  and  further  proof  ordered  : 
swcr  ihe  a-  whcrcupon  the  house  of  Forsyth,  Smith  S^Co.  obtained  an 
"rocri  ""was*  ^Ppra'scmcnt  of  the  vessel,  and  of  Wood's  part  of  the  cargo, 
ihcrctmon,  de-  on  behalf  of  the  owners,  and  became  security,  by  bond,  to 
H"7ook°ul"i  answer  to  that  amount.  The  decree  which  might  be  given, 
biiis  of  lading  and  the  property,  were  ordered  to  be  delivered  to  them. 
[  *  187  J  They  took  new  bills  of  *lading  of  Wood^s  part  of  the  cargo, 
for  me  car«ro  ^^^^  ^^^  captain,  in  their  own  names,  and  shipped  it  in  the 
111  his  own  same  vessel,  to  New-York,  consigned  to  their  own  agents, 
j;^*'!^^";!;'^!!;;  Lenox  and  Maitland,  with  directions  to  deliver  it  to  Wood, 
own  name,  in  on  his  paying  the  expenses,  and  sums  already  advanced,  by 
sc?  'colfsiinicd  ^^orsyth,  Smith  ^  Co.  and  fully  indemnifying  them  against 
loW.hisowna-  the  sccurity,  or  bond  given  by  them;  but  Wood  refused  so  to 

5^"rit 'wiih^X  ^^»  ^"^  Lenox  and  Mai/Zand  insured,  on  account  of  Fo>*- 
reciioiis  lo  dc-  syth,  Smith  ^  Co.,  the  cargo  so  shipped  to  New- York,  at  the 
1« /^  .?'*  ?r5!?  office  of  the  Commercial  Insurance  Company.     The  vessel 

to  C.Uic  owner,  i«iiii  i         i  t     %  t     *  ■ 

on  his  inieinui- and  cargo,  which  had  been  thus  bonded,  proceeded  on  her 
SDiuf '^iiur  a»  v^y^g®  ^^  New-York.     During  the  voyage  she  was  stranded, 
cx?>cusc8, which  shipwrcckcd,  and  wholly  lost  on  the  -American  coast.     Lenox 
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and  MaUlcMdy  having  heard  of  her  disaster,  sent  out  lighters,     alb  any, 
by  which  the  cargo  was  saved,  brought  to  the  city  of  New-  August,  isn. 
York,  and  there  deliveriid  to  Lenox  and  Maitland,  who  sold  m^T^ikT^ 
it,  prior  to  the  1st  of  April,  1807.     Further  proofs  were  for-  v.  ' 

warded  to  Halifax,  and  on  the  1st  o(  April,  1807,  the  vessel,  ^""  '"'  ^ 
and  fVoodTs  part  of  the  cargo,  were  liberated.  On  the  21st  c.  refased  to 
of  June,  1807,  the  defendants  paid  to  Wood  a  total  loss  on  ^\  February 
the  cai^o  policy,  and  the  plaintiflfs  paid  a  total  loss  on  the  1807,  the  cargo 
freight  policy.  The  net  proceeds  of  the  sales,  made  by  Lenox  ^^^  ab"£don- 
and  Maitland,  amounted  to  12,824  dollars  and  5  cents,  of  edto  both  un- 
which  they  paid  to  the  defendants,  in  July,  1807,  the  sum  of  p^llaiotdiost 
6,524  dollars  and  52  cents  only,  refusing  to  pay  more,  claim-  the  2ist  June\ 
ing  to  deduct,  and  actually  deducting,  the  whole  of  the  ex-  J^^  ^Unh^ 
penscs  incurred  on  both  vessel  and  cargo  at  Halifax,  charged  proof  the  ves- 
and  paid  by  Forsyth,  Smith  fy  Co.  there,  amounting  to  3,677  t-L*"ifbcrai^*' 
dollars  71  cents,  that  sum  forming  a  general  average  ;  and  also  omhe  uiApni] 
the  expenses  of  saving  and  transporting  the  cargo  to  New-  J^-  J^^  ^cr 
York,  equal  to  2,737  dollars  and  97  cents,  together  with  one  vo^aee  from 
hundred  and  eight  dollars  and  eighty-four  cents,  for  interest,  y^rk^^^. 
The  amount  of  freight,  for  Wood's  share  of  the  cargo  for  the  8tran<Sed  and 
whole  voyage,  would  amount  to  1,146  dollars  and  66  cents.  ^^*'»  ^^^  ^^^ 
The  plaintiffs  claimed,  as  the  salvage  of  die  defendants,  a  pro  ed^d^deii^r- 
ratafreight  of  that  part  of  the  cargo,  from  Bordeaux  to  Hal-  ^  *^a®jv^"' 
ifax,  which,  calculated  upon  five-sixths  of  the  voyage,  would  1^2^ who  sold 
be  nine  hundred  and  fifty-five  dollars  and  fifty-five  cents,  and  '^  "*  "•'a^'T' 
upon  eighteen-nineteenths,  1,086  dollars  and  31  cents.  net    proceeds^ 

The  defendants  contended  that  the  plaintifis  were  not  enti-  ajjer  o^^u^-iing 
tied  to  recover  of  them  any  freight ;  but  if  any,  it  could  only  ses  ai^HSv/S^ 
be  the  proportion  which  the  proceeds  of  the  cargo  actually  ^^-  *°  ^^  """" 
received  bear  to  the  whole  freight,  on  the  original  value  of  the  go"**° 
cargo,  insured  by  the  defendants,  or  a  pro  rata  freight  on  '"  ?"  *<'/'J" 
6,524  *dollars  and  52  cents,  being  the  amount  actually  re-  '°"f  ^J  jig  ! 
ccived  by  the  defendants  as  aforesaid ;  or,  at  most,  the  plain-  .     '-  .  ^ 

tiffs  could  not  recover  more  than  a  pro  ro/a  freight,  on  the /J^^u,  Bgamst 
12,824  dollars  and  5  cents,  deducting  the  general  average  ex-  »[»« insurers  on 
penses,  being  3,677  dollars  and  71  cents.  wL  heid^^'that 

It  was  agreed,  that  if  the  court  gave  judgment  for  the  plain-  "» .  p^^  *"«'« 
tiffs,  they  should  also  decide  whether  the  defendants  were  'du^fthe  ac7of 
bound  to  pay  interest,  and  if  so,  the  same  should  be  added  to  ^'  ^^  f^aii/ax, 

^t  \  1     i_  ]  in  rcceivin*  the 

the  amount  to  be  recovered.  cargo,  being  an 

Bristed,  for  the  plain tiflTs,  contended,  1.  That  a  pro  rata  act  of  »i«r««rTy. 
freight  had  been  earned;  and,  2.  That  it  belonged  to  the  gerjoMhebcn- 
plaintiffs.  ^^^  ©^  a'l  ^'o"- 

1.  It  was  stated  as  settled  law,  by  this  court,  in  the  case  of  Jhe?e  mu«i*be 
Robinson  v.  The  Marine  Insurance  Company,  (2  Johns,  a  voluntary  and 
Rep.  323.*  2  Caines'  Rep.  21,)  that  where  a  vessel  is  forced  a^cepiancTby 
into  an  intermediate  port,  and  is  unable  to  proceed  to  her  port  »hc  owner,  at 
of  destination,  and  the  goods  are  received  by  the  owner,  at  iiep«Irt)toform 
such  intermediate  port,  freight  is  due  for  them,  pro  rata  itin-  the  basis  of  a 
eriB.     The  equitable  principle  laid  down  in  the  case  of  Luke  "^'^    contract 
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ji^^si^n.  ^'  ^y^^9  (^  Burr.  882,)  so  often  cited,  has  been  adopted  in 
\^^S^^^^!^-mt^^  this  court.  It  is  also  a  settled  principle,  that  an  abandonment 
Mar.  Iks.  Co.  once  rightfully  made,  has  relation  back  to  the  cause  of  loss, 
UmT.ijis.Co.  *"d  takes  effect  from  that  time;  {Marsh,  wi  Ins,  601.  9 
Johns.  Rep.  1 — 8.  1  Johns,  Cases,  377  ;)  so  that  die  mas- 
SfCK  uT^''  ^®''  ^^  person  taking  charge  of  the  property,  is  to  be  deemed, 
T^e'  'accept,  after  such  event,  the  agent  of  the  insurer.  Is  not  the  accept- 
p?Me?di^r  ?be  since  of  an  abandonment  of  the  goods,  equivalent  to  an  ac- 
SIw  **if£j  ^^  ceptance  of  them  at  the  intermediate  port  ?  And  must  not 
bandonment,  the  iusurcd,  as  the  assignee  of  the  owner,  stand  in  his  place, 
flTt  c?a!K"of  and  be  equally  bound  to  pay  the  freight  ?  If  not,  still  the 
ihJfS!*  Ti!?*?n-  facts  in  this  case  amount  to  such  an  acceptance  of  them  ;  for 
S'*H.^"  ?fK*5!f:  the  intermediate  transactions  must  be  considered  as  carried 

go  nas  nothing  -        /•   •       . 

to  do  with  the  on  by  the  agents  of  the  msurers. 

««ht.(»)  2    jj.^  then,  a  pro  rata  freight  has  been  earned,  it  belongs 

to  the  plaintiffs,  to  whom  the  whole  has  been  abandoned  by 
the  ship-owner,  and  to  whom  they  have  paid  a  total  loss. 
Though,  in  England,  the  rights  of  the  different  sets  of  under- 
writers, in  such  case,  seem  not  to  be  fully  settled ;  {Park, 
227—236.  Marsh.  601— 608.  4  East,  34.  SBos.fyPuU. 
479.  7  East,  24.  9  East,  378 ;)  yet,  from  the  principles 
laid  down  by  this  court,  there  can  be  no  doubt  that,  by  the 
(a)  The  whole  law  of  this  State,  the  insurers  on  the  freight,  not  the  ship-own- 

JiSung*'OT*^"he  cs,  after  an  abandonment,  are  entitled  to  the  freight  earned. 

Tl^^S^b^  (See  United  Ins.  Co.  v.  Lenox,  1  Johns.  Cases,  377.     S.  C. 

ria,  ?SSfrtha"t  ^  •'^*'**-  Cases,  643.    3  Caines'  Rep.  16.  246. 251.  7  Johns. 

tbere^"a%o?un^  Rsp.  432.    3  Johns.  Rsp.  49.) 

tary  ^^^^^^i^^      Hoffvuan,  contra,  insisted,  that  not  a  case  was  to  be  found 

IS2?medfate"°  ^^  which  it  had  been  decided,  that  a  pro  rata  freight  was  dne 

port,  not  a  com-  at  an  intermediate  port,  where  the  acceptance  of  the  goods 
[*I89]  was  not  i>olimtary.    *In  the  case  of  Luke  v.  Lyde,'Xhe 

pttistve  receiM  freighter  voluntarily  accepted  his  iroods,  after  the  recapture. 

from  the  hands  m  i       ^l  •  i«   i^i     i«      r    •    l*       /•  j 

of  the  admiralty  To  make  the  owner  or  msurer  liable  for  freight  of  goods,  re- 
c?ndemnatk>"*  ccivcd  at  an  intermediate  port,  the  reception  there  must  be 
itoraUoiToD  apl  voluntary,  and  not  cast  upon  the  owner  or  insurer  by  any 
pau.  cau  v.  peril  or  necessity.  If  the  owner  of  the  ship  becomes  incapa- 
Co.  T^omdl!  citated  to  carry  on  the  goods  to  the  port  of  destination,  the 
A^«t  y.%f  A^  acceptance  of  them,  at  the  intermediate  port,  is  ex  necessitaiej 
Co.  npra,  17.     mij  involuutaTy. 

the  aaaui^Md  The  broad  principle  deduced  from  the  decision  in  the  case 
Si^h"e"caiS[thI  of  ^*«  V'  Hyde,  if  not  shaken,  is,  at  least,  narrowed,  by  the 
ciw'n^  niiblS  ^^^^^  dccisiou  in  the  Court  of  K.  B.  in  the  case  of  lAddard  v. 
for  th?"^ynient  Lopss.  (10  East,  626.)  By  what  was  said  in  that  case,  and 
wffi'^JS'S:  in  Cook  V.  Jennings,  C!  Term  Rep.  138,)  the  true  sense  of 
handonraen^  or  the  opiuiou  of  Lord  Mansjidd,  in  Lake  v.  Lyde,  seems  to  be 
charge  on  the  clcarly  uudcrstood  and  settled.  The  liability  of  the  freighter 
vrbid&  he^doM  to  pay  a  ratable  freight  for  the  goods,  rests  wholly  on  his 
Erdemnf^*^th2  Voluntary  acceptance  of  them  at  the  intermediate  port.  The 
sl?uLr/^*iZ'  PJ'inc'P'®  of  *f*®  ca8®  of  Liddard  v.  Lopes,  has  been  recognised 
^  7.  cranck,  and  adopted  by  the  Supreme  Court  of  Pennsylvania,  in  the  case 
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of  Amrcyd  v«  The  Unxoik  Company^  (3  Binney^a  Rep.  437,)     albany. 
after  a  full  examination  of  all  the  authorities  on  this  subject.      August,  m%. 

Again,  whatever  may  be  the  kiw  as  to  pro  rata  freight,  MnThcI^a. 
whenever  the  ship-owner  parts  with  his  goods,  his  lien  for  the  ^ 

fireight  is  gone ;  for  though  the  contrttdy  as  between  him  and    ^'^^    '     * 
the  original  freighter,  may  remain,  yet  the  delivery  of  the 
goods  to  a  third  person,  or  purchaser,  raises  no  implied  con- 
tract to  pay  the  freight 

The  ship-owner  must  resort  either  to  his  lieu  on  the  goods, 
or  to  the  original  contract  of  affreightment,  in  order  to  obtain 
his  freight 

In  Baillie  v.  Modigliani^  (Marsh,  on  Ins.  726,)  it  is  stated 
by  Lord  Mansfiddy  as  a  principle,  that  '^  as  between  the  in- 
sured and  the  underwriters  on  the  cargo,  it  is  a  contract  of 
indemnity,  and  the  latter  have  nothing  to  do  with  the  freight.^* 
The  present  action  is  an  attempt  by  the  owner,  Wood,  to 
make  bis  insurers  pay  freight.  As.  owner  of  the  ship,  he  gets 
all  h}»  freight.  If  he  has  thought  proper  to  dehver  the  goods, 
without  demanding  the  freight,  the  insurers  cannot  claim  it 
After  the  defendants  have  received  freight,  under  the  decisions 
of  this  court,  as  respects  the  rights  between  the  two  sets  of  un- 
derwriters, can  the  ship-owner.  Wood,  or  his  insurers,  the 
plaintiffs,  recover  that  freight  of  the  defendants  ? 

Colden,  in  reply,  observed  that  this  court,  in  the  case  of 
*Bobinson  v.  The  Marine  Insurance  Company,  after  hearing  [  *  190  ] 
all  the  cases  cited,  and  a  learned  argument,  had  declared  that 
it  was  now  too  late  to  dispute  the  law  as  laid  down  in  the 
case  of  Luke  v.  Lyde.  On  the  principle  of  that  case,  it  can- 
not be  denied  that  a  pro  rata  freight  was  earned. 

But  the  acceptance,  in  the  present  case,  must  be  deemed 
voluntary.  The  defendants  were  not  bound  to  accept  the 
abandonment.  When  a  peril  happens  that  justifies  an  aban- 
donment, and  an  abandonment  is  made  and  accepted,  every 
person  acting  in  regard  to  the  property  insured,  must  be 
deemed  the  agent  of  the  insurers.  Messrs.  Forsyth,  Smith 
Sf  Co.  became  the  agents  of  the  defendants,  and  their  accept- 
ance of  the  goods  was  the  same  as  if  they  had  been  received 
by  the  defendants.  This  point  was  expressly  decided  in  the 
case  of  The  United  Insurance  Company  v.  Lenox. 

Suppose  there  bad  been  no  infurance  on  the  goods,  and 
Wood,  by  his  agents,  had  received  them  at  Halifax,  could  not 
the  plaintiffs,  to  whom  the  freight  had  been  abandoned,  call 
on  him  to  account  lor  the  pro  rata  fre^ht  due  at  Haltfax  1 
And  have  they  not  the  same  right  now  to  call  on  the  defend- 
ants, who  are  substituted  in  the  place  of  Wood,  to  account  for 
that  freight?  Suppose  the  insurers  on  the  goods,  after  the 
abandonment,  had  sued  Wood  for  them,  could  they  recover 
the  whole  amount,  without  deducting  the  pro  rata  freight  ? 

Per  Curiam.  The  question  fit%i  to  be  considered  is, 
whether  any  freight  was  earned,  or  became  due  to  the  ship- 
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ALBANY,     owner,  for  if  it  be  once  admitted  that  there  was  such  an  ac- 
Aogiut,  1814.   ceptance  of  the  cargo,  as  to  entitle  the  ship-owner  to  freight, 
UknAvT^.  ^^^  '"'®  by  which  this  freight  is  to  be  apportioned,  appears  to 
V.  be  settled  with  us,  by  the  case  of  The  United  Insurance  Cofn- 

Umit.  Ins.  Co.  p^^y  y  Lenox.  (1  Johns.  Cases,  377.  2  Johns.  Cases,  443.) 
The  principle  contained  in  the  final  decision  of  that  case  is, 
that  the  freight,  prior  to  the  loss,  goes  to  the  ship-owner,  or  to 
his  representative,  the  insurer  on  freight,  to  whom  it  was  aban- 
doned, and  that  the  freight  earned  subsequent  to  the  time  of 
the  loss  goes,  on  abandonment,  to  the  underwriter  on  the 
ship ;  and  it  appears  to  be  understood  that  his  claim  to  such 
subsequent  freight  would  prevail  over  that  of  the  insurer  on 
the  freight.  (  1  Caines'  Rep.  578.  3  Caines'  Rep.  20,  251. 
3  Johhs.  Rep.  55.  7  Johns.  Rep.  432.  Park,  6ih  edit.  228. 
[•  191  ]  236.)  •The  question,  however,  does  not  arise  here  between 
the  insurers  on  ship  and  on  freight ;  and  if  freight  was  due  in 
this  case,  the  plaintiffs  would  be  entitled  to  a  ratable  propor- 
tion, and  no  more.  But  no  freight  was  earned  in  this  case ; 
there  was  no  delivery  of  the  cargo  at  New-  York,  the  port  of 
destination ;  the  ship  was  shipwrecked  and  lost,  and  the  con- 
signees of  the  cargo,  as  shipped  from  Halifax,  and  not  the 
ship-owner  or  his  agent,  saved  it  and  brought  it  into  port.  The 
earning  of  entire  freight  is  not  pretended  by  the  case,  and  the 
claim  is  founded  wholly  on  the  acceptance  of  the  cargo  at 
Halifax.  But  there  was  no  acceptance  there  on  which  to 
raise  an  assumpsit  to  pay  freight.  Afler  the  vessel  and  cargo 
had  been  libelled  by  the  captors,  they  were  redeemed  by  the 
house  of  Forsyth,  Smith  fy  Co.  on  appraisement,  and  security 
given  for  the  value ;  and  the  cargo  was  consigned  by  them  to 
Ijsnox  and  Maitland,  of  New-  York,  their  own  agents,  to  be 
delivered  to  the  owner  on  payment  of  an  indemnity.  Woody 
the  owner,  refused  to  accept  of  the  cargo,  or  to  ratify  the  acts 
of  Forsyth,  Smith  fy  Co,  There  never  was  any  acceptance 
of  the  cargo  by  the  owner  or  his  authorized  agent.  The  act 
of  Forsyth.  Smith  fy  Co.  at  Halifax,  was  an  act  of  necessity, 
done  by  strangers,  for  the  best  interest  of  all  concerned,  and 
without  prejudice  to  either  party ;  but  there  must  be  a  volun- 
tary and  unconditional  acceptance  by  the  owner,  at  the 
intermediate  port,  to  form  the  basis  of  a  new  contract  to 
pay  a  ratable  freight.  (10  East,  376.  526.  2  Campb.  N.  P. 
466.  1  Candy's  Marshall,  231.  a.  note.  3  Binney,  437.) 
The  acceptance  of  the  net  proceeds  of  the  cargo  by  the  de- 
fendants, formed  no  ground  for  a  claim  for  freight.  These 
proceeds  belonged  to  them,  as  insurers  of  the  cargo,  after  pay- 
ing a  total  loss,  and  there  was  no  lien  for  freight  attached  to 
that  cargo.  The' insurer  on  the  cargo  has  nothing  to  do  with 
the  freight  of  it ;  and  it  would  be  a  most  forced  construction 
to  deduce  a  promise  to  pay  freight  from  the  acceptance  by  the 
insurer  of  the  salvage  or  remains  of  the  cargo. 

Judgment  for  the  defendants. 
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AI.BANY, 

*Vos  AND  LiGHTBOURifs  ogainst  Robinson.  ^^^'J^ 


THIS  was  an  action  on  a  policy  of  insurance  on  the  schooner 
JUaria,  "  at  and  from  Port  Plata,  St.  Domingo,  to  New- 
YorkJ*^  The  plaintiffs  claimed  for  a  total  loss,  which  was  Where  the 
averred,  in  the  first  count  of  the  plaintiffs'  declaration,  to  have  fo^a^ttiJ '  iTst 
happened  as  follows:  "While  the  said  vessel  was  at  Port  of arewe/, and 
riata  aforesaid,  to  wit,  at  Isabella,  within  the  district  of  fJ^JlJ[^^^. 
Port  Plata,  she  was,  by  and  through  the  violence  of  the  winds,  menccmcnt  of 
&c.  forced  and  cast  upon  rocks,  and  bars  there,  and  was,  then  J^^J  *j^'^'  ^vrJ^n 
and  there,  broken,  shattered,  bilged  and  totally  lost."  In  the  of  ihe  captain, 
second  count,  the  plaintiffs  averred,  that  while  the  vessel  was  io„?'°^,u®  Jjjj 
at  Port  Plata,  she  was,  by  the  force  of  winds,  &c.  totally  lost,  the  rcffisicr  or 

The  cause  was  tried  at  the  New-  York  sittings,  before  Mr.  TJH^^J'Z^.t. 

_        .         ,-,_  I  -.  1      T  r^  tnterest,  to  tbo 

Justice  Ihompson,  the  15th  June,  I8II.  underwriters, 

Thirty  days  previous  to  the  commencement  of  the  suit,  the  oWcctloS^io  the 
agent  of  the  defendant,  and  the  other  underwriters  on  the  proofs,  but  re- 
same  pohcy,  received  from  the  plaintiffs  the  protest  of  the  cap-  ["'^,y  *on^tj|^ 
tain  of  the  vessel,  stating  the  loss ;  but  the  register  of  the  ves-  ground  of  a 
sel  was  not  then  produced,  nor  until  it  was  given  in  evidence  jS^g'^herd  that 
at  the  trial,  by  whi<$h  it  appeared  that  she  belonged  to  Vos,  this  was  an  ad. 
one  of  the  plaintiffs.     When  the  protest  was  shown  to  the  un-  "I'^'.^'^i  ,®r  /^® 

a  .  *^ ,  ,  .  .        f  ,  rt«    •  /•     I       piainlifls'  inler- 

derwriters,  they  made  no  objection  to  the  sufficiency  of  the  est,  or,  at  least, 
preliminary  proof;  but  refused  to  pay  for  a  total  loss,  on  the  a  waiver  of  the 

«      /«        1      .    < .  ncccssiiy       oi 

^ound  of  a  demat%on.  pro<iucmgproof 

The  vessel  sailed  from  Port  Plata,  on  the  30th  November,  **^jj|'*) 
1809,  to  go  to  SustM,  to  procure  mahogany  there.  Her  pa-  insurcd"a/a»S 
pers  were  left  at  the  marine  ofiice  at  Port  Plata,  and  a  permit  /'"^'"^^'^{«- 
was  granted  her  to  go  to  Susua,  for  her  cargo,  and  it  was  A',  to  X»I 
necessary  for  her  to  return  to  Port  Plata,  in  order  to  obtain  '<?'**;"  «ud  in 
a  clearance  for  New-York.  After  leaving  Port  Plata,  the  ?orf  p/aJ°to 
vessel  *was  carried,  by  adverse  winds  and  currents,  twelve  [  *I93  ] 
leagues  to  the  westward  of  that  place  ;  and  arrived  at  Isabella,  pusm,  which  is 
on  the  6th  December,  and  there  took  in  additional  ballast,  and  hearing  ^  the 
put  to  sea,  in  order  to  reach  Susua,  but  was  again  driven  back  ^"'^  of  Port 
to  Isabella  on  the  8th  December.  She  again  sailed  for  Susua,  bout^'is  "miiei 
but  was  again  forced  back,  and  put  into  Isabella,  on  the  10th  ««<  of  the  port, 
December,  where  she  was  shipwrecked  in  a  violent  storm.  jH  a'  ca^o**of 
The  harbor  of  SvMia  and  port  of  Isabella,  are  both  in  the  f^f'oeay,  she 
district  of  Port  Plata.  ihe'road  o"  bay 

The  dist7'ict  of  Port  Plata  extends  from  the  river  St.  Juan  of  Isabella,  in 
near  the  Old  Cape,  to  the  river  Massau^e  near  Fort  Dauphin,  tnci,  aUd^ibcre 
The  whole  district  is  called  Port  Plata.  The  custom-house  *<>««•  she  had 
or  marine  office,  for  the  whole  district,  is  at  Poj't  Plata,  where  The'^'^cusioiiJ! 
all  the  inhabitants  of  the  district  do  duty  at  the  fort..  The  J^"«c  at  Port 
chief  produce  of  the  district  is  mahogany  and  fustic,  and  s^i!\fF*J^ 
these  woods  are  procured  along  the  coast.  («)  vide  not* 

Cargoes  are  never  taken  on  board  at  Port  Plata,  but  vessels  (Sii^iJ^*'?^; 
always  enter  at  tliat  port  and  proceed  to  SiASua,  which  is  c*.  ^7.   joku' 
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ALBANY,     about  fouF  leagues  east,  or  along  the  coast,  to  procure  their 

August,  1812.  cargoes,  and  then  return  to  Port  Plata  to  pay  the  duties,  and 

^^-^^^VoT^*^  obtain  a  clearance.     That  port  is  a  good  harbor,  and  has  an- 

V.  chorage  ground.     Susua  and  babella  are  both  open  roads  or 

RoBiNsoir.  bays.  Isabella  is  about  eighteen  miles  west  of  Port  Plata. 
tain  her  cargo,  Sv^swi  is  about  eighteen  miles  east  of  that  place ;  and  when 
bSlTii^ildlo  the  wind  is  from  the  northwest  or  north,  it  is  difficult  to  get 
return  to  PoH  out  to  sca,  and  there  is  great  danger  of  being  driven  on  shore. 
he'^'dutiw  uS  The  vessel  had  made  aU>ut  half  her  passage  to  Susna^  when 
,'et  a  f /*rtrlmc«,  she  was  driven  to  leeward,  by  an  easterly  wind,  and  forced 
"u!u^i!';l,''o?  into  port  JwieWo.  ,     ,        .      ,  . 

mde  there.  Two  sca  captains,  one  of  whom  had  been  above  eighteen 
Sfsc  anT^i  "Months  at  Port  Plata,  and  both  were  acquainted  with  the 
if  entry  are  district  and  coast,  testified,  that  the  district  of  Port  Plata  is 
B^iicuULrpiacc  ^^  Called,  becausc  there  is  no  other  port  of  entry  or  custom- 

aiied  Port  house  within  it.  Samana  is  the  next  port  of  entry,  which  has, 
^ri^or  the  '"  ^^^^  manner,  a  district  of  country  attached  to  it.  The  city 
porpoics  of  of  St.  Domingo,  which  is  another  port  of  entry,  forms  another 
iTa^Jr''  '"'thS  district ;  and  these  are  the  only  ports  of  entry  in  the  Spanish 
name,  extends  part  of  the  island,  whiqh  is  divided  into  districts*  in  reference 
drod^'»ine»*"a-  ^^  the  custom-housc  duties ;  each  being  a  revenue  district,  and 
.oug  t.jj  coast  taking  its  name  from  the  port  of  entry  within  it.  The  witnes* 
^«  '^'i>  ^/Si""  ses  did  not  consider  a  vessel  arriving  at  Susua  or  Isabella,  as 

fro,     I'm  I  r  la-  ,,  -r^.-ni^  i«it  1  11 

^a  is  a  jafe  har-  arriving  at  Port  Plata,  to  which  place  she  must  actually  go; 
[  *  194  ]  and  if  desirous  to  proceed  to  any  other  place  *within  the  dis- 
bor,  hut  Siaua  trict,  shc  must  obtain  a  permit  from  the  custom-house  for  that 

'"l^rS^Md  P^'Pose. 

dan^rous'  Several  underwriters  and  officers  of  different  insurance  com- 

whifc   particu-  panics,  in  the  city  of  New-Tork,  testified,  that  they  had  fre- 

.ar  winds  pre-  «^  ,'.  -•',  .'.  .'  i<^r-- 

vail.  It  was  qucntly  insured  vessels  engaged  ra  trade  to  the  city  of  St. 
held,  that  Port  J)omingo,  and  if  the  insured  wished  to  load  on  the  coast,  it 

Plata     proper,  .•    °  ^'        *     •  *  •     •         •      ^l  i-    •       i- 

and  the  district  was  the  practice  to  insert  express  permission  m  the  policies  for 

wero^'diffbrent  ^^^^  purposc ;  and  that  for  granting  such  a  permission,  an  ad- 

ohjects,andthe  ditional  premium  was  demanded. 

and'*ibai*'"ihe  ^^  appeared  also,  that  it  was  very  rarely,  if  ever,  that  a  cargo 

going  from  Por/  of  woods  could  bc  obtained  at  Port  Plata;  but  it  was  the 

was'arfCT-frf*"'*  course  of  the  trade,  to  go  along  the  coast  to  obtain  cargoes. 

And^ihai^  noX  A  vcrdict  was  fouud  for  the  plaintiffs,  subject  to  the  opinion 

wfi i^TCttled  a*^'  ^^  ^^^  court.  On  a  case  containing  the  above  fiicts. 

wciiunder'si^  Anthon  and  Hoffman,  for  the  plaintiffs,  contended,  that  the 

woi5d*b  *'**ffi'  defendant  having  refused  to  pay,  solely  on  the  ground  of  a 

cient  to  inriude  dcviation,  hc  had  admitted  the  sufficiency  of  the  preliminary 

^dcr  thc''t?m'  P''^^'^-  C^  Johns.  Rep.  315.  8  Johns.  Rep.  607.) 
pic^^nnrnVof  As  to  the  alleged  deviation,  they  contended,  that  the  plain- 
Port  Plata,  {a)  tiffs  had  merely  pursued  the  usual  custom  of  the  trade,  in  going 
(a)VMe  Dickey  from  Port  Plata  to  Susua  to  obtain  a  cargo.  The  custom  of 
co.^'f^i^^  the  trade  was  peculiar,  on  account  of  the  particular  form  and 
^«  ''v^^ISF**'  situation  of  the  coast,  and  had  been  fully  proved. 
York  Fire  fns  Uudcrwritcrs  are  presumed  to  know  the  usage  of  the  trade 
2tj».  m.  *^''*^'  in  which  they  insure,  and  are  bound  by  such  usage.  {Marsh. 
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SS59 — ^^')    ^^  ^^^  c^se  of  Noble  v.  Kenworthy,  (Doug,  492.     albany, 
1  Cohip.  Rep.  503,)  Lord  Mansfield  said,  every  underwriter  Aiigost,j^ig. 
is  presumed  to  know  the  practice  of  the  trade  he  insures.     If 
he  does  not  know  it,  he  ought  to  inform  himself.     It  is  no 
matter,  if  the  usage  has  been  but  for  a  year. 

Again,  in  TheUuaaon  v.  FergusBony  (Doug.  346.  Marsh. 
355.  358,)  Lord  Mansfield  said,  that  the  words  ''  at  and  from 
Guad€doupe/^  comprehended  the  whole  island,  and  protected 
the  ship  in  going  from  port  to  port,  round  the  coast  of  that 
isiai2d.  So,  in  the  present  case,  at  and  from  Port  Plata^  com- 
prehends the  district  of  Port  Plata. 

Wells  J  contra,  insisted,  1.  That,  as  there  had  been  no  pre- 
liminary proof  of  interest^  the  plaintiffs  were  not  entitled  to 
commence  their  action. 

2.  The  plaintiffs  had  averred  in  their  second  count,  that  the 
vessel  was  lost  at  Port  Plata,  which  ought  to  have  been 
proved.  There  is  a  particular  port  or  harbor  called  Port 
Plata,  which  •gives  its  name  to  a  revenue  district  of  consid-  [*  195] 
erable  extent.  The  port  and  district  of  Poi^t  Plata  are  as 
distinct  from  each  other,  as  the  port  of  New^  York  and  the  dis- 
trict of  the  port  of  Neto-York,  under  our  revenue  laws.  The 
insurance  in  this  case  is,  at  and  from  the  port  or  harbor  of 
Port  Plata,  not  from  the  district  of  Port  Plata. 

Next,  as  to  the  usage  of  trade,  in  going  alon?  the  coast  to 
obtain  cargoes.     Usage  of  trade  forms  a  part  of  the  law  of  a 
country ;  and  the  law  of  a  country  is  not  to  be  proved  by  wit 
nesses  accidentally  picked  up  in  the  street     Only  two  of  the 
witnesses,  casually  met  with,  had  ever  been  on  the  coast. 

Marshall  (Marshall  on  Ins,  307.  and  Condy*s  note.  Wir^ 
Ihrop  v.  Union  Ins.  Co.  ib.)  says, "  Witnesses  may  be  exam- 
ined to  prove  a  usage  explanatory  of  a  clause  in  the  policy ; 
but  their  opinion  of  its  meaning  is  not  evidence." 

Again,  "  The  force  of  usage  is  not  to  destroy  the  law.  Usage 
is  to  be  consulted  only  where  the  law  is  doubtful.  Where  the 
law  is  clear,  it  must  prevail.  The  law  is  permanent,  but  usages 
sometimes  change,  and  often  disappear  with  the  circumstances 
which  gave  them  birth." 

The  trade  to  Port  Plata  is  a  recent  trade  for  American 
vessels.  This  appears  to  have  been  the  first  vessel  from  the 
United  SteUes,  engaged  in  that  trade.  The  presumption  of  a 
knowledge  of  the  usage  of  the  trade  cannot,  therefore,  be 
fiurly  brought  home  to  the  defendant.  And  usage  of  trade 
is  allowed  to  govern,  merely  because  parties  are  presumed, 
from  the  circumstances,  to  know  it,  and  form  their  contracts 
accordingly.  In  Smith  v.  Wright,  (1  Caines^  Rep.  43.  45. 
and  see  Martin  v.  Delaware  Ins.  Co.  Condy*s  Marshall, 
186,  note  20,)  the  court  said,  ^^  The  true  test  of  commercial 
usage  is,  its  having  existed  a  sufficient  length  of  time  to  have 
been  generally  known,  and  to  warrant  a  presumption  that 
contracts  are  made  in  reference  to  it." 
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ALBANY,  The  testimony  as  to  the  uniform  practice,  in  insuring  the 
^^S^'J^!^  trade  to  the  city  of  St.  DamingOy  shows  that  where  it  is  in- 
tended to  trade  along  the  coast,  a  permission  is  inserted  in  the 
policy,  l^ut  not  without  an  additional  premium.  The  port  and 
district  of  Port  Plata  are  different  places,  and  must  be  ac 
companied  with  very  different  risks. 

Per  Curiam.     The  two  points  raised  upon  this  case,  are, 

1.  That  the  preliminary  proof  was  not  sufficient. 

2.  That  there  was  a  deviation,  and  the  vessel  lost  in  conse- 
quence of  it. 

[•196]  *1.  The  protest  of  the  captain,  stating  the  loss,  was  pro- 

duced to  the  agent  of  the  defendant.  The  register,  proving 
the  plaintiff's  interest  in  the  vessel,  was  not  produced,  but  as 
the  underwriter  made  no  objection  to  the  deficiency  of  the 
preliminary  proof,  and  placed  his  refusal  to  pay,  specifically 
and  solely  on  the  ground  of  deviation,  he  must  be  deemed  to 
have  admitted  the  plaintiff's  interest  in  the  vessel,  or  to  have 
waived  the  necessity  of  producing  the  proof  of  it. 

2.  The  question  on  the  merits  is,  whether  going  to  Susua 
was  not  a  deviation.  The  voyage  insured  was  at  and  /ram 
Part  Plata,  St.  DomingOy  to  New-York;  and  the  vessel  was 
shipwrecked  and  lost  in  going  from  Port  Plata  to  SuaucL 
She  had  a  permit  from  the  government  at  Port  Plata  to  go 
there,  for  her  loading  of  mahogany,  and  would  have  been  ob- 
liged to  return  to  Port  Plata  for  her  clearance.  This  Susua 
is  a  bay  or  open  road,  about  four  leagues  east  of  Port  Platay 
and  is  dangerous  when  certain  winds  blow ;  and  it  is  included 
within  the  district  of  Port  Plata,  which  district  stretches  for 
one  hundred  miles  along  the  north  coast  of  Spanish  St.  Do- 
mingo. The  very  statement  of  the  fact  is  enough  to  show, 
that  sailing  from  Port  Plata  to  Sueua  was  not  sailing  from 
Port  Plata  to  New^  York,  for  Port  Plata  and  the  revenue 
district  of  Port  Plata,  are  very  distinct  objects,  and  the  cus- 
tom-house and  port  of  entry  are  confined  to  Port  Plata  prop- 
er. The  perils  must  be  very  distinct,  and  very  greatly  increas- 
ed between  a  vessel  sailing  from  Port  Plata  to  Netv-  Yorky 
and  from  Port  Plata,  along  that  extensive  and  dangerous 
coast,  which  the  district  embraces,  and  then  to  New-  York 
Nothing  short  of  a  most  clear  and  well  settled^and  well  under 
stood  usage,  would  be  sufficient  to  include  both  objects  in  the 
simple  name  of  Port  Plata.  On  this  point  the  evidence  in 
the  case  is  decidedly  against  any  such  usage  or  understanding 
of  the  trade.  It  would  appear,  from  the  case,  that  a  liberty  to 
trade  on  the  coast  included  in  the  district,  would  not  be  grant- 
ed without  an  increased  premium,  and  would  require  a  special 
clause  for  the  purpose. 

The  defendant  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendant. 

no 
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ALBANY, 

*Craio  against  Ward.  ^"s"*''  '«'*• 


Craio 

V. 

Ward 


THIS  was  an  action  of  trespass  de  bonis  asportaiiSy  for 
seising  and  carrying  away  a  coaches  and  three  horses,  the 

Eroperty  of  the  plaintiff.     The  claim  as  to  the  horses  was,       The   mere 
owever,  afterwards,  abandoned.     The  cause  was  tried  at  the  pcJ^ilar"chau 
NeW'York  sittings,  in  NovembtTy  1811,  before  Mr.  Justice  tei,  with    tho 

Vit^  W»*  consent   of  the 

^,         1    .      .«•   .       ^>r         ,r^^^  1  ,       ^  ^       ,  true  owner, will 

The  plain  tin,  in  May,  1809,  purchased  of  one  Gordon,  as  not  render  the 
agent  of  the  estate  of  Patrick  Shay,  deceased,  divers  horses,  [o*{,e* debts ^'ir 
carriages,  &c.,  and  a  lease  of  certain  stables  in  Courtlandt-  disposition  of 
street  J  forming  what  was  called  the  livery-stable  establishment,  ^^^^^ .  '®p"{,®*| 
for  which  a  bill  of  sale  was  given  by  the  executors  of  Shay,  there  must  be 
The  plaintiff .  paid  four  hundred  dollars  in  cash,  and  gave  5ecc"uve"'ur' 
three  promissory  notes  for  four  hundred  dollars  each.  pose  in  view"or 

It  was  proved,  that  the  plaintiff  bought  the  coachee,  or  car-  Ihe^H^^^ia/'e " 
riage,  in  question,  of  Burtis  fy  fVoodward,  coachmakers,  in  cumsunces  Tr 
June,  1809,  for  ninety  dollars,  which  was  afterwards  put  into  ^^hereU 
the  possession  of  Jacob  Crissy,  and  was  considered  as  part  chased  a  hv^ 
of  the  livery-stable  establishment  The  coachee  and  horses,  dcuiercd^"  The 
which  were  established  as  a  stage  to  run  from  Poawles  Hook  possession  to 
to  Brighton,  were  attached  at  Newark,  in  New- Jersey,  in  ^-  J^^^busi'^lT* 
August,  1809,  at  the  suit  of  Ward,  for  a  debt  due  to  him  in  his  own 
from  Crissy,  and  sold.  The  plaintiff  put  in  a  claim  of  prop-  J*^"®*  ^JJ'  ^^* 
erty,  which  was  tried  before  a  sheriff's  jury,  in  New-Jersey,  tbe^moncys  re^ 
who  found  the  property  to  be  in  Crissy.  ^^^^^^  *°  ^^ 

From  the  evidence  on  the  part  of  the  defendant,  it  appeared  low  jb  one-third 
that  Crissy  had  been  in  possession  of  the  livery-stable  estab-  °^  *^®  °«*  P'^- 
lishment  from  the  time  it  was  first  purchased  by  Craig,  who  profits,  and  ^A. 
bad  said  that  Crissy  was  to  pay  the  notes  ^en  for  the  afterwards  bo't 
purchase,  the  rent  and  wages  of  the  persons  employed,  6lc.  ;  he  delivered  to 
that  a  sign  was  put  up  on  which  was  written  "  Crissy^ s  Live-  ^-  and  which, 
ry  Stable;^'  and  a  notice  was  published  in  the  gazette,  by  whuT^i/'  the 
which  Crissy  informed  the  public,  that  he  had  established  a  g>«sess^on  of 
regular  stage  between  New- York  and  Brighton,  &c.,  and  a  in'exermion  wv 
siAiilar  advertisement  was  posted  up  in  New- Jersey ;  and  ?**'*^^''}**'',?'^?' 
Craig  admitted  that  he  had  drawn  the  advertisements.  When  \h7^^(^rty  ?n 
the  carriage  and  horses  were  seised  under  the  attachment,  the  ^^^  <*<>ach  dki 
driver,  at  first,  said  they  belonged  to  Crissy,  but,  afterwards,  ^^  ^mUsss* h.s 
said  they  were  the  property  of  the  plaintiff.  The  coachman  poMcssion  of  it 
was  employed  and  paid  by  Crissy,  and  he  testified  that  Crissy  ^n^  '^Dtouded 
had  the  whole  management  of  the  establishment,  which  was  ''or  colorable 
conducted  *in  the  name  of  Crissy,  who  paid  the  expenses  ;  [  *  198  ] 
and  that  when  the  plaintiff  wanted  a  horse,  or  carriage,  heap-  purposes,  it  was 

«.     1    .       /^   .  g.     *.i  "  *      not  liable  to  his 

pbed  to  Citssy  for  them.  creditors,  (a) 

The  plaintifi*  gave  in  evidence  an  agreement  made  between 
him  and  Crissy,  dated  the  Istof  Afay,  1809,  which  recited  that  J^y|  Tanner, 
Craig  had  that  day  purchased  the  livery-stable  establishment  *"P'«»      iss! 
of  the  executors  of  Shay,  with  the  carriages,  horses,  &c.  and  //^  ^'wm- 
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ALBANY,     taken  a  lease  of  the  ground  and  stable,  &c.  ''  with  the  intent, 
Aiigust,  1812.   and  for  the  purpose  of  carrying  on  the  business,  &c.  through 
^^■'^^^^JT^^  ^^^  agency  of  Jacob  Crissy,  and  had  intrusted  the  same  to 
V.  the  care  and  management  of  the  said  Jacob  Cris$y"  Crissy 

^^*^'  then  covenanted  with  Craig  to  take  the  care  and  management 
of  the  said  carriages,  horses,  gigs,  &.c.  and  to  enter  into  the 
occupation  of  the  said  stables,  &c.  and  to  carry  on  the  said 
business  in  all  its  branches,  to  the  best  advantage,  &c.  for  afid 
on  account  of  Craigy  for  and  during  the  term  of  three  years 
from  the  date  of  the  agreement,  and  to  accoant  to  Craig^ 
monthly,  during  the  term,  for  all  moneys  received,  &c. ;  and 
Craig  covenanted,  that  he  would,  monthly,  and  as  often  as 
he  should  receive  from  Crissy  any  sum  or  sums  of  money  aris- 
ing from  the  business,  after  deducting  all  expenses,  rent  and 
charges,  incident  to  the  establishment,  pay  to  Crissy  one- 
third  of  the  net  proceeds,  or  profits^  received,  &c. ;  which 
one-third  of  the  net  proceeds,  or  profits,  wajs  to  go  as  a  full 
compensation,  or  consideration,  for  Cm^y 'a  services,  care  and 
management  of  the  stables,  &c.  during  the  said  term  of  three 
years ;  and  Crissy  covenanted  to  keep  regular  books  of  ac- 
counts, which  Craig  was  to  have  leave,  at  all  times,  to  in- 
spect. 

The  counsel,  for  the  defendant  moved  for  a  nonsuit,  on  the 
ground,  that  in  whomsoever  the  property  in  the  carriage 
in  question  was,  the  possession  of  it,  for  the  term  men- 
tioned  in  the  agreement,  was  in  Crissy,  and  that  the  plaintiff 
could  not  maintain  the  trespass.  The  judge  was  of  that  opin* 
ion,  as  it  respected  the  horses  ;  but  as  the  carriage  was  pur* 
chased  subsequent  to  the  agreement,  bethought  that  if  Crissg, 
under  all  the  circumstances  of  the  case,  was  not  to  be  deemed 
the  owner,  and  the  property,  therefore,  liable  to  pay  bis  debt, 
he  might  be  considered  as  the  agent  of  Craig,  who  would,  in 
judgment  of  law,  be  deemed  to  have  the  possession.  The 
plaintiff's  counsel  contended  that,  even  if  tbe  acts  of  Craigy 
and  the  ostensible  ownership  of  Crissy,  might  have  subjected 
[*199]  the  property  to  the  creditors  of  Crissy,  whose  *debts  accrued 
subsequent  to  his  possession  ;  yet  the  rule  could  not  apply  hs 
to  debts  existing  prior  to  such  possession ;  as  the  creditors 
could  not  then  be  deemed  to  have  trusted  Crissy  on  the  &ith 
of  the  property.  The  judge  expressed  his  doubts  as  to  the 
correctness  of  this  distinction ;  and  charged  the  jury  that  if 
they  believed  that  Crissy  had  such  an  ostensible  ownership  aa 
would  render  the  property  liable  to  debts  of  creditors  subse- 
quently accrued,  it  would  be  liable  to  all. 

The  jury  found  a  verdict  for  the  plaintiff,  for  one  hundred 
two  dollars  and  sixty-six  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Slosson^  for  the  defendant.  To  maintain  trespass  for  goods, 
the  plaintiff  must  have  the  actual  or  constructive  possession, 
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at  the  time  of  the  alleged  trespass.     If  he  has  not  the  actual     Albany, 
possession,  he  must  have  a  right  to  reduce  them  to  his  posses-   ^"S^"^  i*^- 
sion  when  he  pleases.  {Putnam  v.  Wiley ,  8  Johns.  Rep.  432.       crah> 
4  Term  Rep.  489.     7  Term  Rep.  9.)     By  the  agreement,  v. 

Criasy  was  to  have  the  possession  for  three  years,  so  that  the  ^**' 

plaintiff  could  not  claim  it  before  the  expiration  of  that  time. 

The  carriage,  it  is  true,  was  purchased  after  the  agreement, 
but  it  was  turned  into  the  establishment,  of  which  CiHssy  was 
to  have  the  sole  management.  It  was  as  much  in  his  posses- 
sion as  any  other  article  belonging  to  the  establishment. 
Though  the  carriage  did  not  pass  by  the  agreement,  yet  that 
agreement  shows  the  intention  of  the  parties  as  to  the  prop- 
erty. 

Again,  the  advertisement  of  Crissy,  written  by  the  plain- 
tiff, shows  it  to  be  his  property.*  The  acts  and  declarations 
of  the  plaintiff  recognise  it  as  the  property  of  Crissy,  and  he 
cannot,  now,  be  permitted  to  gainsay  those  acts,  and  declara- 
tions, after  Crissy  may  have  obtained  credit  on  the  faith  of  the 
ownership. 

T.  A.  Emmet,  contra.  At  the  time  of  the  purchase  by 
Craig,  and  the  agreement  with  Crissy,  the  carriage  was  not 
in  the  possession  of  either  party,  for  it  was  not  then  purchas- 
ed. This  case  is  different  from  that  of  Putnam  v.  fViley,  or 
Ward  V.  Macauley.  It  is,  in  fact,  an  attempt  to  extend  the 
law  of  partnership  to  a  most  dangerous  length.  For  there  are 
very  many  useful  public  works  and  manufactories,  on  a  similar 
establishment,  carried  on  by  confidential  agents,  who  are  to 
have  a  per  cent  age,  or  portion,  of  the  net  profits,  as  a  com- 
pensation for  their  services.  The  agreement  *between  Craig  [•200] 
and  Crissy  contains  no  words  of  demise.  It  declares  that  the 
plaintiff  had  purchased  the  property,  and  had  intrusted  Cris- 
sy with  the  care  and  management  of  it.  All  the  cove- 
nants are  on  the  part  of  Crissy.  The  plaintiff  merely  promises 
to  pay  him  his  wages.  Crissy  was  a  mere  servant,  or  agent, 
who  was  to  receive  n  portion  of  the  net  profits,  as  a  compen- 
sation for  his  services.  Cm^  had  no  jus  disponendi  in  regard 
to  the  property.  If  Craig  had  been  dissatisfied  with  the  con- 
duct of  Crissy,  and  had  turned  him  out  of  possession,  the 
latter  could  not  have  maintained  any  possessory  action  against 
the  former. 

As  to  the  point  of  visible  ownership ;  the  cases  have  gone 
no  further  than  to  say,  that  where  a  person,  trusting  to  the 
visible  ownership,  has  given  a  credit,  he  may  set  off  the  debt 
against  the  claim  by  the  real  owner,  or  principal ;  {George  v. 
Clagett,  7  Term  Hep.  359.  Rabone  v.  Williams,  ih.  note  (a) 
Ross  V.  Dey,  ib.  note  (c).  2  Esp.  N.  P.  Cases,  469;)  but 
niHie  of  them  go  so  fiir  as  to  allow  an  old  and  antecedent  debt 
to  be  set  off  by  the  person  claiming  to  be  the  real  owner.  The 
doctrine  of  partnership  is  not  applicable  to  the  present  case  : 
and  if  Crissy  could  have  no  right  of  action  against  Craig,  if 
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ALBANY,     dispossessed  by  him,  the  creditors  of  Crissy  could  have  no 
August,  1814.   j.jgjj^  jQ  1^^  ijiQ  property  in  execution. 

Craio  D.  B.  Ogden,  in  reply,  observed,  that  the  advertisements, 

V-  drawn  up  by  the  plaintiff,  as  well  as  his  declarations,  showed, 

^*^'      -conclusively,  that  the  liverynstable  establishment  belonged  to 

Crisay,  and  that  this  carriage  was  delivered  to  him  to  form  a 

part  of  that  establishment. 

Possession  is  the  only  indicium  of  property  in  personal 
chattels ;  and  Crissy  having  advertised  the  property  in  his 
own  name,  with  the  assent  of  the  plaintiff,  the  plaintiff  cannot 
now  claim  to  be  the  owner.  The  distinction  between  debts 
contracted  before  or  after  the  visible  ownership,  is  not  to  be 
found  in  the  books.  The  case  of  Ross  v.  Dey  (7  Term  Rep. 
361,  note)  supports  the  principle  for  which  we  contend.  After 
the  plaintiff,  by  his  conduct,  has  led  the  defendant  to  believe 
that  Crissy  was  the  real  owner,  he  cannot  pull  off  the  mask, 
and  claim  the  property  as  his  own. 

Again,  Crissy  was  to  have  one-third  of  the  profits.  Now 
a  participation  in  the  profits  renders  the  person  a  partner,  and 
if  he  was  a  partner,  he  had  an  interest  which  could  be  taken 
in  execution. 

Again,  if  Crissy  had  an  interest  in  the  property,  it  was  liable 
to  be  attached  in  New- Jersey y  and  the  right  of  property  being 
there  decided,  the  present  action  cannot  be  brought  for  the 
same  property  in  this  state. 
[  *  201  ]  *Per  Curiam.     The  only  question  arising  on  this  case  is, 

whether  the  coachee,  purchased  by  the  plaintiff,  subsequent 
to  the  articles  of  agreement  between  him  and  Crissy,  and  de- 
livered into  the  possession  of  Crissy,  was  liable,  as  the  prop- 
erty of  Crissy,  for  his  debts.  The  carriage  was  not  embraced 
by  the  agreement,  and  might  have  been  recalled  by  the  plain- 
tiff at  any  time.  As  to  this  article,  Crissy  was  the  mere 
agent  or  servant  of  the  plaintiff.  The  property  in  the  coachee 
did  not,  therefore,  pass  as  between  them;  and  unless  the  pos- 
session was  fraudulent,  and  intended  for  colorable  purposes, 
the  coachee  was  not  liable  to  the  creditors  of  Crissy.  The 
bankrupt  law  of  21  Jac.  I.  c.  19.  s.  11,  considers  chattels  so 
possessed  by  the  bankrupt,  and  used  by  him  as  reputed  owner, 
with  the  consent  of  the  true  owner,  as  liable  to  pay  the  debts 
of  the  bankrupt.  But  independent  of  any  statute  provision, 
the  mere  possession  of  a  chattel  will  not,  of  itself,  render  the 
chattel  liable  to  the  debts  or  disposition  of  the  possessor. 
There  must  be  a  fraudulent  or  deceptive  purpose  in  view,  or 
implied,  under  the  special  circumstances  of  the  case.  The 
jury  by  their  verdict  in  this  case,  have  negatived  the  suggestion 
of  fraud  ;  and  the  motion  for  a  new  trial  ought  to  be  denied. 

Motion  denied. 
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ALBANY, 

Ripley  and  others  against*  Gelston.  ^^^^^^^J^ 

RiPLET 

THIS  was  an  action  of  assumpsit.    The  cause  was  tried  at     ^,__^i 
the  NeW'York  sittings,  the  5th  December^  1811,  before  Mr. 
Justice  Van  Ness, 

♦At  the  trial,  a  bill  of  exceptions  was  tendered  to  the  opin-  [  *  202  ] 
ion  of  the  judge.  The  following  facts  were  stated  in  the  bill.  a  Spanish 
In  August,  1809,  a  Spanish  ship,  called  the  Maria  Theresa,  JJ'Jpj  ^^^°^ 
on  her  voyage  from  Havanna,  in  the  island  of  Cuba,  to  Lon-  de  Cuba,  to 
don,  sustained  very  considerable  injury,  by  a  gale  of  wind,  met^ih^a  viJ? 
and  put  into  the  port  of  Netv^  York  in  distress ;  where  she  lent  gaio  of 
arrived  the  20th  September,  1809,  and  was  entered  at  the  Ji'e**'  orf  '°of 
custom-house  as  a  vessel  in  distress.  On  the  5th  October,  Nea- York,  and 
the  cargo  having  been  unladen,  the  officer  of  the  customs,  ap-  J^^  ^"custom- 
pointed  to  superintend  the  unloading,  left  the  ship,  which  was  houf^e^asaship 
afterwards  condemned  by  the  wardens  of  the  port,  as  unfit  to  v'inff'confonn^d 
be  repaired,  and  was  sold  by  the  agent  of  the  Spanish  owner,  to  the  rcguia- 
under  the  direction  of  the  wardens,  to  the  plaintiffs,  on  the  JJ^"*  ^Im^rea 
10th  November,  to  whom  a  bill  of  sale,  in  the  usual  form,  was  {Con^.  6  sestl 
executed  by  the  agent  of  the  owner,  and  in  his  name.  ?;  ^^^^'  ^^^j) 

The  plaintiffs  caused  the  ship  to  be  repaired,  and,  on  the  she  was  cod' 
5th  May,  1810,  she  was  cleared  at  the  custom-house  for  a  aTe^'^lkr  wr^ 
voyage  from  Neiv-York  to  Cadiz.  On  obtaining  the  clear-  veybyihctcar- 
ance,  the  plaintiffs,  as  owners  of  the  ship,  were  required  by  ^'^fi/'^t^^be 
the  officers  of  the  customs,  to  pay  two  hundred  and  sixty-six  repaired,  and/ 
dollars  and  seventy-five  cents,  tonnage  duty  and  light  money  ""ctton^^^'^was 
for  the  ship ;  notwithstanding  the  plaintiffs,  at  the  time  of  pay-  sold  at  public 
ing  the  money,  objected  to  the  payment  of  it,  as  illegal.  The  ""rpiJ*"/^.^  ^^^ 
money  was  passed  to  the  credit  of  the  United  States,  in  the  American  dJ- 
cash  book  of  the  custom-house,  on  the  4th  June,  1810.  fr^'  ^*^°'  *^ 

their    own    ex* 

The  defendant,  who  is  the  collector  of  the  customs  for  the  pense,  aflcr- 
port  of  New- York,  within  a  few  days  after  the  4th  June,  1810,  heV^^^Jgll^d 
paid  the  sum  of  two  hundred  and  sixty-six  dollars  and  seven-  her'  out  for  a 
ty-five  cents,  into  the  Branch  Bank  of  the  United  States,  in  JJ"7f ^but*  The 
the  city  of  New-  York,  to  the  credit  of  the  treasurer  of  the  collector  of  tUt 
United  States,  which  was  before  the  commencement  of  this  ^'^^^yJ^^J^^ 
suit.  No  request  was  made,  or  noti  e  given,  to  the  defend-  deafance,  %n- 
ant,  or  any  of  the  officers  of  the  custom-house,  at  the  time  of  ^«**  ^^^^^"oid 
paying  the  money  by  the  plaintiffs,  or  afterwards  not  to  pay  fij^s?^  pay  **"he 
over  the  money,  or  pass  it  to  the  credit  of  the  United  StcUes.  tonnage    duty 

T-  ^;^i  1  A  y    A  w     t^  or  lip-ht  money 

It  IS  not  customary  to  demand  any  tonnage  duty  or  Ixght  of  so  cents  per 
money  of  vessels  arriving  at  the  port  of  New-Yoi^k,  and  en-  * n"' '™''%^;.^ 
tering  at  the  custom-house,  as  vessels  in  distress ;  but  if  such  si,-,ps  entering; 
vessels  change  their  voyage,  and  clear  out  for  a  different  port  ^f^g^^'^^jj^g 
from  that  to  which  they  were  originally  destined,  tonnage  Thev  objected 
duty  and  light  money  wereMemanded,  on  their  obtaining  a  lo  ^n«  1^*""^"' 
clearance  for  such  new  voyage,  though  the  witnesses  for  the  paid  iffand  af- 
defendant  could  not  recollect  any  particular  instance  in  which  terwardg  wt 

,,  ,  ..ijtj  an  action  of  a# 

such  demand  or  payment  had  been  made.  aumpsu  against 
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ALBANY, 

Aufl^t,  1812. 


tho  collector,  to 
recover  back 
the  mooey  so 
paid.  A  few 
daji  after  it 
was  paid,  and 
before  the  suit 
was  commenc- 
ed,  the  collec- 
tor paid  the 
money  into  the 
Branch  Bank 
of  the  UniUd 
States,  to  the 
credit  of  the 
treasurer  of  the 
United  States: 
and  no  request 
was  made,  or 
notice  ^iv<;n,by 
the  plain  tiffs,  ot 
an  V  time,  to  the 
couecjor,  or  oth- 
er officer  of 
the  customs, 
not  to  pay  over 
the  money,  or 
to  pass  it  to  the 
credit  of  the 
UmUd  States, 
It  was  held, that 
no  tonnage  du- 
ty or  light  num- 
etj  was  due,  in 
this  case;  and, 
at  any  rate,  it 
was  wron^'fully 
demanded  of 
the  plaintiflii, 
who  havinff 
paid  it  eomput- 
soriiy,  they 
were  entitled 
to  their  action 
against  the  col- 
lector  to  recov- 
er it  back,  with- 
out showing  a 
notice  to  him 
not  to  pay  it 
over  to  the  go- 
vernment, es- 
pecially, as 
there  was  no 
other  person  a- 

Siinst  whom 
e  plaintiflfs 
could  bring 
their  action. 

Notice  to  an 
agent  n<»t  to  pay 

[♦204] 

over  the  money 
to  bis  principal, 
s  not  necessa- 
ry, where    the 


*Baldwin^  for  the  defendant.  1.  The  defendant  had  d 
right  to  demand  and  receive  of  the  plaintiffs,  as  owners  of  the 
ship,  the  money  paid  by  them  for  tonnage  duty  or  light  mo- 
ney. By  the  act  of  congress  {Laws  of  V.  S.  vol.  1.  p.  144,) 
(1  Cong.  seas.  2.  c.  30,)  imposing  duties  on  the  tonnage  of 
ships,  a  duty  of  fifty  cents  per  ion  is  imposed  on  all  foreign 
ships  or  vessels ;  and  on  ships  or  vessels  of  the  United  States, 
six  cents  per  ton.  None  but  vessels  that  have  been  registered 
pursuant  to  the  act  for  the  registry  of  vessels,  {Laws  qf  U.  S. 
vol.*  2,  p.  131,)  (2  Cong.  sess.  2.  c.  1,)  are  deemed  vessels  of 
the  United  States ;  and  by  the  sixth  section  of  the  act  passed 
27th  Marchy  1804,  {Laws  qf  U.  S.  vol.  7.  p.  152,)  (8  Cong, 
sess.  1.  c.  57,)  a  duty  of  lifly  cents  per  ton,  to  be  denomina- 
ted light  money,  is  laid  upon  all  ships  or  vessels,  not  of  the 
United  States,  which,  after  the  30th  of  Jtme,  1804,  may  enter 
the  ports  of  the  United  States,  and  which  light  money  is  to 
be  deducted,  levied  and  collected  in  the  same  manner,  and 
under  the  same  regulations,  as  the  tonnage  duties.  This  ves- 
sel being  Spanish  when  she  came  into  the  port  of  Neto-Yorky 
was  liable  to  pay  the  light  money,  under  the  act.  None  but 
American  vessels  are  exempted. 

By  the  sixtieth  section  of  the  act  to  r^ulate  the  collection  of 
duties  on  imports  and  tonnage,  {Laws  qf  U.  S.  vol.  4.  p.  279 
— 377,)  (5  Cong.  sess.  3.  c.  128,)  provision  is  made  for  any 
ship  or  vessel,  from  any  foreign  port,  compelled  by  distress  of 
weather,  or  other  necessity,  to  put  into  any  port  of  the  United 
States  to  which  they  are  not  destined  ;  and  on  complying 
with  the  formalities  therein  required,  the  cargo,  if  unladen, 
may  be  reloaded,  and  the  vessel  may  proceed  with  it  to  the 
place  of  her  destination  free  of  any  charge,  except  for  the 
storing  and  safe  keeping  of  the  goods,  and  the  fees  to  the  offi- 
cers of  the  customs,  as  in  other  cases.  By  the  sixty-third  section 
of  the  same  act,  tonnage  duties  are  required  to  be  paid  to  the 
collector,  at  the  time  of  making  the  entry  of  the  ship  or  vessel, 
and  no  permit  to  unlade  the  goods  can  be  given  until  the 
tonnage  duty  is  first  paid. 

We  contend  that  although  this  vessel  entered  in  distress, 
and  complied  with  the  formalities  prescribed  by  the  act ;  yet 
as  she  did  not  proceed  on  her  voyage,  or  clear  out  for  her 
original  port  of  destination,  she  roust  be  liable  to  pay  light 
money.  Though  tonnage  duty,  by  the  sixty-third  section,  is  re- 
quired to  be  paid  on  the  entry  of  the  vessels,  yet  that  regula- 
tion is  not  applicable  to  vessels  entering  in  distress,  who,  if 
they  proceed  on  their  voyage  again,  are  not  made  liable  to 
pay  duties.  If  a  vessel,  though  arriving  in  distress,  breaks  up 
her  voyage  and  enjoys  all  the  advantages  of  a  port  of  the  Uni- 
ted States,  as  a  place  of  trade,  she  ought  to  pay  *the  tonnage 
duty  or  light  money,  as  other  vessels.  This  is  the  intention 
of  congress,  as  fairly  to  be  collected  from  the  act.  Though 
the  cargo  is  brought  in  under  the  same  circumstances  of  dis- 
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tress,  yet  if  any  of  it  is  sold,  it  pays  a  duty.    The  same  reason    Albany, 
is  applicable  to  the  vessel,  if,  instead  of  proceeding  on  lier  ^^'s^^*  '^^^ 
voyage,  she  is  sold.    The  exemption  is  to  be  confined  strictly  ^^'^^^J^Ji^ 
to  the  case  of  coming  in  in  distress,  and  the  prosecution  of  the  v. 

voyage  afterwards ;  otherwise,  vessels  might  come  in,  on  the     ^■"^•'^ 
slightest  pretext  of  distress,  as  the  loss  of  a  sail  or  spar  j  and  paymem       i* 
finding  it  convenient  to  sell  vessel  and  cargo,  might  break  up  Md'^u^^'not 
the  voyage,  and  thus  gain  every  purpose  of  trade,  without  a  ^^^  exprou- 
payment  of  the  duties.  Jj  'V^ii:^- 

2.  But  if  the  plaintiffs  were  not  liable  to  pay  the  duties  for  pal- (a) 
this  vessel,  yet  the  defendant  having  paid  over  the  money  to 
his  principal,  the  government  of  the  United  States^  before  any 
notice' not  to  pay  it  over,  or  suit  brought,  he  cannot  be  made 
liable,  nor  can  the  plaintiffs  recover  it  back.  The  law  on  this 
subject  is  clear  and  well  settled.  (3  Ld.  Raytn.  1210.  4 
Burr.  1985.  2  Cawp.  565.  4  Term  Rep.  553.  Ckitty's 
Plea.  25.)  And,  on  this  ground,  the  plaintiffs  must  fail  in 
their  action. 

T.  A,  Ermnet^  contra.     In  Campbell  v.  Hall,  ( Cknvp.  204,) 
decided  in  the  court  of  K.  B.  in  England,  the  money  was  not 
paid  over  to  the  use  of  the  king,  but  kept  in  the  hands  of  the 
collector,  with  the  privity  and  consent  of  the  Attorney-Gen- 
eral, for  the  express  purpose  of  trying  the  question  as  to  the 
validity  of  imposing  the  duty.     That  was  a  proper  and  digni- 
fied course  of  proceeding  on  the  part  of  the  government.     In 
the  present  case,  he  was  sorry  to  see,  for  the  credit  of  the  gov- 
ernment of  the  United  States,  that  a  different  course  had  been 
pursued,  and  an  attempt  made  to  screen  their  right  to  this     (a)  ir  monejf 
money  from  investigation,  by  raising  the  question  as  to  the  a^  T^m'^el!^ 
paying  over  the  money  by  the  defendant  to  the  use  of  the  prcMiy  for  the 
UnUed  State*.  Z^t/t 

I.  Light  money,  payable  by  foreign  vessels,  is  directed  to  agent  ha«  paid 
be  levied  and  collected  in  the  same  manner  as  the  tonnage  not'^ilabic  tSr^ 
duty.  Both  stand  on  the  same  ground.  By  the  sixty-third  section  <uod.  Heam 
of  the  act  for  the  collection  of  duties,  the  tonnage  duty  must  johm!^Ad!t, 
be  paid  at  the  time  of  making  entry  of  the  vessel,  and  before  La  Fam  r. 
any  permit  for  unlading  the  goods  is  granted.  The  law  rela-  cov^^'  ago. 
tive  to  tonnage  applies  only  to  vessels  coming  in  to  trade.  It  Mwati  v.  m*- 
is  a  duty  on  entry.  Vessels  forced  in  by  distress  are  not  liable  dlu^iL^^iSnt 
to  this, duty.  After  being  admitted  as  a  vessel  in  distress,  and  tbu'  rule  doea 
having  complied  with  all  the  formalities  of  the  law,  the  collect-  S^eJ*tJto''<S 
or  had  no  right  to  exact  the  payment  *of  light  money,  whether  r  •205  ] 
the  vessel  sailed  to  her  port  of  destination  or  not.  It  is  said  ^^ij^  ^^  j, 
that  fraud  and  collusion  may  be  practised  under  the  pretence  legally  by  com- 
of  distress  ;  but  the  law  provides  against  finy  imposition,  and  fortlon,  ^L^ 
it  is  not  pretended,  in  the  present  case,  that  the  distress  was  no  noiicew 
fictitious.  giycn    not    to 

Again,  a  sear-lettered  vessel  pays  only  six  cents  tonnage  Trye  v.  Lock- 
duty  ;  and  the  defendant  has  obliged  the  plaintiffs  to  pay  fifty  J^S^idi^/S: 
cents,  as  if  she  was  a  vessel  owned  wholly  by  foreigners.  ton  v.  fifren^, 
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ALBANY,        Admitting  that  a  vessel  entering  in  distress,  and  afterwards 
^Qgiut,  1812.   g^id^  ig  liable  to  pay  the  duty,  still,  we  contend,  the  plaintifTsy 
RiPLiT       ^^^  purchased  the  vessel  at  public  auction,  are  not  liable  to 
V.  pay  it.   The  collector  must  have  recourse  to  the  original  owners. 

QxLSTOK.  gy  ^jj^  ninety-third  section  of  the  act  relative  to  the  collection 

of  duties,  a  master  of  a  vessel,  bound  to  a  foreign  port  or  place, 
on  delivering  the  manifest  of  his  cargo  to  the  collector,  and 
taking  the  requisite  oath,  or  affirmation,  is  entitled  to  a  clear- 
ance. The  act  is  imperative,  and  the  collector  has  no  right 
to  refuse  it.  By  refusing  a  clearance  in  this  case,  until  this 
light  money  was  paid,  the  payment  of  it  was  compulsory  on 
the  plaintiff. 

2.  The  objection  that  the  action  does  not  lie,  after  the  mo- 
ney has  been  paid  over,  is  formal.  It  does  not  go  to  the 
right  and  justice  of  the  case.  We  contend  that  the  action 
well  lies  against  the  defendant,  the  collector  of  the  customs, 
in  this  case.  In  Whitebread  v.  Brookbank,  (Covop,  66.  69. 
S.  C.  Loft,  529,)  the  objection  was,  that  an  action  for  money 
had  and  received  would  not  lie  against  an  excise  officer,  for 
an  over  payment.  In  Campbell  v.  HaU,  the  objection  was 
not  made.  In  Stevenson  v.  Mortimer y  (Cowp.  805,)  an  ac- 
tion for  money^had  and  received  was  held  to  lie  against  a  cus- 
tom-house officer,  for  an  over  payment,  or  excess,  of  fees.  In 
the  case  of  Chan^lin  v.  Bullman,  (Parker's  Rep.  198,) 
which  was  like  the  present,  an  action  for  money  had  and  re- 
ceived was  sustained  against  the  defendant,  the  collector  of 
the  customs  of  the  port  of  Bristol,  to  recover  back  money  re- 
ceived as  a  duty  on  sails  belonging  to  a  Drench  prize  ship, 
which  the  court  decided  the  plaintiff  was  not  bound,  by  law, 
to  pay.  In  Greenway  v.  Hurd,  (4  Term  Rep.  355,)  it  was 
held  that  the  action  would  not  lie  against  an  excise  officer,  if 
he  had  paid  the  money  over  to  his  superior.  This  objection 
of  the  defendant  is  founded  on  the  cases  of  Sadler  v.  EvanSj 
(4  Burr.  1984,)  BuUer  v.  Harrison,  (Cowp.  565,)  and 
Greenway  v.  Hurd.  The  principles  to  be  deduced  from  those 
cases,  if  attentively  examined,  are,  that  this  action  will  not  lie, 
1.  Where  the  payment  is  voluntarily  iriRde  Xo  a  known  agent, 
[*206]  who  is  compelled  to  pay  over  the  *money,  and  where  the 
principal  himself  is  liable ;  2.  Where  the  money  is  paid  by 
mistake,  and  there  is  no  notice  of  the  mistake,  or  not  to  pay 
over  ;  3.  Where  money  is  paid  to  a  subordinate  agent,  who 
is  obliged,  under  a  penalty,  to  pay  it  over,  and  actually  does 
pay  it  over,  to  his  superior  officer.  But  none  of  these  princi- 
ples apply  to  the  case  of  a  compulsory  payment  of  an  illegal 
demand,  and  where  tne  officer  knows  of  the  illegality. 

The  defendant  is  not  a  subordinate  officer.  He  is  to  ascer- 
tain what  duties  are  payable,  and  to  receive  all  moneys  paid 
for  duties.  (Laws  V.  S.  vol.  4.  279.  5  Cong.  sees.  3.c.  128. 
8.  21.)  He  IS  to  exercise  his  judgment  and  discretion,  as  to 
the  duties  payable.  He  is  obliged  to  pay  over  the  moneys 
178 


OF  THE  STATE  OF  NEW-YORK  90f 

reeeiTed  by  virtue  of  the  act.    He  is  not  required  to  pay  over     Albany^ 
money  illegally  received,  or  if  the  legality  of  the  payment  ad-  ^^^^^   , 
mits  of  a  doubt     No  notice  is  necessary  in  this  case.     The  "^ 
defendant  is  bound  to  know  the  law,  and  to  declare  it.     Igno- 
rance of  the  law  in  him  is  criminal.     He  must  understand  it 
at  his  peril,  and  act  accordingly.     If  he  had  doubts,  and  was 
told  that  it  was  an  illegal  demand,  he  ought  to  have  applied 
to  the  government  for  instructions,  and  demanded  an  indem- 
nity, before  he  paid  over  the  money; 

Where  the  payment  is  illegal,  the  right  of  action  is  instan- 
taneous and  perfect,  on  the  payment  of  the  money  ;  but  in 
case  of  a  mere  mistakey  no  action  lies  until  notice  is  given  of 
the  mistake,  and  a  demand  made  of  the  money  erroneously 
received.  The  defendant  is  the  highest  and  the  only  officer 
a^nst  whom  an  action  can  be  brought,  and  it  cannot  be  in 
his  power,  by  any  voluntary  act,  between  him  and  the  gov- 
ernment, to  defeat  the  party  of  his  action.  If  by  paying  over 
the  money  he  can  avoid  all  responsibility,  he  may  do  so  in 
half  an  hour  after  the  payment  to  him.  How  is  the  plaintiff 
to  know  when  it  is  paid  over  ?  Is  he  to  remain  ignorant  of  the 
fact  until  the  time  of  trial,  and  then  be  surprised  and  entrap- 
ped by  diis  objection  ? 

Baldwiny  in  reply.  The  defendant  had  some  ground,  at 
least,  in  this  case,  to  demand  the  light  money.  It  was  not  a 
clear  case ;  and  there  was  no  mala  fides  on  his  part.  In 
Chaptnan  v.  BuUman,  there  was  a  special  verdict,  and  no 
objection  was  made  to  the  act.  In  fVhitebreadv.  Brookbank^ 
Lord  Mansfield  said  it  would  be  '*  a  great  inconvenience,  if 
an  action  for  money  had  and  received  would  lie  against  an  . 

officer  of  the  revenue  for  an  over  payment." 

The  true  distinction  is,  that  an  officer  is  liable,  if  he  takes 
money  mala  fide;  but  not,  if  he  receives  it  bona  fide,  or  by 
mistake. 

*  Lord  Mansfield  and  Baron  Perrott,  in  Sadler  v.  Evans,  [  *  SOT ) 
(4  Burr.  1986,'^  both  laid  down  the  principle,  that  where  a 
payment  is  made  to  a  known  agent,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  as  under 
a  notice  or  mala  fide.  CMtty  ( Chitty  on  Plead.  25)  states 
the  rule  as  settled,  that  if  money  be  paid  over  before  notice  to 
retain  it,  the  agent  is  not  liable,  except  in  the  case  of  an  auc- 
tioneer or  stakeholder.  The  same  principle  is  recognised  by 
this  court,  in  the  case  of  Hearsey  v.  Pruyn ;  (7  Johns.  Rep. 
179 ;)  though  the  court  seemed  to  think  that  the  act  of  the 
party  in  calling  on  a  witness  to  take  notice  that  the  toll  was 
overcharged,  was  a  sufficient  notice  not  to  pay  the  money 
over.  But  the  English  decisions  do  not  support  the  position 
that  such  an  act  or  declaration  of  the  party  is  equivalent  to  a 
notice.  A  suit  brought  is  sufficient  notice ;  but  an  objection 
to  the  legaUty  of  the  demand  is  not  so.  The  party  may  ob- 
ject, but  if  he  afterwards  pays  the  money,  the  agent  has  a  right 
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AUiAifYi     to  eoadode  Uiat  the  obgeotion  is  waired,  unless  rbe  has  aoi&e 
^"^Ji'^  nelioe  to  the  eontmiy*    In  Gneaway  v.  Hurdy  BuUer,  J, 
^  Mid,  though  the  pbioliff  objected,  in  Jiitie,  to  pay  the  money, 
yet  he  seemed  afterwaids  to  waive  the  objection. 

If  the  party  who  piqrs  the  money  means  to  resort .  to  the 
agent  to  recover  it  back  again,  he  ought  to  give  such  a  notice 
as  wonld  justify  the  agent  in  retaining  the  monejr,  and  enable 
him  to  defend  himself  against  the  claim  of  his  principal,  or  to 
obtain  a  bill  of  interpleader  between  the  parties.  The  mere 
objection  to  the  legalityof  the  demand,  would  not  be  sufficient 
lo  authorize  the  agent  to  require  an  indemnity  frcxn  his  prin« 
cipal,  or  to  defend  himself  against  a  suit  brought  by  his  princi* 
pal.  Nor  is  it  sufficient  to  put  the  agent  on  his  guaiti,  and 
oblige  him  to  keep  the  money  for  six  years,  until  an  action  is 
barred  by  the  statute  of  limitations.  There  can  be  no  incon- 
venience, or  hardship,  in  requiring  a  precise  and  formal  no- 
tice to  the  officer,  or  agent,  of  the  intention  to  resort  to  him, 
to  recover  back  the  money  paid.  Such  a  notice  woold  pre- 
vent all  difficulty.  But  if  a  mere  objection  to  the  legality  of 
the  demand  is  held  to  be  sufficient,  attorneys,  and  other  agents 
who  receive  money,  may  be  made  responsible,  after«a  lapse  of 
years,  when  their  principals  may  be  dead,  insolvent,  or  remov- 
ed out  of  the  state. 

The  defendant  is  not  the  superior  officer.  He  acts,  witli 
the  naval  officer,  in  subordination  to  the  secretary  of  the  treas- 
ury. But  a  superior  officer  is  entitled  to  more  protection,  for 
he  cannot  sue  the  government ;  but  an  inferi^nr  agent  may  su« 
his  principal. 
[  ^  208  ]  ^his  is  an  equitable  action,  and  any  equitable  defence  is  suf- 

ficient to  defeat  it  The  defendant  acted  bona  JSde,  in  dia- 
chaige  of  his  duty.  The  plaintiffii  have  acted  negligently,  in 
not  making  the  proper  inquiry  as  to  the  liability  of  the  vessel 
to  pay  the  duties,  and  in  not  giving  the  defendant  notice,  ia 
season,  not  to  pay  the  money  over. 

It  is  said  that  the  duties  are  demandable  only  on  the  entry 
of  the  vessel ;  but  as  this  vessel  entered  in  distress,  under  the 
m)ecial  fNrovisions  of  the  act,  it  could  not  have  been  foreseen 
that  she  would  make  herself  liable,  by  breaking  up  her  voyage, 
to  the  payment  of  the  duties. 

This  was  a  foreign  ship  at  the  time  of  her  entry,  and  the 
tonnage  duty  must  have  reference  to  her  character  at  that 
time.  AU  vessels,  except  those  belonging  to  the  United 
J^aieSy  or  registered  vessels,  pay  fifty  cents  tonnage  duty,  or 
light  money.  The  act  (8  Cong.  seat.  2.  c.  99)  which  exempts 
unr^stered  ships,  owned  by  citizens  of  the  United  iSXolea, 
from  the  operation  of  the  act  (8  Cong.  sees.  1.  c.  57)  imposing 
light  money,  has  reference  to  vessels  bona  fide  possessing  a 
sea-letter y  or  regular  documents  issued  fi-om  the  custom-house, 
proving  the  property  Americany  and  entering  fi-om  some  for^ 
ejgn  port  or  place,  as  sear^letter  vessels. 
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..(, I9  it  ifl  said  thai  the  plaintiffs,  who  hav^  purchased  tins    A'LBAllry. 

vcmd  at  public  auction,  ought  not  to  pay  this  duty.  But  they  August;  I8& 
sure  the  owners  of  the  Vessel;  and  the  duty  may  be  considered  ^^'^ftm^Kt^ 
as  a  Hen  on  the  ship.    How  couM  a  sint  be  maintained  against  ^y 

the  original  owner  ?  The  collector  may  detain  the  ship's  papers     ^^^'^^' 
until  the  duties  are  paid  ;  and  why  may  he  not  detain  the  ship, 
«r  lefiise  a  clearance,  in  such  case  ? 

Per  Cwriam,  The  principal  question  here  is,  whether  the 
ciefendant  was  authorized  to  demand  the  money  which  he  ex- 
acted of  the  jpfUntiffs,  as  the  tonnage  or  light  money  of  the 
abip  they  had  purchased.  The  ship  arrived  in  the  port  of 
New^York  in  distress,  and  was  entered  in  September,  1809, 
and  being  condemned  and  sold  by  the  wardens  of  the  port, 
the  sum  in  question  was  exacted,  on  the  clearance  of  the  ship, 
on  another  voyage,  in  May,  1810. 

The  law  {Laws  of  U.  S,  vol.  4.  384)  requires  tonnage  to 
be  paid  at  the  time  of  entry,  and  no  permit  to  unlade  is  to  be 
granted  ^ntil  the  duty  is  paid.  This  is  the  general  rule  on  [^  209 ) 
the  subject ;  and  light  money  on  the  entry  of  foreign  vessels, 
is  to  be  levied  in  the  same  manner  as  tonnage.  {Laws  qf 
17.  <S.  vol.  7.  157.)  But  there  is  a  special  provision  for  the 
ease  of  vessels  arriving  in  distress.  They  are  to  be  unloaded 
firee  of  duty  when  there  is  a  necessity  for  it,  and  when  the 
goods  are  reladen,  the  ship  may  proceed  '^  to  the  place  of  her 
destination,"  free  of  any  other  charge  than  what  relates  to  the 
storage  of  the  goods,  &c.  {Lawe  of  U.  S.  vol.  4.  377.)  The 
statute  does  not  provide  especially  for  the  case  in  which  the 
ship  so  arriving  in  distress  is  necessarily  condemned  and  sold, 
and  the  voyage  broken  up ;  but  the  reason  of  the  exemption 
seems  to  apply.  The  permit  to  unload  the  goods  from  the 
ship,  without  exacting  the  tonnage,  is  an  admission  of  the  ex- 
ception. If  tonnage  be  not  due  when  the  ship  so  arriving  in 
distress  is  repaired,  and  enabled  to  renew  her  voyage,  it  would 
be  inconsistent  and  unjust  to  demand  it,  when  she  was  so  dis- 
abled as  to  be  incapable  of  repair,  or  of  renewing  the  voyage. 
This  would  be  to  waive  the  duty  in  the  case  of  a  moderate, 
and  require  it  in  case  of  an  extreme  calamity  to  the  ship. 
When  the  plaintiffs  purchased  the  ship,  they  did  not  purchase 
her  with  this  tonnage  duty  as  a  lien  attached  to  her.  Suppose 
her  Tery  wreck  had  been  purchased,  and  a  new  ship  had  been 
built  on  the  same  keel  and  with  the  same  name,  would  any 
person  have  thought  of  the  tonnage  duty  ?  The  very  entry  of 
the  ship  in  distress  and  landing  of  the  fi;oods,  seems  to  have 
put  an  end  to  the  tonnage  duty,  provided  there  was  no  collu- 
sion or  bad  faith  in  the  transaction,  and  the  voyage  was  inter- 
rupted, or  finally  broken  up,  from  the  necessity  of  the  case. 

The  tonnage  or  light  money  in  question  was,  at  any  rate, 
wrongfully  demanded  of  the  plaintifis  as  a  condition  of  the  / 

clearance,  and  that  being  established,  they  are  entitled  to  re- 
cover it  back  in  this  action,  without  showing  any  notice  to  the 
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ALBAifT.    defendant  not  to  pay  the  money  into  the  public  treasury*    The 
August,  1811  eases  which  exempt  the  agent  from  the  suit,  if  he  has,  in  the 
^iSktovcm    mean  time,  paid  oyer  the  money  to  his  principal,  without  no- 
V.  tice,  do  not  apply.     Here  is  no  person  but  the  defendant, 

''^°'*  against  whom  the  suit  could,  in  any  event,  be  brought,  and  the 
money  was  paid  by  compulsion.  It  was  extorted  as  a  condi- 
tion of  granting  the  clearance,  and  not  paid  with  the  intent  or 
purpose  that  the  collector  should  pass  it  to  the  credit  of  the 
United  States.  The  case  of  Snawdan  v.  Davis,  (1  Taun. 
[  *  210  ]  *359,)  lays  down  this  just  distinction,  that  nodse  to  the  agent 
is  not  requisite,  in  the  case  of  a  compulsory  payment,  and  one 
not  made  expressly  for  the  use  of  the  principal,  l^he  plaintifis 
are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


^  DfiTDUCHES  against  Peck. 

il.,ik9nMstar  THIS  was  an  action  on  the  case,  brought  to  recover  back 
kd^tbT^raflil'  ^^^  passage-monty ,  paid  by  the  plaintiff  to  the  defendant,  for 
fyvam  at  An^  a  passage  in  the  schooner  Urania^  owned  by  Messrs.  1\/Rr4wm 
rrw"'  Udere'  ^  CSlawipKn,  from  Amsterdam  to  Batavia. 
paid  by  B.  in  The  causc  was  tried  before  Mr.  Justice  Thompson,  at  the 
J^J^yJ^?;  New- York  sittings,  in  May,  1811. 
passage     and      The   following  receipt  was  produced  on  the  part  of  the 

akiv  cijrom' P'^'"^*^*  "Received  of  P.  G.  Detouchcs,  the  sum  of  1,750 
>iR»)e^am"'to  ffuilders,  for  passage  and  boarding  on  board  of  my  vessel,  the 
Bttiaxia.^^  The  {Jranxa,  on  her  present  voyage  to  Batavia,  for  which  I  engage 
/i^rSri  "'in  myself  to  afford  him  my  table,  and  every  other  accommodation, 
duifwi,  and  the  (liquors  excepted.)     Amsterdam,  3d  October,  1809.     John 

owner  repaired    w^  p     i.  » 
and  sent  ber  on  jXL'  I^SCK* 

a  diflercjirt  voy.  The  Urania,  after  leaving  Amsterdam,  for  Batavia,  put 
but  offered^'a  into  Nsw-  York  in  distress,  where  she  arrived  the  6th  Decern- 
»«s«age  inan-  bcr,  1809.  She  did  not  proceed  to  Batavia,  but  was,  after- 
wbic'h  ^  was  wards,  sent  on  a  voyage  from  New-  York  to  Naples,  for  which 
^m^rfJ^Y^k  P'^^®  ^^^  cleared  out  the  Slst  December,  1809. 
icTbo/o^,  and  On  the  arrival  of  the  Urania  at  New- York,  Mintum  fy 
W9»  a  larger  ChampUn  had  another  vessel,  a  large  and  very  fine  ship,  called 
modlouT  shipi  the  Thames,  nearly  ready  to  sail  for  Batavia ;  and  told  the 
B,,  though  he  plaintiff,  and  the  other  passengers,  that  they  should  proceed 
the  "offer'l^^dfd  m  her  to  Botavia,  All  the  other  passengers,  except  the  plain- 
not  object  to  tiff,  gladly  accepted  the  proposal,  as  the  Thames  was  a  large 
the  ve«^fr>>ut  ^^d  commodlous  ship,  and  in  every  respect  preferable  to  the 
said  he  had  bus-  Urania,  which  was  a  small  schooner,  with  very  indifferent  ac* 
^^hUM^,  commodations.  The  plaintiff  made  no  objection  to  the  change, 
and  could  not  but  informed  Champlin,  one  of  the  owners,  through  the  wit- 
[  *  21 1  ]  ness,  who  acted  as  interpreter,  *that  he  had  business  of  ini- 
5iaSy*ti"Btt'  P^''^*^"ce  to  transact  at  Philadelphia,  and  should  not  be  able 
kaia.  la  an  to  proceed  immediately  to  Batavia.  It  appeared  that  the 
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plaintiff  was  indisposed  from  the  time  of  his  arrival  at  New-     Albany. 
York,  until  after  the  sailing  of  the  Thames  for  Batavia.  >^;;j;i^J:J^ 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  for  seven    ditoucuk* 
hundred  and  sixty  dollars,  subject  to  the  opinion  of  the  court,  v* 

on  the  above  case. 

T.  A,  Emmet,  for  the  plaintiff,  admitted  that  no  similar  ««*2"  **'*'"«*** 
case  was  to  be  found  in  the  books.  He  said  that  the  plaintiff  e^beck^thepu^ 
did  not  demand  a  return  of  the  whole  passage-money,  but  was  ^^  ^^y  ^« 
willing  to  allow  a  pro  rata  freight  for  his  passage  to  JVeto-  York,  hewf  *  he  **  ZVl 
In  that  view,  it  might  be  likened  to  the  case  of  goods  accepted  w>t  entitled  lo 
by  the  owner  or  consignee,  at  an  intermediate  port.  But  he  p^r°o7ii,  ua 
contended  that  a  passenger,  a  reasonable  and  intelligent  being,  ^(»  ^y  h>*  own 
was  not  to  be  treated  as  a  bale  of  merchandise,  and  transferred  noi^pursuc  the 
from  one  ship  to  another,  as  it  might  suit  the  convenience  or  voyage,  imduie 
pleasure  of  the  captain,  or  his  owners.  he*MJi*«aii^de^ 

The  plaintiff  had  a  judgment  to  exercise,  and  a  choice  to  vjated  rrom  her 
make,  as  to  the  particular  vessel  in  which  he  was  to  be  carried,  from  nccewSty- 
Having  made  his  election,  and  the  defendant  having  engaged  and  the  provid- 
to  carry  him  in  a  particular  ship,  he  ought  not  to  hd  obliged,  I^j^^iSa"** 
unless  in  a  case  of  necessity,  to  proceed  in  another.  It  may  tious  for  Ui 
be,  he  was  better  pleased  with  the  Urania,  and  liked  his  ac-  ^^f^^^^^' 
commodations  in  that  vessel.  He  might  also  prefer  the  mas-  ioto  the  consid- 
ter,  and  have  greater  confidence  in  his  skill  as  a  navigator.        Sdx'inceforiiw 

Again,  this  may  be  considered  as  a  contract  rescinded  by  voj^agv.  partoi 
mutual  consent,  and  the  plaintiff,  therefore,  entitled  to  have  J^^'^J  ^^  J^ 
his  money  back.  formed 

Bristed  and  Rohinaon,  contra,  contended,  that  it  was  owing 
to  the  plaintiff's  own  act  that  he  was  not  carried  to  Batavia, 
as  the  Urania  put  into  New^York  from  necessity,  and  the  de- 
fendant offered  to  provide,  and  did  actually  provide,  another 
and  a  better  ship.  They  admitted  that  no  case  in  point  was 
to  be  found ;  but  on  principles,  they  thought  it  a  clear  case 
for  the  defendant.  The  defendant  must  have  expended  some 
part  of  the  money  he  received,  in  providing  diet  and  accom- 
modation for  the  plaintiff:  and  ought,  therefore,  to  retain  to 
that  amount,  at  least,  besides,  for  the  transportation  pro  rata, 
if  that  could  be  ascertained.  (10  East,  468.) 

*Fer  Curiam.  The  plaintiff  is  not  entitled  to  recover ;  for  [  *  212  J 
it  was  his  own  act  that  the  voyage  was  not  performed  by  him. 
The  schooner  Urania  deviated  from  her  direct  course,  and  en- 
tered the  port  of  New-York,  from  necessity,  and  as  the  plain- 
tiff had  a  better  ship  provided  for  his  voyage,  and  made  no 
objection  to  the  change,  but  was  prevented  from  sailing  by  his 
own  private  business  or  indisposition,  he  has  no  right  to  call 
for  a  return  of  the  freight  money,  or  any  part  of  it.  The  pro- 
viding of  provisions  and  accommodations  for  his  passage  en- 
tered essentially  into  the  consideration  for  the  advance,  and 
part  of  the  voyage  was  performed.  It  would  be  difficult  to 
find  a  just  rule  by  which  to  liquidate  a  pro  rata  freight  in  such 
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ALBANY.    cafie8,(a)  but  there  is  no  reason,  in  this  case,  for  giving  tiie 
^^^!^[i^jr\  plaintiff  the  return  of  any  pert  of  the  freight. 
cm^iinon^  Judgment  for  the  defenclant. 


V. 


Kbjibt  s  /^j  g^  i„  4  notg  lo  JngertolVt  traoslation  of  Roecua,  (p.  70,)  the  foHowin*  rase  <Je- 

^XBCOTORS.  cidcd  in  the  Supreme  Court  of  Penntylvania,  It  is  stated  from  the  relation  of  one  of 
the  eoonsel  in  the  cause.  Maureau  was  master  of  a  French  vessel  bound  from  Phila- 
delpfda  to  Bordeaux^  on  board  of  which  Gernuan  took  his  passage,  and  paid  bis  jM9- 
sage-money  in  advance.  Two  days  afler  her  sailing,  the  vessel  was  wrecked  and  to- 
t^y  lost  in  Delaware  Bay.  In  an  action  brought  by  &.  against  Jf.,  the  court  ruled  that 
the  plaintiff  was  entitled  to  recover  back  the  whole  of  the  money  he  had  advanced,  de 
ducting  a  reasonable  eompeneatum  pro  rata  intinerUf/or  the  two  day*  the  plahuij  had 
been  on  hoard.    See  Roccutj  a.  80,  3  Johnt.  Rep.  34. 


Granstdit  and  another  against  The  Executors 

OF  Kennt. 

Where awuse      ANTHON,  for  the  defendants,  moved  lo  set  aside  the  award 
Mn^utod  lo  ^1*  ^1^^  arbitrators  in  this  case,  which  had  been  submitted  to 
wUhout  a  rule  arbitration ;  but  without  any  rule  or  order  of  the  court.     He 
Mttrt^wi/i  not  stated  the  ground  of  the  application  to  be,  that  the  arbitrators 
interfsre  to  set  had  mistaken  the  law ;  and  he  contended  that  this  court  had 
ward  •  nor  Vf  ^  ^^g^^  to  interfere  and  set  aside  the  award  in  such  a  case.    He 
made'a  rule  of  cited  2   VcsBtf,  18.     2  Bos.  fy  BuU.  375.     2  Vem.  705. 
^i^^  l^t  ^«^-  1257.    3  Easty  13.  Lawrence,  J.    Barlow  v.  Todd, 
aside  unless  for  3  Johns.  Rep.  367.    Jfcwlond  V.  Douglaa,  2  Johns,  itip.  62. 
ISIu^adSit, (a)      Slosson  and  Garr,  contra,  insisted  that  this  court  had  no 
power  to  interfere  and  set  aside  an  award,  unless  for  the  mis- 
conduct, or  corruption,  of  the  arbitrators.     They  cited  Tidd, 
[  *  213  ]       762.    3  Atk.  *529.    3  Burr.  1258.     Newland  v.  Douglas,  2 
Johns.  Rep.  62.     Barlow  v.  Todd,  3  Johns.  Rep.  367.    2 
mis.  148.     1  Johns.  Rep.  315.  492. 

Spencer,  J.  delivered  the  opinion  of  the  court.     This  case 

was  submitted  to  arbitrators,  by  the  parties,  without  any  rule 

^S^^A^^'  ^^  order  of  the  court,  and  their  award  is  now  attempted  to  be 

HJoiins.  iUp\  set  aside,  on  the  ground  that  the  arbitrators  have  decided  con* 

96.  M'KtMey  tmry  to  law. 

Cowm,^''"  425.  This  application  struck  me,  as  singular,  but  the  defendants' 
n^h'nr  ^'  counsel  insisted  that  the  cases  he  cited  bore  out  the  applica- 
m.  *  Efmr^\  tion.     I  have  examined  all  of  them,  and  they  are  inapplicable 

Hhmo,  i  Wen-   tO  thlS  CaSC. 

^te^^v.  uTr.  In  Uie  case  of  Newland  v.  Douglas,  (2  Johns.  Rep.  62,) 
rut,  5  Wendell,  this  court  decided  that  proof  of  a  mistake  of  arbitrators  was 
^PeierM^^TJl  inadmissible  at  law,  and  that  the  Court  of  Chancery  alone 
kirk,  G  Cowen,  could  corrcct  a  palpable  mistake  of  arbitrators ;  and  in  Barlow 
w^fdl^d  hi  V.  Todd,  (3  Johns.  Rep.  367,)  we  held  that  the  awards  of  ar- 
5  n'endei/, 621,  bitrators  are  not  examinable  in  a  court  of  law,  unless  the  con- 
rrp.'Sas  ofThe  dition  is  to  be  made  a  rule  of  court,  and  then  only  for  corrup- 
saine  volume*  tiou,  or  gross  partiality.  Under  the  statute,(a)  and  where  the 
uij^'hw^  submission  is  agreed  to  be  made  a  rule  of  court,  power  is  given 

W.  '  (tt)  2  R.  a,  548, 1. 10. 
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to  the  courts  of  common  law  jurifldiction,  to  set  aside  any  ar-     albatty, 
bitration,  or  umpirage,  procured  by  corruption  or  undue  means ;  ^^^JUJJ^^i^ 
and  this  is  the  limit  of  the  authority  of  those  courts.     To  jus-      steels 
tify.  or  authorize  an  interference,  there  must  be  corruption,  or   ^      v- 
undoe  means  used,  m  procuring  the  award. 

If  there  has  been  a  plain  mistake  committed  by  the  arbitra- 
tors, the  relief  lies  only  in  ecpiity.     (3  Atk.  494,  694.) 

The  cases  cited  by  the  defendants'  counsel,  are  those  where 
appUcations  have  been  made  to  set  aside  the  report  or  award 
of  an  arbitrator,  appointed  under  a  special  rule  in  such  case. 
They  do  not,  therefore,  touch  the  point  raised  in  this  cause ; 
but  even  in  such  case,  the  Court  of  King's  Bench  refused  to  in- 
terfere, unless  the  award  was  so  notoriously  against  justice, 
and  hb  duty,  as  an  arbitrator,  that  misconduct  in  the  arbitrator 
could  be  inferred.  (13  Eagiy  357.) 

Motion  denied. 


•Steele  against  Southwick,  [*214J 

THIS  was  an  action  for  a  libel.  The  first  count  stated  that  ^,  was  a  wit- 
the  plaintiff  was  sworn,  and  examined  as  a  witness,  in  a  cause  ness  in  a  cause 
tried  at  the  circuit,  in  Albany,  in  which  this  defendant  was  c^iS^d^^Sf. 
plaintiff,  and  Harry  Croswdl  defendant ;  that  the  plaintiff  is  terwards  print- 
a  bookseller  and  stationer,  in  Albany,  and  has  for  a  sign;  a  ^u^^foW^nJ 
book  lettered  ^^  Bible  f^  and  that  the  defendant,  malicioasly  words  of  X 
intending,  d!:c.  on  the  6th  December,  1809,  printed,  &c.  in  ','^^  ^SJ 
**  The  jSbany  Register,^^  a  certain  ftilse,  &c.  libel,  of  and  in  Flanders, 
concerning  the  plaintiff,  &c.  as  follows :  "  Affidavits.  Our  ^*^  ^^^!j  "^^ 
army  swore  terribly  in  Flanders,  said  Uncle  ToAj^;  and  if  ^y'  was  here 
Toby  was  here  now,  he  might  say  the  same  of  some  modern  "a^'ihe  Tame 
swearers.  The  man  at  the  sign  of  the  bible  (ineaning  the  of  some  mod- 
plaintiff)  is  no  slouch  at  swearing  to  an  <dd  story,"  (meanmg,  ^™^  '^**^^ 

de>C*)  (meaning i4.)  is 

The  second  count  stated,  that  the  plaintiff  was  examined  as  J^e^ng  u>  u 
a  witness  in  a  cause  between  the  defendant  and  CroswfeUf  and  old  story." 
tettijGed  truly,  &c. ;  that  the  defendant  had  told  him,  the  plain-  ^^1^  ^^'^ 
tiff,  that  he,  the  defendant,  approved  of  Fox's  maxim,  to  wit,  for  a  libei,  ii 
"  That  the  public  was  a  goose,  and  that  he  was  a  fool  who  did  J^"^  wirfs**"?/ 
not  pluck  a  quill  when  he  had  an  opportunity."  Yet  the  de-  they  did  not 
feodant,  intending,  &c.  to  cause  it  to  be  believed  that  the  Ij^i^^™'^ 
plaintiff,  in  giving  the  evidence  aforesaid,  was  guilty  of  perjuryj  the  lerai  sense, 
did,  on  the  9th  day  of  January,  1810,  publish,  &c.  a  certam  f^y™;^  "^^^^ 
other  libel  in  ^^  The  Albany  Register,'^  as  follows,  to  wit,  <<  As  ihe^rheiduptho 
complete  evidence  of  his  candor,  (meaning  his  honor  Mr.  Jus-  f^^^pf  ^^  ^^^ 
tioe  Spencer,  before  whom  the  cause  was  tried,)  in  the  present  icde,  as  bein^r 
case,  for  error  there  was  none,  I  (the  defendant)  need  only  ©?  sJ^wminS 
mention,  that  he  told  the  jury,  emphatically,  that  it  was  proved  as  to  be  regard 
by  Siede,  that  I  had  declared  to  him,  that  I  approved  of -Fox'«  ll^^ns^Vf'^li 
maxim,  that  the  public  was  a  goose,  (be. ;  that  this  was  a  very  m^^,  \nd 
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ALBANY,     profligate  sentiment,  and  that  if  they  believed  the  testimony 

August,  1812.  Qf  SteeUy  they  could  not,  in  estimating  damages,  conceive  any 

^^"^^^^^^  thing  due  to  the  feeUngs  of  a  man  capable  of  entertaining  it, 

V.  for  that  such  feelinirs  could  not  be  injured ;  but  while  I  ac- 

'    knowledge  the  correctness  of  this  decision,  and  most  sincerely 

therefore,     as  and  heartily  concur  in  it,  I  am  bound  to  declare,  which  I  now 

ihyoKreS^C'  ^^  Ttko&t  solemnly,  in  the  presence  of  an  alUseeing  God,  my 

r*215  1       *flnn  conviction,  that  I  never  made  to  Steele  the  declaration 

Where    c.  above-statcd.     It  is  utterly  impossible,  from  the  barefaced  ab- 

pubtithed  a  di-  surdity,  as  Well  as  from  the  abandoned  profligacy,  manifested 

tWe  eoDtradk-  ^Y  ^^^^  ^  declaration,  that  I  ever  could  have  made  it ;  and 

tion   of  what  how  that  mau's  (the  plaintifi''s)  imagination  has  wrought  itself 

friaT'^bctwecn  "*^^  ^  belief  that  I  made  it,  is  to  me  truly  a  subject  of  wonder, 

B.  and  c.  bad  as  it  is  of  regret,  that  I  find  myself  constrained,  by  what  is  due 

had™aid**  this  ^®  ^7  ^^^  honor,  thus  publicly  and  solemnly  to  deny  what  he 

was  held  notio  has  Solemnly  and  publicly  sworn  to."     By  means  whereof,  &c. 

Si^Donlccoin-      There  was  a  general  demurrer  to  the  whole  bill,  and  a  join- 

paoied      with  dcr  in  deiuurrcr.     The  cause  was  submitted  to  the  court, 

"\'°S°:  without  argument. 

d.  Per  Curiam.     The  plaintiflT,  in  the  first  count,  avers,  that 

he  had  been  called  to  testify,  as  a  witness,  in  behalf  of  Harry 
Croswellf  in  a  suit  brought  by  the  present  defendant  against 
the  said  CroeweU,  and  that  the  defendant,  afterwards,  and 
with  a  view  to  injure  the  character  and  credit  of  the  plaintiflT, 
maliciously  published  the  words  stated  in  that  count,  in  which 
the  plaintiflT  is  represented,  as  swearing  ''  terribly,"  and  as  be- 
ing '^  no  slouch  at  swearing  to  an  old  story."  These  words 
import  that  he  swore  with  levity,  and  rashly,  and  inconsider- 
ately, without  due  regard  to  the  solemnity  of  the  oath,  or  to 
the  truth  and  accuracy  of  what  he  said. 

If  the  words  do  not  import  perjury  in  the  legal  sense,  they 
hold  the  plaintiff  up  to  contempt  and  ridicule,  as  being  so 
thoughtless,  or  so  immoral,  as  to  be  regardless  of  the  obliga- 
tions becoming  a  witness,  and,  therefore,  to  be  utterly  unwor- 
thy of  credit.  In  this  view,  the  words  are  actionable,  for  a 
writing  published  maliciously,  with  a  view  to  expose  a  person 
to  contempt  and  ridicule,  is  undoubtedly  actionable;  and 
what  was  said  to  this  efiect,  by  the  judges  of  the  C.  B.  in  Fti- 
Ura  v.  Menskx/y  (  fVih.  403,)  is  founded  in  law,  justice,  and 
sound  policy.  The  opinion  of  the  court,  in  thecaseof  JRigy^ 
V.  Dennistofiy  (3  Johns.  Cas,  205,)  was  to  the  same  effect : 
and  the  definition  of  a  libel,  as  given  by  Mr.  Hamilton,  in  tlie 
case  of  The  People  v.  Croswell,  (3  Johns.  Cas.  354,)  is  drawn 
with  the  utmost  precision.  It  is  a  censorious  or  ridiculing 
writidig,  picture f  or  sign,  made  with  a  mischievous  and  ^noH- 
cious  intent  towards  government,  magistrates,  or  individu- 
w!$hur*^C^-  ^'(fi)  To  allow  the  press  to  be  the  vehicle  of  malicious  rid- 
M,  613'  icule  of  private  character,  would  soon  deprave  the  moral  taste 

r*216]  of  the  community,  *and  render  the  state  of  society  miserable 
and  barbarous.  It  is  true,  that  such  publications  are  also  in- 
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dictable,  as  leading  to  a  breach  of  the  peace ;  but  the  civil    al6ANY> 
remedy  is  equally  fit  and  appropriate,  and  as  the  jury  assess  August,  isij. 
the  damages,  it  is,  in  most  cases,  the  more  desirable  remedy,  ^"^^^^^^T^^ 
and  one  which  gives  most  satis&ction.  v. 

The  second  count  does  not  appear  to  contain  actionable  ^^^  ^"'^''*- 
matter. 

The  defendant  confines  himself  to  a  denial  of  the  charge, 
and  a  vindication  of  himself,  and  as  that  denial  is  not  accom* 
panied  with  any  imputation  of  a  crime  to  the  plaintiff,  or  any 
thing  like  malicious  or  wanton  ridicule  of  him,  it  does  not  ap- 
pear to  be  any  thing  more  than  a  lawful  vindication.  But  as 
the  demurrer  is  to  the  whole  bill,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


Scott  against  Van  Alstyne. 

THIS  was  an  action  of  asaumpaU.  The  suit  was  com-  An  mttomej, 
menced  by  biU  against  the  defendant,  as  one  of  the  attorneys  defend^,  cba- 
of  the  court,  in  the  usual  form.  The  defendant  pleaded  that  priviicge^^fork 
at  the  time  of  filing  the  bill  against  him,  he  was  not  one  of  the  >*  not  allowed 
attorneys  of  the  court,  acting  or  practising  as  such,  and  is  not  sake,  bat^fbr 
an  acting  br  practising  attorney  of  the  court,  but  had,  for .  t^e  sake  of  ibe 
more  than  three  years  preceding  the  filing  of  the  bill  of  the  s^on  fn  ii. '  it 
pbintiff,  pursued  the  business  of  a  farmery  and  had  not,  dur-  >»  sufficient  for 
ing  all  that  time,  attended  the  court  as  an  attorney,  or  practised  who  pr^eeds 
as  such,  and  was  not  bound  by  custom  to  answer  to  a  bill  filed  ^^^i  ^^\  ^« 

.  I  •  ..  0  aefendant  is  an 

against  him  as  an  attorney,  &c.  attorney  0/  re- 

There  was  a  general  deinurrer  to  the  plea,  which  was  sub*  cord,  and  if  the 
mitted  to  the  court,  without  argument.  To  getlnd^f  iS 

Per  Curiam.    An  attorney,  being  defendant,  cannot,  by  privilege,     he 
plea,  waive  or  destroy  his  privilege,  because  the  privilege  is  Se*  cwm^^  who 
allowed  him,  not  for  his  own  sake,  but  for  the  sake  of  the  win  strike  his 
court,  and  the  suitors  in  it.     If  he  renounces  his  privilege  by  roi^^uJilL  the 
mere  absence  firom  court,  and  business,  how  is  the  plaintiff  to  application    » 
know  that  fact  beforehand  ?    He  can  only  judge.from  therec-  J[If'**m'^ndrng 
ord,  and  it  is  sufficient  for  him  that  the  defendant  is  an  attor-  censure  of  the 
ney,  proui  patet  per  recardum.    This  is  the  amount  of  the  *^**"''* 
doctrine  in  the  adjudged  cases.     (Oardner  v.  Jessopy  2  WiU. 
42.    FarriU  v.  tieady  BameSy  41.)     If  the  defendant  ^wishes 
to  withdraw  himself  from  the  privilege,  or  as  he  may  choose 
to  consider  it,  the  burden  of  his  office  and  distinction  as  an 
attorney,  he  must  apply  to  have  his  name  struck  off  the  roll. 
This  he  may  do  at  any  time,  and  the  court  will  always  grant 
that  leave,  unless  the  application  be  made  to  withdraw  himself 
fi-om  some  impending  censure,  and  then,  as  Lord  Eldon  has 
lately  observed,  (6  yezejfy  4,)  the  court  will  refuse  to  do  it. 

Judgment  for  the  plaintiff. 
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ALBANY, 

^5^^^i^  The  President,  Directors  axd  Company  of  the 
Tu^F»iCo.      Goshen  and  Minisink  Turnpike  Road  agauM 
HuRTin.         Hurtin. 

which  "^?p^  THIS  was  an  action  of  <w«timp«f,  on  a  promissory  note 
mised  to  pay  made  by  the  defendant,  dated  the  Ist  of  May,  1800,  by  which 
d^ctoJT*  and  he  "  promised  to  pay  to  the  plaintiffs  one  hundred  twenty-five 
company  of  a  doUars,  for  five  sharcs  of  the  capital  stock  of  the  said  corpo- 
i25^ona«)*for  ration,  in  such  manner  and  proportion,  and  at  such  time  and 
/ce  tharet  of  placc,  as  the  Said  plaintiffs  should,  from  time  to  time,  require." 
Km^k  of*^ihe  There  was  a  general  demurrer  to  the  declaration,  and  joinder 
corporation,  in  in  demurrer.     The  cause  was  submitted  to  the  court,  without 

Buch      manner  „«_,^^„* 

and  proportion  argument. 

and  at  such  Per  Curiam.  The  note  set  forth  in  the  declaration  is  a 
Ume  Md  place,  ^^^  promissory  note  within  the  statute,  though  it  has  not  the 
dent,  directors  words  "  bcaref,  OT  Order"  and  may  be  declared  upon  as  such. 
S^id'^^rSK  TWs  is  the  established  English  law,  (6  Term  Rep.  123.  2 
is  a  good  pro-  Lord  Rajfm.  1545,)  and  the  same  rule  was  recognised,  by  this 
wS^the  Tta*  court,  in  the  case  of  Dawning  v.  Backensioes ;  (3  Coiner*  Rep. 
tate,  and  may  137,)  for  our  Statute  relative  to  promissory  notes,  is  the  same, 
M  8^h*E?e?y  in  substance,  as  the  statute  of  3  and  4  Anne,  The  note  was 
Bote  within  the  payable  in  money,  and  payable  absolutely,  and  not  depending 
a**'*^onsi5era^  ^"  ^"7  conxingcncy.  It  was,  in  eflfect,  payable  on  demand, 
tion,  unless  the  and  it  was  uot  requisite  that  a  consideration  should  be  averred, 
contrary  ap-  ^^  appear  upou  the  face  of  the  note,  for  every  note  within  the 
[  218  J  statute,  unless  there  be  something  *in  the  note  itself  to  the 
J^^"jjJ{J.  ****  contrary,  imports  a  consideration ;  and  that  presumption  stands 
An  action  good  Until  the  defendant  destroys  it.  There  is,  however,  a 
stockhSder '  of  consideration  appearing  on  the  face  of  the  note  in  this  case, 
a  turnpike  cor-  for  the  promisc  to  pay  the  one  hundred  and  twenty-five  dol- 

^\^tf\^^^  l^ufSj  was  "  for  five  shares  of  the  capital  stock  of  the  corpora- 
suit  or  tne  cor-    .,,         ...  ..  %    %    *  %       1^1  ■•»!» 

poration,  on  bis  tiou  *,"  and  it  IS  to  be  mtcuded  that  the  defendant  had  duly 
mgrtTparfM  become  a  stockholder  to  that  amount. 

the'  shares  for  But  the  qucstiou  which  the  parties  undoubtedly  had  princi- 
'subwribed  ***'  pa"y  in  view,  in  this  case,  is,  whether  an  action  will  lie  at  all 
instaimenu;  ou  a  promise  by  a  turnpike  stockholder  to  pay  his  instalments ; 
imr^therenn^  and  whether  the  remedy  given  to  the  company  by  the  statute, 
f^ven^in  the  to  exact  the  penalty  of  a  forfeiture  of  the  shares,  and  of  all 
Sfc  *°of  mm-  P'c^i^^s  payments,  be  *not  the  only  remedy.  The  decision  of 
payment,  a  for-  the  Court  of  Errors,  by  which  the  decision  of  this  court,  in  the 
shilJS  ^d  aH  ^^®  ^^  '^^  Union  Turnpike  Company  v.  Jenkins,  (1  Caines' 
previous  pay-  Rep.  381,)  was  reversed,  may  have  given  countenance  to  that 
nienMfl)  ^^  opiuion,  but  we  apprehend  that  upon  a  careful  examination  of 
hVd  ^Thitmke  that  case,  the  reversal  is  to  be  placed  on  other  grounds,  and 
^I'joh^  ^'  that  the  reasoning  and  decision  of  the  cburt,  upon  the  princi- 
98.  Du^M*  pal  point,  remains  good.  In  that  case,  the  condition  upon 
/Idf*^  ^^D*'  which  Jenkins  was  to  become  a  member  of  the  company,  vix. 
w,  ^\i  \hw.  paj^ng  ten  dollars,  had  not  been  performed,  and  the  corpora- 
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tion  waB  understood  not  to  have  been  in  essey  at  the  time  of  the    ^^^-^^V 
iBakiiig  of  the  promise  by  Jenkins.    It  is  to  be  presumed  that  .^^^^^^^>.^^,^ 
the  judgment  of  reversal  went  upon  that  ground ;  and  that  was 
the  ground  taken  by  the  Chancellor,  who  was  then  the  princi* 
pai  law  member  of  that  court.     We  are  the  more  confirmed 
in  this  view  of  that  case,  as  actions  upon  such  promises  are 
sustained  in  the  courts  in  MassachuMtta  and  Pennsylvaniay 
and  upon  principles  which  we  deem  conclusive^    (5  Tjfng^  80 
2  HaWs  Law  Journal,  331 .     1  Binney,  70.) 

Judgment  for  the  plaintiffs. 


*GiLPiir,  qui  /am,  &.C.  against  Vincent.  [*219] 

IN  error,  from  the  Mayor's  Court  of  New  -  York.  The  in  a  ^  um 
pbilitiff  brought  an  action  of  debt  against  Vincent,  in  the  a'^^^naur^m 
court  below,  to  recover  the  penalty  of  two  hundred  and  fifty  cwnSgSaTMli 
dollars,  for  selling  as  a  slave,  a  certain  black  woman,  brought  JJSJ' ^i/Joc'i? 
into  the  state,  after  the  1st  April,  1810,  &c.  ty  fortbemanul 

The  act  concerning  slaves  {sess,  24,  c.  188,  s.  5,)  (a)  gives  t^^S'f^^ 
one  half  of  the  penalty  to  the  person  suing  for  it,  and  the  other  ^/q^  under  no 
half  to  the  treasurer  of  the  state.  ^^e^  obligation 

At  the  trial  of  the  cause,  George  Ferguson  was  offered  as  iSe^zp^nse*  or 
a  witness  on  the  part  of  the  plaintiff,  who,  being  a  member  of  hawng^ilo  ^t 
the  New-- York  society  for  promoting  the  manumission  of  slaves,  Sn^llnSufJugh 
and  protectinff  such  of  them  as  have  been,  or  may  be  liberated,  the  witness,  on 

i-iiA  Ji_'  /r?  J  L"  'J'         i_j        his  ©oir^tre,  said 

was  objected  to,  and  bemg  affirmed  on  his  voir  a%re,  he  de-r  thatiftbei^iaiii- 
dared  that  he  had  no  interest  in  the  event  of  the  cause,  and  hf  tb^gbt'^' 
should  not  be  a  gainer  or  loser  thereby ;  that  there  was  no  !!?**"l?»   ■?  ,k! 

1  !•  1^1         1111       •  member  oi  tbe 

agreement  or  understandmg,  that  he  should  be  m  any  maimer,  society,  ir  ask- 
reaponsible  for  any  part  of  the  costs,  whatever  might  be  the  tbfog  towards 
event  of  the  suit ;  and  that  he  was  no  way  bound  to  contribute  th^^iahluSf  as 
to  the  costs.     The  plaintiff  and  witness,  as  well  as  the  plain-  }•«  »»"i^>y  *^** 

•  M-«  ^  1  /•    t  •  1  •  1       *"   ""*''   cases, 

tiff  9  attorney,  were  members  of  that  society ;  and  it  was  the  bat  he  was  no 
practice  of  the  society  to  indemnify  one  another  against  the  M^^and^shoaid 
costs  of  suits  of  this  nature,  in  case  of  failure.     It  was  also  the  bp^his^'^nTrlS 

Eractice  of  the  members,  by  voluntary  contributions,  to  reim-  P|JjJ^{*^g ,  "* 
arse  money  which  any  of  them  had  kid  out  in  regard  to  ^  "^  ^^  *'* ' 
slaves.     The  witness  had  expended  considerable  sums,  in  that 
way,  himself,  and  expected,  if  the  society  were  in  funds,  they 
would  repay  him ;  but  he  had  no  legal  demand  pn  them  for 
any  repayment.     That  he  believed  that  the  proceeds  of  the 
tuity  in  case  the  plaintiff  recovered,  would  be  given  by  him  to 
the  society.     The  witness  being  asked  whether  he  would  or  j^^^^^/Jf**^ 
would  not  contribute  to  the  costs  of  the  suit,  in  case  the  plain-  j^Zl  S^.'siu 
tiff  failed,  answered  that  he  would  not  say  that  he  would  not  ^d^i^w^Si^ 
contribute ;  that  if  the  plaintiff,  in  such  case,  should  ask  him,  ^^^^j^JST!!^^ 
he  ibouffht  he  should  give  somethings  as  he  usually  did  in  such  doi^  as.'    rs* 
1, although  he  was  no  way  bound  to  do  it;  but  should  be  ^^Lai^^fihi^ 

(«)  VIdo  1  it.  aL  658,  s.  8.  ifk$aL  490 
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ALBANY,     governed  merely  by  his  general  practice  and  principle.    The 

August,  1812.   plaintiff  then  offered,  on  the  part  of  the  society,  to  release  any 

^"'bowke^^  interest  or  respopsibility  of  the  witness,  in  relation  to  the 

V-  cause.     The  court  rejected  the  witness  as  incompetent,  *aQd 

ordered  the  plaintiff  to  be  called,  and  nonsuited,  and  a  judg- 

*  220 1       ni^nt  of  nonsuit  was,  thereujx>n,  entered  against  him. 

-'  A  bill  of  exceptions  was  taken  to  the  opinion  of  the  court 

On  the  return  to  the  writ  of  error, 
The  cause  was  submitted  to  this  court,  without  argument. 
Per  Curiam.  The  question  arising  upon  this  record  is, 
whether  George  Ferguson  was  a  competent  witness  for  the 
plaintiff  below.  He  was  under  no  legal  obligation  to  contri- 
bute to  the  expenses  of  the  suit,  and  had  no  interest  in  the 
event.  .  It  depended  upon  the  pleasure  of  the  plaintiff,  whether 
or  not  he  would  give  the  amount  of  the  recovery  in  the  suit, 
or  any  part  of  it,  to  the  society,  of  which  the  witness  was  a 
member,  and  if  it  had  been  certain,  yet,  as  the  society  was  a 
mere  charitable  institution,  in  which  the  witness  had  no  per- 
sonal interest  or  responsibility,  his  being  a  member  would  not 
disqualify  him.  (freller  v.  Governor  ^  the  Foundling  Hos- 
pital, Peahens  N.  P.  Cases,  153.)  But  the  witness  said  ^Mhat 
if  the  plaintiff  failed,  and  should  ask  him,  he  thought  he  should 
give  something,  as  he  usually  did  in  such  cases,  although  he 
was  in  no  way  bound  to  do  it,  but  should  be  governed  merely 
by  his  genersJ  practice  and  principle."  This  declaration  did 
not  show  that  he  had  any  interest  that  disqualified  him.  There 
was  no  fixed,  or  certain,  or  legal  interest.  It  depended  en- 
tirely upon  his  volition,  and  upon  the  contingency  of  his  being 
asked  by  the  plaintiff,  and  upon  his  sense  of  his  general  prac- 
tice and  principle.  An  interest  depending  upon  such  circum- 
stances, was  altogether  vague  and  uncertain,  and  did  not 
amount  even  to  an  ideal  or  honorary  obligation  to  pay ;  and 
it  has  been  ruled,  that  even  such  an  obligation  does  not  go  to 
the  competency  of  the  witness.  The  judgment  below  must 
be  reversed. 

Judgment  reversed. 


I  ^  221  ]  *BowNE  AND  Seymour  against  Joy. 

ofTwirS^M?  '^'*'®  ^^*  ^^  action  of  assumpsit.  The  defendant  pleaded 
other  state,  or  another  action  brought  by  the  plaintiffs  against  the  defendant, 
a/ojjjjgTicourt^  for  t^g  svLitie  cause,  in  the  Court  of  Common  Pleas  of  the 
pfaimifT against  county  of  Bristol,  in  the  state  of  MassachuseitSy  and  there 
ihe   same  de-  pending  in  that  court,  &c. 

fame^causc  of  The  plaintiffs  demurred  to  this  plea,  and  assigned  causes  of 
action,    is  no  demurrer. 

acw  7uit^'bro't      The  cause  was  submitted  to  the  court,  without  argument 
iere  j  the  ex-      Per  Curiam.    It  is  not  necessary  to  attend  to  tlie  special 
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causes  of  demurrer,  because  the  plea  is  bad  in  substance.    The    Albany, 
pendency  of  a  suit  in  a  foreign  court,  by  the  same  plaintiff  a-  ^^'J^^ 
gainst  the  same  defendant,  for  the  same  cause  of  action,  is  no  stay      jacksov 
or  bar  to  a  new  suit  instituted  here.     This  is  the  rule  in  the  En^  ▼* 

glish  courts,  and  it  was  carried  so  far  in  the  case  otMaule  v. 
Murray f  (7  Term  Rep.  470,)  as  not  to  regard  a  foreign  judg-  ^^«  rajtM- 
ment  which  was  taken  subject  to  a  case  then  undecided,  as  to  oniv  to  final  or 
the  amount.    The  exceptio  rei  judicata  applies  only  to  final  de-  dednUive  wn* 
finitive  sentences  abroad,  upon  the  merits  of  the  case.  (1  Johns,  mntiw  mcritt 
Cases,  345.)   Nor  is  this  analogous  to  the  case  of  the  pen-  of^  c«8e.(a) 
dency  of  a  prior  foreign  attachment,  at  the  suit  of  a  third  per- 
son, for  here  the  defendant  would  not  be  obliged  to  pay  the  mo- 
ney twice,  since  payment  at  least,  if  not  a  recovery  in  the  one 
suit,  might  be  pleaded  puis  darrein  continuance  to  the  other 
suit ;  and  if  the  two  suits  should  even  proceed,  pari  passu,  to 
judgment  and  execution,  a  satisfaction  of  either  judgment  might 
be  shown  upon  audita  querela,  or  otherwise,  in  discharge  of  the 
other.    According  to  the  doctrine  in  Sparry^ s  case,  (5  Co.  61,) 
this  plea  would  not. be  good  even  in  the  Supreme  Court  of 
Massachusetts,  because  it  is  a  plea  of  a  suit  pending  in  an 
inferior  court.  Judgment  of  respondeas  ouster. 

(a)  Ace.  WaUh  v  Jhtrkm,  IS  Johna,  JUp.  99.  The  pendency  of  another  soit  in  the 
faaae  tiate  for  the  tame  came  of  action  cannot  be  pleaded  in  abatement,  unless  both 
were  commenced  at  the  tame  time.  HaigfU  ▼.  HMuy,  3  Wenddl^  262.  Exemplifica- 
tions of  proceedings  in  another  court  between  the  tame  partlet  and  for  the  tame  cause 
of  action,  cannot  be  given  in  evidence  under  the  general  issue.  Perewal  v.  JHHekey,  18 
Jokma,  Rtp.  9JSn.  But  the  pendency  of  proceedings  under  a  forein  attachment  in  an- 
o(her  state  may  be  pleaded  in  abatement.  Embrte  v.  Hatum,  5  Jolms,  Rep.  101.  Vide 
Wkeder  r ..Raymond,  8  Cowen,  311,  note  (a.) 


*jACKhON,  ex  denu  Jeremiah  Wells,  against  Dakiel      [•222] 

Wells. 

THIS  was  an  action  of  ejectment,  for  lands  in  Suffolk  county,  where  a.  b«- 
The  cause  was  tried  at  the  Suffolk  circuit,  in  July,  1810,  be-  jps  >«»«d  in 

r         m#      ¥     *•         TT  J  '  fee   of    lands, 

fore  Mr.  Justice  Yates.  devised  to  D. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  >n^ng  oihet 
of  the  court,  on  a  case  containing  the  following  fects,  with  iowf?''<?giTe 
bberty  to  either  party  to  turn  the  same  into  a  special  verdict ;  "d  *>«<i»»>ti> 
and  dso  to  put  into  the  form  of  a  bill  or  bills  of  exceptionsi  ^^SiZi,  ail 
to  be  returned  on  the  postea,  all  or  any  part  of  the  testimony  ^^  ^a^J 
objected  to  by  either  party,  and  admitted  by  the  judge,  d^c.      i  n^  uve  on. 

On  the  part  of  the  plaintiff,  the  will  of  Daniel  TVeUs  the  northward/'  ' 
elder,  who  was  father  of  the  lessor  of  the  plaintiff,  and  grand-  devisM  and  i^ 
father  of  the  defendant,  was  read.  It  was  dated  the  25tb  k''^*  ^^a^' 
March,  1761.  The  parts  of  it  which  it  is  material  to  state  dS!l!!J[hien,  de- 
here,  are  as  follows :  ''As  to  such  worldly  estate  it  has  pleased  ^*f^  ^*  bis 
God  to  confer  upon  me,  I  give  and  bequeath  as  follows,  after  foliowsT"'  '*i 
my  just  debts  are  paid,  and  funeral  expenses  satisfied  by  my  ex-  give  and  be- 
ecutors  after  named :  hnprimis,  I  give  and  bequeath  unto  my  ^"rd*!!'on" /m^ 
eldest  son,  Danid  Wells,  all  that  part  of  a  lot  of  land  I  now  MiaA,anjiohis 
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ALBANY,    live  on,  oortbward  of  the  north  road,  and  also  tlirec  loUi  ou 
^^J|JJ|JJ»JJ^  the  br<^  meadow,  and  also  a  convenient  way  through  my 

Jacxsoh      ^^  lot,  to  the  south  road,  &c.     And  also  one  half  of  all  my 
V.  common. '   Bern*  I  give  and  bequeath  unto  my  second  son, 

""^^  ASca  Wells^  and  to  his  heirs  and  assigns  for  ever,  a  two  pole 
*«in  and  as  way  from  the  laud  of  my  said  son,"  &c. 
idlTtbe  rasTo?  Then  follow  devises  to  his  fourth fjiflh  and  siaUh  sons,  aod 
my  estate,  both  their  heirs  and  assigns  for  ever,  and  legacies  to  his  daughters ; 
iramjS>iet^  ^^^^  ^^  following  clausc :  "  Bern.  I  give  and  bequeath  unto 
every  kind,  not  my  third  son,  Jeremiah  Wells,  and  to  his  heirs  and  assigns 
^^7f^e  1^^!  for  ever,  all  the  rest  of  my  estate,  both  moveable  and  immovc- 
ioe-aii  mjr  just  able,  of  every  kind  not  disposed  of,  to  him,  my  said  son,  Jere- 
said^'  imciS^  wtoA  WeUs,  and  to  his  heirs  and  assigns  for  ever,  he  paying' 
&c.,  and  if  he  all  my  just  dcbts,  and  the  above  said  legacies,  &c. ;  but  if  my 
or°  nefficct^^to  ^'^  SOU  rcfusc  or  uoglect  to  pay  all  my  just  debts,  and  tlie 
pay  air  mj  just  abovc  legacies,  then  my. will  is,  that  my  executors  shall  sell  Mt 
[  *  223  ]  much  of  that  part  of  my  estate,  *which  I  gave  to  him,  as  simll 
debts,  d&c.  then  pay  ^1  my  just  dcbts,  and  the  above  legacies.  Lastly,  I  do 
mv  "^cxccutora  nominate,  &c.  my  two  sons,  namely,  Daniel  JVella  and  Jere- 
teli  so  much  of  mioh  Wells  to  be  my  only  executors,"  &c. 
es?itrgiven"lo  Thfi  tcstator  died  the  2d  AprU,  1761.  The  lands  in  que..- 
him,  as  shall  tiou  Were  those  described  in  the  first  clause  in  the  will,  as  de- 
*Yi'"wM^*hcid  vised  to  his  eldest  son  Daniel^  and  of  which  the  testator  at 
that  Danwi  the  time  of  his  death  was  seised  in  fee-simple.  Daniel,  tbe 
wtaieTn^thVfS  ^'^^st  SOU  of  thc  tcstator,  On  the  death  of  his  father,  took  pos- 
devisedtohim;  session  of  the  lauds  SO  dcviscd  to  him,  and  died  in  possession, 

midi*uSdcMhc  ^"  ^^^  1®^*^  August,  1793.  Jeremiah  Wells,  the  lessor,  is 
devise  to  him  the  pcrsou  Called  by  the  testator  in  his  will,  his  third  ao^. 

of  %'^l^Z  J^^i<^f^^ 

tor's      estate,      Daniel  Wells,  the  eldest  son  of  the  testator,  held  the  premi- 

mainder  In  r^'  ®^^  during  his  life-time,  considering  himself  as  the  owner  there- 
after the  deter-  of,  in  fee-simple,  and  devised  the  same  to  his  eldest  son 
tuch&y«  estate  ^^''^^h  the  present  defendant,  who,  on  the  death  of  his  father, 
(a)  '  in  1793,  entered  into  possession  under  that  devise,  and  has 

ever  since  held  the  possession,  as  owner  thereof,  in  fee-simple. 

The  children  mentioned  by  the  testator,  in  his  said  will,  were 

living  at  the  time  of  his  death. 
Baldwin,  for  tlie  plaintiff. 
(a)  A  devise      Rxker,  contra. 
wo!Sl»f>^      ^^  Curiam.    Upon  this  will  it  is  clear,  upon  the  estali- 
tuity,an^here  lished  principles  of  construction,  that  the  defendant's  father 

STe  Witt  ft^m  ^^^   ^*y    ^    ®^^^®    ^^^    **^®'      "^^^  ^^^^^  ^^  ^^^  ^^''^  ^'®'  ''  ^ 

which  a  fee  eaa  give  and  bequeath  unto  my  eldest  son,  Daniel  Wells,  all  that 
Impii^atki  ^^  ^^^  ^^  ^  '^^  of  kud  that  I  now  live  on."  Here  are  no  words 
vesuoniya'iifa  of  limitation  or  perpetuity,  though  it  appears,  from  other  parts 
l\^"jM^  of  the  will,  that  the  testator  understood  their  force  and  efl'ect, 
v.  Embier,  14  &nd  luiew  how  to  usc  them ;  nor  is  there  a  single  word,  or 
'w^(^/u7'vt  ^^P'^sion,  which  denotes  any  thing  more  than  a  description 
ffr.'Yo^  Wheat,  of  the  land  devised.  There  is  nothing  which  alludes  to  the 
^^  quantity  of  interest  which  the  testator  had  in  the  land.     It  is 
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a  mere  designation  of  its  local  situation,  and  to  give  this  devise  Albany. 
the  effect  of  a  fee  would  overset  a  volume  of  adjudged  cases,  ^^^*J^}^ 
and  throw  the  law  of  devises  into  inextricable  confusion  and  un- 
certainty. The  cases  of  Denn  v.  GaakiUy  {Coiop.  657,) 
Right  V.  Stdebfdliam,  {Doug.  759,)  Doe  v.  Wright,  (8  Term 
Rep.  64,)  and  Doe  v.  ChUd  fy  Wife,  (4  Bos.  Sf  PtM.  335,) 
*may  be  cited  out  of  an  ahnost  endless  series  of  authorities,  pjs 
very  much  in  point,  and  perfectly  decisive. 

2.  The  next  question  is,  whether  the  remainder  of  the  tes- 
tator's interest  in  the  premises,  after  the  termination  of  the 
life  estate,  was  not  devised  to  the  lessor  of  the  plaintiff.  He 
gives  to  the  lessor,  in  fee,  "  All  the  rest  of  his  estate,  both 
moveable  and  immoveable,  of  every  kind  not  disposed  of," 
and  then  charges  it  with  some  debts  and  legacies,  and  in  de- 
fault of  his  paying  the  same,  the  testator  directs  that  so  much 
of  the  estate  so  devised  to  him,  should  be  sold,  as  should  be 
requisite  to  pay  the  debts  and  legacies.  This  point  is  as  clear 
as  the  other.  All  the  rest  of  his  estate,  not  disposed  of,  is  a 
general  sweeping  clause,  that  must  most  obviously  embrace 
the  interest  in  question.  After  this  clause,  there  could  be  no 
dying  intestate  as  to  any  part  of  the  estate.  The  authority  to 
the  executors  to  sell  any  part  of  his  estate  on  non-payment  of 
the  debts  and  legacies,  cannot  be  considered  as  a  restraint  or 
qualification  of  the  residuary  clause,  so  as  to  detach  the  inter- 
est in  question  from  it ;  for  an  interest  in  remainder  is  capable 
of  being  sold  no  less  than  a  vested  interest. 

The  piaintiiT  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Dunham  against  Chamberlaix. 

THIS  was  an  action  of  assumpsit,  brought  in  the  Common 
Pleas  of  Delaware, 

The  action  arose  on  matters  of  account  between  the  parties. 
The  cause,  by  rule  of  court,  was  referred  to  referees,  who  al- 
lowed to  the  plaintiff  the  amount  of  one  hundred  and  forty-one 
dollars  of  his  account,  and  to  the  defendant  one  hundred  and 
twenty-four  dollars  and  twenty-six  cents,  leaving  a  balance  of 
fifteen  dollars  and  seventy-four  cents,  for  which  the  plaintiff 
obtained  judgment.  The  referees,  in  their  report,  certified 
that  the  account  of  the  plaintiff,  as  proved,  amounted  to  one 
hundred  and  forty-one  dollars,  and  the  account  of  the  defendant, 
as  proved,  to  one  hundred  and  twenty-four  dollars  and  twen- 
ty-six cents,  the  whole  amounting,  together,  to  two  hundred 
and  sixty-five  dollars  and  twenty-six  cents. 

Each  party  claimed  costs,  and  it  was  submitted  to  the  court, 
on  *a  case,  containing  the  above  facts,  which  of  them  was  en- 
titled to  the  costs. 

Vol..  IX.  25  193 
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Ian  aod  74 
cents  was  duo 
to  the  plaintiflf, 
for  which  sum 
he  obtained 
padg^ent :  and 
It  was  held  that 
the  plaint  iff  was 
entitled  to  cofto. 

(A) 

{b)  Vide  A- 
benuUfiy  v.  A' 
bernaHty,  2 
Covjen,  413. 


Per  Curiam.  A  justice's  court  ha»  no  jurisdiction  of  mat- 
ters of  account,  ''where  the  sum  total  of  the  accounts  of  both 
Earties  shall,  in  the  whole,  amount  to  two  hundred  dollars." 
[ere  the  accounts  of  both  parties  proved  to  the  satisfaction 
of  the  referees,  exceeded,  in  the  whole,  two  hundred  dollars. 
It  was,  therefore,  clearly  a  case  in  which  a  justice  had  no  ju- 
risdiction, and  the  plaintiff  was  obliged  to  sue  in  the  Common 
Pleas.  And  in  all  suits  in  the  Common  Pleas,  where  ^'  the 
accounts  between  the  parties  exceed  two  hundred  dollars,  to 
be  certified,  &c.  if  by  reason  of  payment,  or  discount,  the 
plaintifT  shall  recover  less  than  twenty-five  dollars,  he  shall  re- 
cover costs,"  <tc.  {Laws  N,  F.  v.  1.  p.  530.)  (a)  The  cer- 
tificate of  the  referees  was,  here,  a  substitute  for  the  certificate 
of  the  judge,  upon  the  trial,  and  the  plaintiff  is  entitled  to  costs. 

Judgment  for  the  plaintiff. 

(a)  i  R.  8.  614,  sec.  9, 10, 11. 


Whero  the 
civerseers  of 
the  poor  of  the 
town  of  O.  gave 
a  certificate  in 
writing  "  that 
the  Ifcarcr  J. 
the  flave  of  //. 
was  under  tlic 
age  of  50  years 
and  of  suflli- 
cicnt  ability  to 
gel  his  living," 
at  the  bollom 
of  which  was 
written,  "  We 
do  hereby  ma- 
numit the 

[  *  226  ] 

same,*'  and  the 
whole  signed 
by  the  over- 
seers, but  not 
by  the  execu- 
tors of  //.  to 
whom  the  slave 
belonged  ;  an*! 
the  certificate 
wail  recorded 
in  the  otrice  of 
the  clerk  of  the 
town,  it  WHS 
held  that  this 
certificate,  resj- 
istered  at  'he 
request  of  //., 
WhS  conclusive 


Hopkins  and  Mudge,  Executors  of  Hopkins, 
against  Fleet  and  Young,  Overseers  of  the 
Poor,  &c. 

IN  error,  from  the  Court  of  Common  Pleas  of  ^ueen^s 
county.  Fleet  and  Young,  the  defendants  in  error,  as  over- 
seers of  the  poor  of  the  town  of  Oysterbay,  brou^jht  an  action 
against  the  plaintifls  in  error,  as  executors  of  1  homos  Hop- 
kinSy  for  twenty-five  dollars  and  fifty-nine  cents,  laid  out  and 
expended  for  the  support  and  maintenance  of  a  certain  slave, 
belonging  to  the  said  Hopkins,  in  his  life-time.  The  suit  was 
brought  under  the  second  section  of  the  act  concerning  slaves. 
{Sess.  24.  c.  188.)  The  defendants  below  pleaded  the  gen- 
eral issue,  and  gave  notice  that  they  would  give  in  evidence, 
at  the  trial,  that  the  slave  alluded  to  in  the  declaration  of  the 
plaintiffs,  was  the  slave  of  Hopkins,  in  his  life-time,  and  that 
the  defendants,  as  his  executors,  before  the  expenditure  of  the 
money  by  the  plaintiffs,  to  wit,  on  the  10th  of  August,  *1807, 
manumitted  the  slave,  by  a  certificate,  or  writing,  for  that  pur- 
pose, and  at,  or  immediately  before,  such  manumission,  obtain- 
ed a  certificate,  signed  by  the  overseers  of  the  poor  of  the 
town  where  the  defendants  resided,  or  a  major  part  of  them, 
which  certificate  they  caused  to  be  registered  in  the  office  of 
the  clerk  of  the  town,  &c.  At  the  trial,  it  was  proved  that 
the  slave  in  question,  named  Jordan,  belonged  to  the  testator 
in  his  life-time,  and  that  the  plaintiffs  in  error  were  executors, 
and  that  the  defendants  in  error  were  overseers  of  the  poor, 
&c.  and  had  expended  the  sum  demanded,  as  being  requisite 
for  the  support  of  the  slave,  who  was  unable  to  maintain  him- 
self. 

The  defendant  below  then  offered  in  evidence  the  following 
194 


OF  THE  STATE  OF  NEW-YORK.  2-26 

certificate  in  writing :  ^*  Oysterbay^  lOih  August ,  1801.    We    Albany, 
do  hereby  certify  that  the  bearer,  named  Jordan,  the  property   Augu»i,  18J2. 
of  fVilliam  Hopkins  fy  Co.  appears  to  be  under  the  age  of  "^"iJI^^^l^ir^ 
fifty  years,  and  of  sufficient  ability  to  get  his  own  living.  v. 

"  We  do  hereby  manumit  the  same.  Flebt. 

(Signed,  "  Daniel  YoungSy         }  Overseers  of  the  evidence,     to 

«  Jacob  Van  WrekUn,  ]         Poor."  ^^^Twnu  t 

This  certificate  was  endorsed  as  follows :  "The  within  man-  fui«re  maiute- 
umission  is  entered  in  the  records  of  Oy«/er6ay  in  book  I.  Sate'^^al^t 
page  319,  per  Jacobus  Montfort,  Clerk."  The  certificate  of*  p^r.  ' 
manumission  was  not  signed  by  the  plaintiffs  in  error,  and  was  gia^^was^iSy 
delivered  to  the  town  clerk  by  fVilliam  Hopkins,  one  of  the  manumitted  or 
plaintiffs  in  error.  l^'^."f^ 

This  certificate  was  offered  as  conclusive  evidence  of  the  owner,  was  a 
facts  therein  contained,  and  as  sufficient  to  exonerate  the  ex-  JU^n^tbe  suJe 
ecu  tors  from,  all  future  maintenance  of  the  slave ;  but  the  and  such  form- 
court  refused  to  admit  the  certificate  as  evidence.  which°the  towll 

The  defendants  below  then  offered  in  evidence  the  will  of  badnoconcorui 
Thomas  Hopkins,  by  which  they  were  appointed  his  execu-  Ihii^wT"  ma' 
tors,  and  by  which  they  were  empowered  to  sell  and  dispose  oHmission  suffi- 
of  all  his  estate,  both  real  and  personal ;  but  the  court  below  ^J^^^  iL^o^w^" 
rejec.ted  the  evidence.     The  defendants  below  then  offered  to  cr.(a) 
prove,  by  parol,  their  intention,  bona  fide,  to  manumit  the 
slave  by  the  said  certificate,  or  writing,  but  the  court  rejected 
the  evidence,  and  charged  the  jury,  that  the  matters  offered 
in  evidence  by  the  defendants  below  were  incompetent  and 
insufficient    to  bar  the  plaintiffs'  action,  and  that  the  jury 
ought  to  find  a  verdict  for  the  plaintiffs  below,  for  the  amount 
stated  in  their  declaration,  and  the  jury  found  a  verdict  ac- 
cordingly.    A  bill  of  exceptions  was  tendered  to,  and  signed 
by,  the  court  below. 

*The  cause  was  submitted  to  the  court,  without  argument.       r  *227  1 

Per  Curiam.  The  certificate  of  the  overseers,  rejected  at 
the  instance  of  the  executors,  was  conclusive  evidence  of  the 
age  and  ability  of  the  slave,  and  sufficient  to  charge  the  town 
with  his  subsequent  maintenance  as  a  pauper.  Whether  the 
slave  was  duly  manumitted,  as  respected  his  former  owner, 
was  a  question  between  him  and  the  owner,  and  not  between 
the  owner  and  the  town.  That  certificate  would,  probably, 
be  sufficient  evidence  of  manumission,  to  conclude  the  owner, 
but  the  town  have  no  further  concern  with  that  question,  afler 
having  given  the  certificate  required  by  law,  and  which  the 
statute  renders  conclusive  to  exonerate  the  owner. 

Judgment  reversed. 

(a)  Evidence  that  a  negro  being  imprisoned  as  a  slave  in  New- York  claimed  hit 
freedom,  and  was  liberated  by  the  police  of  the  city,  is  inadmissible  against  tlie  master. 
8miih  V.  Hoff,  I  Cimen,  127. 
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837  OASES  IN  THE  SUPREME  COURT 

ALBANY, 

Augiui,  1811.  Murray  awd  others  agaitist  Kellogg. 

Murray  r^  f   %        - 

V.  IN  error,  on  certiararif  from  the  Justices'  Court  of  the  city 

and  county  of  New-  York. 
A  leammn  KtUogg,  the  defendant  in  error,  brought  an  action  of  (ts- 
fof"*.  v^H^  aumpsU  against  Murray^  Lyman  tf  Ogden,  the  plaintiffs  in 
M  be  under'  error,  in  the  court  below,  for  wages  due  to  him  as  a  seaman 
S^Jeprewnt!  ^^  board  the  ship  RoUa^  owned  by  the  plaintiffs  in  error,  on 
ed  by£emas-  a  Toyago  from  New-York  to  Archahgdy  in  RuaHa,  The 
^orkS  A^  plaintiff  below  also  declared  for  a  breach  of  the  shipping  ar- 

angelfBndback  ticlcs. 

ihouth^ihr^ar-      ^^  ^®  ^™'  ^^  ^®  cause,  the  shipping  articles  not  being 
tides  were,  in  producod,  pursuaut  to  a  uoticc  given  to  the  defendants  for 
fact,     for    a  ^jjj^^  purpose,  parol  evidence  was  given  of  their  contents. 
[  *  228  ]  ^he  plaintiff  proved  that  the  defendants  were  owners  of  the 

vo^aee  from  ship;  that  he  shipped  on  board,  the  2d  of  May^  1809,  and 
Cmm^tic^  to  signed  the  usual  shipping  articles  for  a  voyage  from  New- York 
any  port  '  or  to  Archangel^  in  Rfksaia,  and  back  again  to  the  port  of  New- 
raS*  fJ?  ti^M  ^<^*>  ^^  ^^  wages  of  twenty-two  dollars  per  month.  The 
vcara,  .  and  vesscl  Sailed  from  New-  York,  but,  without  any  assigned  cause, 
u^d  %taul  ^^^^  ^^  SicUy,  thence  to  Sardinia,  and  thence  to  Messina. 
The  vessel  went  Shc  disposod  of  oll  her  cargo  at  those  places,  excepting  about 
S'si^' Sar*  ^^^'^^y  hogsheads  of  tobacco,  and  some  sugar,  und,  at  Messi- 
dinia  and  Afe<.  nu,  took  in  a  cargo  of  salt.  The  vessel  lay  near  seven  months 
'i^es*fhe  dii  *^  Msssina,  during  the  greater  part  of  which  time  the  master 
pmed  '</  her  was  absent,  having  been  to  Leghorn.  The  vessel  left  Messi- 
anlTtoo/T^'  **^'  bound,  as  was  said,  to  Goitenburgh,  but,  when  nearly  off 
load  of  lait  at  Leghom,  shc  was  captured  by  a  privateer,  and  carried  into 
sbc'^"'  iwcn  ^^^8^y  i"  Africa ;  and,  as  was  to  be  inferred  from  the  evi- 
montbs^  dating  deucc  of  onc  of  the  plaintiff's  witnesses,  with  the  connivance 
thSe  A  ^  '  ^^  ^®  master  of  the  RoUa.  The  vessel  and  cargo  were  con- 
tain wa^s  ^aCl  demned  at  Tobago,  and  sold,  to  the  Bey  of  Tunis.  The  ves- 
Smwiw***  ^fo  *®'  ^^  captured  the  26th  AprU,  1810,  and  the  plaintiff  arrived 
Gout^rgh^^  At  Boston  in  April  or  May,  1811.  The  captain  told  one  of 
•"^^"  ^»P-  the  witnesses  that  the  plaintiff  had  shipped  to  go  to  Archan- 
norea  ^hy  a  g^i  ^^nd  back  to  NeuhYork^  and  the  witness  signed  the  arti- 
French  priva-  cles  on  Ihis  representation.  He  asked  to  read  the  articles, 
ried'into  7V6a-  ^^^  ouc  of  the  defendants  said  it  was  unnecessary,  as  that  was 
^%  ihe^'^'^^*'  ^®  ^^y^®  >  *Dd  it  did  not  appear  that  the  plaintiff  read  them. 
demued'*'  V^d  On  the  port  of  the  defendants,  a  witness  testified,  that  he 
*^Tiie  was  on  board  the  iJotta,  during  the  voyage,  which  was  de- 

on  his  returaTo  scribcd  in  the  articles  to  be  from  Middldown,  in  CkmneciiciUj 
^c  h^'**'h'  ^^  ^^^  P^'^  ^^  ports  in  Europe,  and  the  seamen  shipped  for 
an^  'action^^a-  ^^^  ^Gi'iA  of  tkrse  years,  and  then  back  to  the  United  States. 
piinst  the  own-  The  plaintiff  signed  the  articles,  and  received  a  month's  wages 
his'  wbo'iir^wa-  ^^  advauco,  and  received  some  money  also  in  Sicily  and  Car- 
res, and  for  a  dinia.    The  vessel  was  captured  by  a  French  privateer  off 

breach    of   the    Afc-«,yv..i»« 
sH'ppinj     aril-  MtnorCU. 

cles.     It  was      The  court  below  gave  judgment  for  the  plaintiff  for  one 
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hundred  and  ninety  dollars,  being  the  amount  of  wages  due  to     ALBANY, 
the  plaintiff  up  to  the  time  of  the  capture,  after  deducting  the   August,  i«il 
money  he  had  received.  ^^^Beac^^ 

The  cause  was  submitted  to  this  court,  without  argument.  ▼• 

Per  Curiam.     The  wages  of  the  outward  voyage  were  due      ^^^^*^^' 
at  Messina,  because  freight  was  earned  by  the  delivery  of  the  held   that    he 
outward  cargo.     The  return  states  that  the  whole  of  the  out-  ^»»  entitled  iq 
ward  cargo  was  disposed  of,  "  exxepting  about  twenty  hogs-  sim,  and  dur- 
heads  of  tobacco,  and  some  sugar."  »°s   ^^   '^ 

•The  only  question  in  this  case  is,  whether  the  recovery  was  [  *  229  J 
not  for  too  much,  as  wages  were  allowed  up  to  the  time  of  the  ^^^^^  jj,^  ^i^. 
capture.  The  ship  lay  seven  months  at  Messina,  What  was  tention  being 
the  cause  of  this  enormous  delay  does  not  appear.  It  is  SipiSn}^*^  £5 
chargeable  to  the  act  of  the  captain,  for  he  was  absent  nearly  not  from  Me*- 
the  whole  of  that  time,  and  the  seamen  were  not  to  lose  their  oi"a***neS?**i!5 
wages  in  such  a  case.  The  ship  sailed  from  Messinay  with  a  termediate 
cargo  of  salt,  and,  as  it  was  said,  for  Gottenburgh.  This  was  Jl,Y^(ure  plu 
a  new  intermediate  European  voyage ;  and,  without  imputing  an  end  to  tbe 
fraud  to  the  captain,  the  capture  put  an  end  to  the  wages,  as  •^^*' "  ^^J 
well  as  the  freight  arising  upon  this  voyage.  Perhaps  it  would  that  voyage  j 
be  rigorous,  and  unreasonable,  to  deduce,  from  the  loose  tes-  *  ateTwcre  ai! 
timony  upon  that  point,  a  collusion  between  the  master  and  lowed  in  an  in- 
the  commander  of  the  privateer;  and  if  not,  then  wages  were  ^"^he  *camure^ 
not  to  be  allowed  after  the  departure  from  Messina.  the  court  refus-' 

How  much  time  elapsed  between  the  departure  and  the  ^  ^%5^^^ 
capture  does  not  appear.  It  may  not  have  been  three  days,  on  that  ac- 
and  for  such  a  small  and  trifling  excess  in  the  damages,  the  ^^"*{^5^*  Si 
judgment  ought  not  to  be  reversed.  If  the  capture  was  from  fling,  and  no 
concert  and  arrangement,  the  wages  were  clearly  due  up  to  the  JJ'e  I'ime  ^'b^ 
time  of  the  capture,  if  not  until  the  seamen  could  return  to  twcen  the  de- 
Ihe  UnUed  States.  Judgment  affirmed.      ^^    ^^ 

the  capture,  and  ^ome  evidence  of  coUusioa  between  the  master  and  captors.(a) 

(«)  Where  fpeffrfit  hat  not  been  earned,  wage«juie  not  dne.    l!>iaiiiea  ▼.  Timdutgwn^SJokiia. 
MUfK  IM.    leard  v.  Oould,  11  Johns.  Rfp,  S79.    But  where  the  Yoyttgt  Is  lost  by  the  act  of  the 
r,  tbe  teamen  are  entitled  to  their  wfifies  to  the  thne,  and  aim  for  a  reasonable  time  to 


leuim  booM.     SulUwm  v.  JUtfrgan,  It  Jokna.  Reg.  6d.    Vide  PmrUr  ▼.  .AidirMM,  of/W^  350* 


\Btm-ai  V.  iri£««n,  9  Covin 


,158. 


Beach  and  Saunders  against  Fxtrmajt. 

IN  error,  on  certiorari,  from  a  justice's  court.  Sarah  FuT"  ^  ^ 
man,  the  plaintiff  below,  brought  an  action  of  trespass  against  piaint  madeTn 
Beach  and  Saunders,  before  the  justice,  for  taking  and  carry-  ^"tmg  to  a 
ing  away  a  *cow,  belonging  to  the  plaintiff.  The  defendantis  ■'"*  J^#  oqq  i 
below  pleaded  not  guilty  ;  and  Beach  pleaded  also  a  justifica-  |^  .  J 
tion,  under  the  act  to  regulate  highways,  (sees,  24,  c.  186,)  overseer  of  the 
passed  8th  April,  1806.  (a)  %Mc«y,  pur- 

At  the  trial,  it  appeared  that  Saunders,  one  of  the  defend-  510^^ Vii.    ^' 
mnts.  was  a  constable  of  the  town  of  UnadUla,  and  a  warrant  41-U4. 
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CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Ao^ttt,  1812. 


Ruant  to  a  wcr- 
runt  iisucd  by 
the  commissiot^ 
era  ofhighvaytf 
ondur  lae  act, 
{$ess  24.  c.  186,) 
itatioff  that  A., 
Aaincu  in  the 
warrant,  had 
been  warned  to 
•vork  on  the 
hi|rhway,  but 
had  neglected 
or  refused  so  to 
do;  the  justice 
issued  his  war- 
rant to  one  of 
the  constables 
of  the  town, 
commanding' 
\  him  to  levy  of 
the  eoods  and 
ehaiiels  of  A.f 
Ihe  penalty  pre- 
scribed by  tlie 
act  for  such  re- 
fusal ;  and  the 
constable,  by 
virtue  or  the 
warrant,  took 
and  sold  the 
cow  of  A.  It 
was  held,  that 
admittini^il.not 
to  be  liable  to 
bo  assessed  to 
work  on  tlie 
bi6(hway,yetuo 
action  would 
lie  airainst  the 
iustice  or  com- 
ttabief  who  are 
mere  minitlt' 
Tvti  officers, 
having  no  judi- 

[  *  231  ] 

cial  or  disc re- 
tionar}*  power, 
jitder  the  act} 
and,  thcreforo, 
Hill  responsible 
for  ii?siiing  or 
rxocuiing  Ihe 
process  direct- 
e<i  by  the  au- 
thor! I'v  of  per- 
sons having  ju- 
risdiction over 
the  subject  mat- 
ter, (a) 


was  issued  by  the  commissioners  oFthe  highways  of  the  town, 
directed  to  niUiam  MerUhew,  the  overseer  of  the  highways, 
commanding  him  to  cause  the  number  of  days  affixed  to  the 
respective  names  of  the  persons  annexed  to  the  warrant,  to  be 
worked  on  the  public  highway  in  his  district,  according  to  law ; 
and  on  which  list  of  names  annexed  to  the  warrant,  the  plain- 
tiff was  assessed  to  work  eight  days  and  a  half.  Saundera 
also  produced  a  complaint  in  writing y  directed  to  ^.  /.  Beach, 
one  of  the  defendants,  who  was  one  of  the  justices  of  the  peace 
of  the  county  of  Otsego,  by  S.  Merithew,  overseer  of  the  high- 
ways, stating  that  "  he  had  warned  Sarah  Furman  to  work  on 
the  highways  four  days  and  a  half,  which  she  had  neglected 
and  refused  to  do."  Saunders  also  gave  in  evidence  a  war- 
rant issued  by  A.  I.  Beach,  a  justice  of  the  peace,  under  his 
hand  and  seal,  directed  to  any  constable  of  the  county,  reciting 
the  above-mentioned  complaint,  and  commanding  the  consta- 
ble to  levy  and  make  of  the  goods  and  chattels  of  <S^.  Furman^ 
four  dollars  and  a  half,  being  the  penalty  given  by  the  act,  and 
also  twenty-five  cents  costs,  &c.  The  return  to  the  warrant 
stated  that  Saunders,  the  constable,  had,  by  virtue  thereof, 
levied  on  the  cow  of  the  said  <S^.  Furman,  and  had  made  there- 
of the  sum  mentioned,  &c.  There  was  no  evidence  against 
Beach  the  other  defendant. 

It  appeared  that  Sarah  Furman  was  a  freeholder  in  the 
town  of  UnadiUa.  The  justice  gave  judgment  for  the  plain- 
tiff below,  for  fifteen  dollars  and  the  costs. 

Per  Curiam.  Whetiier  Sarah  Furman,  being  a  woman  and 
a  freeholder,  was  liable  to  be  assessed  to  work  on  the  highways, 
is  a  question  which  docs  not  necessarily  arise  in  this  case.  Ad- 
mitting her  not  to  have  been  liable  to  be  assessed,  yet  as  she  was 
assessed,  and  a  complaint  in  writing  made  to  the  justice  by  the 
overseer  of  highways,  of  her  default,  the  justice  was  not  to  inquire 
into  the  legality  of  the  assessment,  but  was  bound,  by  the  act, 
forthwith  to  issue  his  warrant  of  distress,  and  the  constable 
was  equally  bound  to  execute  it.  The  act  is  peremptory,  and 
leaves  no  judicial  or  discretionary  power,  either  with  the  jus- 
tice or  constable,  *and  so  the  statute  was  understood  by  this 
court,  in  the  case  of  Bouten  v.  Neilson,  (3  Johns,  Bep.  474.) 
That  case,  however,  as  well  as  the  case  of  Lawton  v.  Conimia- 
sioners  of  Highways,  (2  Caines^  Bep.  179,)  proves,  that  the 
party  aggrieved  by  such  a  proceeding  is  not  without  redress, 
for  these  summary  proceedings  may  be  removed  into  this  court, 
and  reviewed  by  a  certiorari,  to  be  directed  to  the  justice,  or 
overseer,  as  the  case  may  be.  Both  the  justice  and  the  con- 
stable acted  ministerially  in  this  case ;  and  a  mere  ministerial 
officer  is  not  responsible  for  the  issuing  or  the  execution  of 
process,  so  long  as  the  authority  under  which  the  process  is 


(a)  How  fkr  the  law  will  protect  its  mlnisteris!  officers,  see  Jfkmtr  ▼.  Shed.  10  Jok 
138.  SfdfBH  ▼.  ITiys,  13  JWkm.  Htp.  444.  Smith  ▼.  SUiP,  19  Joktu.  R$m.  S57.  CahU  v. 
15  JohMt,  Rep,  ISO,    8mtMe00l  v.  B^uikim,  5  HTtrnd,  170.    Lnrit  v.  Falmtr,  6  Wmd,  367. 

ine 


Johns,  Bt^ 


OF  THE  STATE  OF  NEW-YORK.  231 

awarded,  had  jurisdiction  over  the  subject  matter.     Now,  the     Albany, 
overseer  of  the  highways  was  the  person  to  designate,  in  the  ^^^^^^^1^^ 
first  instance,  and  to  deliver  to  the  commissioners,  the  names      wuit^ 
of  the  persons  liable  to  be  assessed ;  and  he  was  also  this  offi-      .   ^• 
cer  to  adjudge  what  persons  were  in  default,  and  to  demand 
the  warrant.     In  the  exercise  of  this  authority,  the  overseer     The  remedy 
may  have  returned  the  names  of  persons  not  liable  to  assess-  f*^  .»*»«  P^^\y 
ment,  and  he  may  have  adjudged  persons  in  default,  who  were  Tu^^^case,  b 
not  in  default.    The  remedy  for  the  party  so  acffrieved,  cannot  c»ihcri>y  an  ac- 

1  •*.*!•*•  1^11  •         ...  ,   lion  affainst  ihc 

be  against  the  justice  and  constable,  concerning  m  issumg  and  or<rr«<Sr,  or  by 
executing  the  warrant  of  distress,  for  they  had  no  alternative  romovin^    the 
but  to  obey,  as  the  law  did  not  give  to  either  of  them  the  right  clrihraHf^iuut 
to  inquire  into  the  legality  of  the  assessment,  or  the  truth  and  **'•*        <^«""'> 
sufficiency  of  the  allegation  of  the  default.     The  remedy  must  b^^ntfashed!"^^ 
be  either  by  an  action  against  the  overseer,  or  by  removing  the    whether  o/«- 
assessment,  or  the  proceeding  under  it,  into  this  court,  so  that  freehoidr^/  u 
the  same  may  be  quashed.     It  would  be  against  the  obvious  fiaWc  tobeas- 
principles  of  justice  and  policy,  to  make  the  ministerial  officers  01^010  ^pubHe 
act,  in  a  case  like  this,  at  their  peril,  when  they  have  no  right  *»'5'»ways, 
to  judge,  and  are  required  to  act.     They  are  only  responsible  Y!^r,'  sFbO^. 
as  trespassers  when  they  act  under  the  authority  of  a  person  sec- 1^] 
who  had  no  jurisdiction  in  the  case,  or  when  they  execute  that 
authority  irregularly. 

Judgment  reversed. 


*White  against  Ward  and  Aylesworth.  [  *  232  ] 

IN  error,  on  certiorari,  from  a  justice's  court.  Ward  and  ^^iJ[^^^^  ^^ 
Aylesworth  brought  an  action  against  ffhite,  before  the  jus-  instance  of  js. 
tice.  The  plaintiffs,  in  their  declaration,  stated,  that  on  or  ^",^"''"^^^0 
about  the  10th  September,  1810,  fVhite  alleged  he  had  lost  a  b.'s  bridle,  to 
bridle,  and  accused  Aylesworth  of  taking  it,  and  threatened  »;°J^,^  ^^^l 
to  put  him  to  trouble  and  costs,  unless  he  would  pay  him  the  pense,  A.,  on 
sum  of  twelve  dollars  in  cash,  or  give  him  a  note  for  the  ^^  l^vThfnTa 
amount,  with  sufficient  surety;  upon  which  Aylesworth,  proinis.sory 
(though  innocent  of  taking  the  bridle,)  to  save  himself  from  "JJJf'/^ij'^i; 
the  trouble  and  expense  of  a  prosecution,  executed  a  note  promised  that 
jointly  with  Ward,  dated  the  20th  September,  1811,  for  the  ^Vsl'owThaac 
sum  of  twelve  dollars,  payable  in  three  months,  which  note  had  not  had  the 
they  afterwards  paid;  that  White  had  recovered  possession  of  |Je"*!j;;/'inJl^ 
his  bridle,  without  the  knowledge  or  aid  of  the  plaintiffs,  and  cent  of  the 
refused  to  refund  the  money  so  paid  by  the  plaintiffs,  &c.  bridif*^'°shouW 

The  defendant  pleaded  in  bar  a  prior  suit,  brought  by  him  be  found,  be 
against  the  plaintiffs,  in  April,  1811,  before  Sutherland,  an-  ;;;^"*^„^f^''^^;;j; 
other  justice,  in  which  the  plaintiffs  neglected  to  set  off  their  pny  a.  fc'r  his 
demand.  The  record  of  that  suit  was  produced  in  evidence,  '""^^^'^g^^^  ^ 
by  which  it  appeared  that  White  sued  the  plaintiffs  on  the  before  a  justico 
note  in  question,  before  the  other  justice,  and  recovered  the  °"j.o*5J^^J°i%j"^ 
amount  of  twelve  dollars  and  the  costs.     The  justice  overruled  ment^for  i^e  *' 
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ALBANY,     this  defence.    The  plaintiflTs  then  proved,  XhRi  Ayle^worth  was 

yj)^!!^^^..,^^  arrested  for  taking  the  bridle,  which  he  denied  ;  and  White 

LxuicAttD     told  him,  that  if  he  would  ever  show  that  he  had  not  had  the 

WiJkihs.     i^ridle,  or  it  should  ever  appear  that^.  was  innocent,  he  would 

give  up  the  note,  or  that  if  he  should  find  the  bridle,  or  if  it 

moam,    which  should  be  found,  and  A.  not  appear  to  be  guilty  of  taking  it, 

a!*  Srierwards  '^•'^  would  pay  him  for  his  trouble ;  and  Aylesworth  said, 

brought  anac-  rather  than  to  be  carried  further,  he  would  sign  the  note, 

oSLr'Ta.uU"-  ^^^^^  ^^  accordingly  done. 

gainst  *B.,  to  A  witness  testified  that  one  Harrington  told  him  that  White 
ihe*inoii«y**on  S^^^  '*™  *  dollar  to  Say,  and  stand  to  it,  that  he  saw  Aylem^ 
theg?ouA<i/ihai  worth  with  fVhUe*8  bridle,  and  that  he  did  say  so,  in  conse- 
be  wai  inno-  quence  of  which  the  note  was  given,  but  that  he  would  not 
[*233]  have  said  so  *under  oath.  This  evidence  was  objected,  but 
cent    of    ihe  admitted  by  the  justice. 

thA'^^.'had^  The  jury  gave  a  verdict  for  the  plaintiiTs,  for  twenty  dollars, 
his  bridle  agam,  on  which  the  justicc  gave  judgment. 

kBoXdgc  or  P^  Curiam.  The  first  question  is,  whether  the  recovery 
assisi^ce  of  by  White  on  the  note,  in  the  ac^on  before  the  other  justice, 
heVd^  that  ^!  in  which  the  plaintiffs  neglected  to  set  off  their  demand,  was 
having  neglect-  not  a  bar  to  this  suit.  We  are  of  opinion  that  it  was  a  suffi-* 
this  matter  a^  cicut  bar.  The  grounds  on  which  the  plaintiffs  recovered  in 
gainst  the  form-  this  suit  below,  would  have  been  a  good  defence  for  them,  in 
not'^to^which  ^^6  suit  bcforc  justicc  Sutherland;  and  if  the  plaintiffs  were 
it  would  have  not  in  a  situatiou  at  that  time  to  make  out  that  defence,  by 
fenced  fhe  for-  P^^of,  it  was  their  misfortunc.  The  money  having  been  col- 
mer  suit  was  a  lectcd  undcr  a  regular  judgment,  cannot  be  recovered  back  in 
under^"^  the  ^  ^^^  ^^^^  upou  the  allegation  that  evidence  has  since  been 
act.(ff)  discovered  of  a  defence  which  existed  before  the  judgment. 

lectetruude^^a  ^^  ^^^^  grouud,  therefore,  the  judgment  below  must  be  rc« 

regular     judg-   VCrSOd. 

be  "  recovcJSi  Judgment  reversed. 

back,  in  a  new  suit,  on  the  ground  tbftt  evidence  has  since  beee  discovered  of  a  good  defence,  wUek 
existed  before  tho  judgaent. 

(a)  Vide  LoomU  v.  Fv/ver,  tiffin,  344. 


Leonard  against  Wilkins,  jun. 

■ 

Where  the      IN  error,  on  certiorari,  fi'om  a  justice's  court.     Leonard 
^^^.J^^i^A  'f  sued  Wilkins,  before  the  justice,  for  shootins  the  dog  of  the 

on  the  land  of     ,   .     ..^       -_,,  '      j    r      y        ^tii  *%  ^  i. 

B.      chasing  plamtitl.     Ihc  defendant  pleaded  not  guilty,  and  the  cause 

thr*act*Cf  di-  ^"^  ^"^^  before  a  jury.  It  was  proved  that  a  dog,  of  the 
straying  one,  pointer  breed,  was  possessed  by  the  plaintiff,  and  that  he  had 
f  "sh^*^tbe  "^  ^^'^6''  ^^S'  The  defendent  said  to  one  of  the  witnesses 
dog,  in  the  that  he  had  shot  the  plaintiff's  dog.  Another  witness  saw  the 
M^if  ihc*"do'  ^e''®"^^"^  shoot  the  dog,  which  was  in  the  field  of  the  defend- 
were  c^asinf  ant.  The  doff  was  running  with  a  fowl  in  his  mouth,  and  the 
fi'uM  or^'othe?  ^®^®"^^"*  calfed  after  the  dog  before  he  fired  ;  but  he  had  the 
reclaimed  ^aud  fowI  in  his  mouth  at  the  time  he  was  shot.  The  plaintiff  was 
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near  the  place  at  the  time,  on  horseback,  but  it  did  not  appear     albant, 
that  the  defendant  saw  him,  or  knew  that  he  was  near,  until   August,  i8i«. 
after  he  shot  the  dog.     Several  witnesses  testified,  that  the  ^^"jaIv^kli^ 
same  dog  worried  and  injured  their  fowb  ^nd  geese ;  and  v. 

that  there  was  an  alarm  in  the  neighborhood  respecting  mad      ^^«  qq^  i 
dogs.  L    234  J 

The  jury  found  a  verdict  that  the  plaintiff  had  no  cause  of  ««« fui  animals. 
action,  on  which  the  justice  gave  judgment  against  the  plain-  IbcT^fowi^s^^on 

tiff  for  the  costs.  the  land  of  B., 

Per  Curiam.  The  verdict  below  was  not  against  law.  The  hl'^^'proyrty^^ 
dog  was  on  the  land  of  the  defendant,  in  the  act  of  destroying  the  fowV  The 
a  fowl ;  and  the  defendant  was  justified  in  killing  him,  in  like  }^^  ^^bether 
manner  as  if  he  was  chasing  and  killing  sheep,  deer,  calves,  or  the  killing  of 
other  reclaimed  and  useful  animals.  This  principle  has  been  ^^^  \he"nc- 
firequently  and  solemnly  determined.  (CVo.  Jac.  45.  3  Lev.  cessUy  of  the 
25.)  It  was  for  the  jury  to  determine  whether  the  killing  was  qJui;^fo"pJ^ 
justified  by  the  necessity  of  the  case,  and  as  requisite  to  pre-  serve  the  fow). 
serve  the  fowl ;  and  the  fowl  being  on  the  land  of  the  defend-  ^^^ 
ant  was  enough,  without  showing  property  in  the  fowl.  „}^  y]  PamJ, 

Judgment  affirmed.      \3Jofins.  Rep. 

°  312.     Hincklev 

— — *— *^^^g^  V.  Ente^'fOHf  4 

Cotoen,  351. 

Mandell,  Assignee  of  the  Sheriff,  &c.  against 

Barry  and  others. 

IN  error,  from  the  Court  of  Common  Pleas,  or  Mayor's      The  act  of 

The  plaiDtin  m  error,  as  assignee  of  the  shenii  of  Albany,  c.  i87,)isiDteu- 
brought  an  action  of  debt,  in  the  court  below,  against  the  de-  J^reUef^fibe 
fendants,  on  a  bail-bond,  executed  by  Barry,  who  had  been  thenf,  coroner 
taken  into  cnstodv  of  the  sheriff,  on  a  ca.  $a.,  and  by  Harbeck  °'u  « //:?T: 

__  ,.•  .         /•!  1    !•■         .  ^  1  when  8oea  lor 

and   Hewson,  his  sureties,  for  the  gaol  hE>ertie8  granted  to  au  escape. 

Barry,  by  the  sheriff,  pursuant  to  the  act.     The  bond  was  in  tio^**fi[erefo*e' 

the  usual  form,  conditioned,  that  ^'  if  Barry  should  remain  a  is  brought  by 

true  and  fiiithful  prisoner,  within  the  liberties  of  the  gaol,  and  }}l|^"|^fven 

should  not  at  any  time,  or  in  any  wise,  escape,  or  go  without  lo  the  shenff, 

the  limits  of  the  gaol  liberties,  until  he  should  be  thence  dis-  ^^^f[?"*'"f  ^^ 

charged  by  due  course  of  law,"  the  obfigation  to  be  void,  (tc.  gad,     against 

The  plaintiff  averred  that  Barry  did  not  remain  a  true  and  Jjjj^^  anJ*h^ 
fiiithfiil  prisoner,  &c.  but  that,  afterwards,  on  the  12th  of  Au-  sLreiiet,  on  the 

gu9t,  &c.  did  escape  and  go  without  the  ^limits  of  the  said  [  *  235  ] 

liberties,  and  without  being  thence  discharged,  by  due  course  bond,  a  rciun- 

of  law,  <fec.  and  that  the  sheriff,  afterwards,  assigned  the  bond  '"n/  ^[^^f^^^^' 

to  the  plaintiff,  according  to  the  statute,  &c.  by  reason  where-  escapc,^and  be^ 

of,  &C.  fr'*no!"'a'"di 

The  defendants  pleaded,  l.Non  est  factum;  3.  That  farry  fence^;  and  tu 

did  remain  a  true  and  faithful  prisoner,  &c.  with  a  verification ;  as»ignee    may 

3.  That  Barry,  accidentally  and  inadvertently,  and  without  moanrof^tu 

intention  to  escape,  stepped  beyond  the  outline  of  the  said  lib-  debt  in  the  onr 

...  •Ill-  •  !•  n  1    inaifiuit,thou<L 

erties,  which  were  bounded  by  an  imagmary  line  of  vague  and  uo  suit  has  been 
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ALBANY, 

Augasi,  181:2. 


brou^t  aoniost 
the  sbeniT  for 
the        escape. 


[•236] 


(fl)Thejudff. 
ment  in  this  case 
was  reversed 
on  error.  Vide 
Barry  v.  Man- 
dell,  10  Johns. 
Rt  p.  5G3.  See 
also  2  R^S.ASG, 
sec  65—59. 


uncertain  description,  not  designated  by  posts  and  ^{s>u  ^iaii>%^ 
marks;  and  did,  aflerwards,  before  the  coniD^tt';,:>^iiient  of  any 
suit  against  the  sheriiT,  and  before  the  assig;«aient  of  the  said 
bond,  &c.  voluntarily  return  within  the  liberties,  &c.  and  hath 
ever  since  remained,  and  still  remains,  a  true  and  faithful  pris- 
oner, &c.  which  is  the  same  escape,  &c.  and  this  he  is  ready 
to  verify,  &c. 

The  plaintiff,  protesting  that  Barry  did  escape,  &c.  and 
did  not  remain  a  true  and  faithful  prisoner,  replied  to  the 
second  plea,  that  the  said  Barry  did  not  remain  a  true  and 
faithful  prisoner,  but  did  escape,  &c.  and  on  which  issue  to 
the  country  was  joined.  To, the  third  plea,  protesting  that 
the  matters  therein  contained  were  not  sufficient  in  law,  &c. 
the  said  Barry,  without  any  such  cause  as  the  defendants  in 
that  plea  alleged,  did  escape,  i&c.  on  which  issue  was  also 
joined. 

At  the  trial,  the  jury  found  a  special  verdict,  from  which  it 
appeared  that  no  suit  had  been  brought  against  the  sheriff  for 
the  escape,  and  the  liberties  were  not,  in  tlie  place  where 
Barry  escaped,  marked  by  any  visible  boundaries,  and  that 
Barry  stepped  six  or  eight  feet  beyond  the  limits,  to  drive  a 
cow  to  the  end  of  a  yard,  and  returned  within  the  limits,  with- 
in five  or  ten  minutes  thereafter ;  but  that  he  knew,  at  the 
time,  what  the  limits  were.  And  they  found,  also,  as  to  the 
third  issue,  that  Barry  did  escape,  and  without  any  such 
cause  as  is  set  forth  in  the  defendants'  plea,  &c.  and  they  as- 
sessed the  damages  to  the  whole  amount  of  the  original  debt 
for  which  Barry  was  in  custody.  On  this  verdict,  the  court 
below  gave  judgment  for  the  plaintiff. 

Henry,  for  the  plaintiff  in  error,  contended,  that  the  jury» 
in  assessing  the  damages,  ought  not  to  have  made  the  debt  in 
the  original  suit  the  measure  of  assessment.  The  bond  given 
to  the  sheriff  is  merely  for  his  indemnity;  (2  Johna.  Cos. 
205 ;)  and  the  return  of  the  prisoner,  before  ^action  brought, 
is  equivalent  to  a  plea  of  non  damnificatua.  The  act  of  the 
28th  March,  1609,  (sees,  32.  c.  148,)  which  was  passed  in 
consequence  of  the  decision  of  this  court,  in  TiUnian  v.  Lan^ 
sing,  (4  Johns.  Rep.  45,)  renders  the  bond  given  to  the  sheriflf 
for  the  gaol  liberties,  assignable  ;  and  declares  that  the  party 
to  whom  it  is  assigned,  may  maintain  an  action  thereon  as  as- 
signee, and  recover  the  amount  due  in  the  original  action.  The 
design  of  this  statute  was  to  prevent  circuity  of  action,  and  to 
stay  the  proceedings  against  the  sheriff,  until  he  had  an  op- 
portunity of  suing  on  the  bond.  But  by  the  act  of  the  5th 
April,  1810,  {sess.  33.  c.  187,)  sheriffs  are  restored  to  their 
common  law  defence  of  recaption,  on  fresh  pursuit,  and  a  re- 
turning of  the  prisoner  within  custody,  before  a  suit  is  com- 
menced for  the  escape,  as  fully  as  if  the  act  relative  to  the 
gaol  liberties,  or  making  the  bonds  assignable,  had  never 
passed. 
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The  rule  of  damages  prescribed  by  the  act  of  the  28th  Albany, 
Marchy  1809,  was  to  prevail,  after  the  court  had  decided  upon  August.^ig. 
the  absolute  responsibility  of  the  sheriiT;  but  the  act  of  8th 
Aprils  1810,  restoring  the  sheriff  to  his  common  law  defence, 
is  a  virtual  repeal  of  the  rule  of  damages  given  by  the  former 
act.  If  such  be  not  the  interpretation,  the  sheriff,  if  sued  for 
the  escape,  may  avail  himself  of  this  defence  at  common  law, 
and  prevent  any  recovery  against  him  ;  and  afterwards  sue  on 
the  bond,  and  recover  the  whole  amount  of  the  original  debt. 

The  assignee,  in  this  case,  cannot  claim  to  be  in  a  different 
or  better  situation  than  the  assignor,  or  original  obligee. 

Again,  this  is  the  case  of  a  surety^  and  the  object  of  the 
bond  is  merely  the  indemnity  of  the  sheriff.  If  the  sheriff 
cannot,  then,  be  damnified,  ought  the  surety  to  be  made  Jia* 
ble  on  this  bond,  beyond  the  scope  of  his  engagement  ?  The 
reason  of  the  measure  of  damages  given  by  the  act  of  the  28th 
March^  1809,  has  ceased,  and  been  virtually  repealed.  The 
maxim  of  the  law  ceaaante  ratione,  cessat  et  ipsa  lex,  is 
strictly  applicable.  By  every  rule  of  sound  construction,  such 
must  be  the  operation  of  the  act  of  April  5,  1810.  (4  JSac. 
Abr.  Slat,  I.  4.) 

It  would  be  extremely  hard  and  unreasonable,  in  this  case, 
to  apply  a  rule  of  damages  to  the  surety,  and  make  him  liable 
to  the  amount  of  the  original  debt,  when  it  is  not  applied  to 
the  sheriff,  in  a  suit  against  him.  And  how  can  an  assignee 
possess  greater  or  other  rights,  in  regard  to  the  subject  assign-' 
cd,  than  the  assignor  ? 

*  J.  Hamilton,  contra,  was  stopped  by  the  court  [  *  237  ] 

Per  Curiam,  The  escape  charged  in  the  declaration,  in 
the  suit  below,  was  found,  by  the  special  verdict,  to  have  been 
voluntarily  and  intentionally  made.  This  is  the  necessary  and 
inevitable  inference  from  the  matters  of  fact  found  in  respect 
to  the  second  plea ;  and,  as  to  the  third  plea,  the  jury  express- 
ly say,  that  the  escape  was  made  without  any  such  cause  as  ^ 
was  set  forth  in  that  plea,  that  is,  it  was  not ''  accidentally  and 
inadvertently,  and  without  intention  to  escape."  The  only 
question,  then,  arising  upon  the  record  is,  whether  a  volunta- 
ry return,  after  a  voluntary  escape,  and  before  suit  brought,  be 
a  defence  to  a  suit  brought  for  such  escape,  by  the  assignee  of 
the  sheriff.  The  history  of  the  several  statutes  upon  this  sub- 
ject is,  briefly,  as  follows  : 

By  the  act  of  30th  March,  1801,  c.  91,  gaol  liberties  were 
established,  and  prisoners  were  entitled  to  the  benefit  of  them, 
on  giving  bond,  with  sufiScient  sureties,  to  the  sheriff,  that 
they  would  '^  remain  true  and  faithful  prisoners,  and  not,  at 
any  time,  nor  in  any  wise,  escape."  Under  this  act  it  was 
decided,  in  Tillman  v.  Lansing,  (4  Johns,  Bep.  45,)  that  the 
bond  was  forfeited  after  a  voluntary  escape,  and  that  the  sheriff 
(who  alone  was  liable,  under  that  act,  to  be  sued  by  the  plain- 
tiff for  the  escape)  could  not  plead  a  return  before  suit  brought. 
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ALBANY,  The  grounds  of  that  decision  the  court  see  no  reason  to  ques- 
^"^'J^^  tion.  They  were  further  considered  and  enforced  by  two  of 
the  iudges  of  this  court,  in  the  case  of  Dash  v.  Van  Vleeck ; 
(7  Johns.  Rep.  510 ;)  and  the  provisions  in  the  second  and 
third  sections  of  the  act  of  28th  March,  1809,  (c.  148,)  were 
evidently  made  in  consequence  of,  and  in  affirmance  of,  that 
decision.  The  act  of  1809,  abo,  made  these  bonds,  given  for 
the  gaol  liberties,  assignable  to  the  plaintiff,  and  authorized 
him  to  sue  as  assignee  of  the  sheriff.  Nothing  was  done  by 
this  act  to  alter  or  enlarge  the  nature  of  the  defence.  The 
bond  remained  forfeited  aAer  a  voluntary  escape,  and  the  rem^ 
edy  upon  it  complete,  as  under  the  act  of  1801.  But  the  act 
of  5th  April,  1810,  (aess,  33.  c.  187,)  made  a  new  provision 
in  respect  to  the  defence  in  a  suit  against  the  sheriff,  and  en* 
acted,  ^'  that  nothing  contained  in  the  acts  of  1801,  or  1809, 
aforesaid,  should  be  so  construed  as  to  prevent  any  sheriff,  co* 
roner,  or  other  officer,  in  cases  of  escapes,  from  availing  him- 
self, as  at  common  law,  of  a  defence  arising  from  a  recaption 
on  fresh  pursuit,  and  a  returning  of  the  prisoner  within  the 
[  *  238  ]  custody  of  such  *officer,  before  an  action  shall  be  commenced 
for  the  escape."  The  words  of  this  act  apply  only  to  relieve 
the  sheriff,  coroner,  or  other  officer,  when  they  are  sued  for 
the  escape.  The  act  has  no  application  to  a  suit  upon  the 
bond,  either  by  the  sheriff  or  by  his  assignee.  It  was  made 
to  relieve  the  officer,  who  may  be  an  innocent  party,  and  not 
the  original  debtor,  who  bound  himself  "  to  remain  a  true  and 
faithful  prisoner,"  and  that  he  would  '^  in  no  wise  escape.'* 
If  he  has  wilfully  departed  from  the  liberties,  he  has  broken 
his  engagement,  and  forfeited  all  just  title  to  indulgence.  The 
persons  who  became  his  sureties  (and  who  were,  probably,  in- 
demnified by  him)  must,  and  ought  to,  be  equally  responsible 
with  the  debtor,  or  otherwise  the  guard  hereby  intended 
against  fraud  would  be  illusory,  and  of  no  effect.  They  ought 
especially  to  he  held  so,  when  they  join  with  him  in  his  de- 
fence, for  it  would  be  impossible,  and  contrary  to  all  rule,  to 
allow  to  one  defendant  the  plea  of  a  voluntary  return,  and 
not  to  the  other.  The  fact  of,  how  Umg  the  prisoner  con- 
tinued without  the  liberties,  or  to  what  durance  he  escaped, 
never  can  be  material,  when  it  is  once. ascertained  that  the 
escape  was  voluntary  and  intentional. 

The  court  are  perfectly  satisfied  that,  according  to  the  letter 
and  spirit  of  the  several  statutes  upon  this  subject,  as  well  as 
upon  principles  of  justice  and  sound  policy,  the  party  to  the 
bond  cannot  set  up  as  a  defence  to  a  breach  of  the  bond  for 
a  voluntary  escape,  that  the  prisoner  voluntarily  returned  before 
suit  brought,  and  the  judgment  below  must,  accordingly,  be  af- 
firmed. Judgment  affirmed. 
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*In  the  Matter  of  Jeremiah  Ferguson,  a  soldier    albany, 

IK  THE  United  States  Army.  v^^Si^^ul^ 

Matter  of 

APPLICATION  was  made  to  the  court  for  the  aUowance  Fkhguboji. 
of  a  writ  of  habetia  corpus^  directed  to  John  Christiey  a  lie|i-  The  allow. 
tenant-colonel  in  the  army  of  the  United  State^t  to  bring  up  ^^  ^^  <^  ^"^ 
the  body  of  Jeremiah  Ferguson.  The  application  was  foun-  ^t^a'  icm 
ded  upon  the  affidavit  of  the  father  of  FergiMon,  in  which  he  ^^^^» »  &  >"&(- 
stated  that  Jeremiah  Ferguson  is  an  enlisted  soldier  in  the  ^  **discrcUou ; 
thirteenth  regiment  of  infantry^  in  the  army  of  the  United  ^^  ^^^n  >^  op- 
States,  now  under  the  command  of  John  Christie^  and  that  CJ^ca'iion  SI 
the  said  Jeremiah  is  an  infant,  under  the  age  of  twenty-one  ^«  allowance 
years,  viz.  of  the  age  of  seventeen  years  and  nine  months ;  ?hai"uie  %arty 
and  that  he  enlisted  without  the  consent  of  his  father,  and  is  ?vas  &  toidier 
desirous  of  being  released  and  discharged.  {hJ**®  ^^uluJd 

Kent,  Ch.  J.  The  cause  of  the  detention  of  the  prisoner  s/a«M,  eniisied 
being  fully  and  distinctly  detailed  in  the  affidavit,  an  important  ^^^n  of  th^ 
question,  arising  upon  the  motion  is,  whether  this  court  has  VnUed  states 
juiisdiction  in  the  case.  Sdts«.'J 

A  similar  application  was  made  to  this  court,  in  Jtdy  term,  tbc  aiiownucts 
1799,  in  the  case  of  Husted,  who  was  stated  to  be  an  enlisted  reVVrisiug"!?!!- 
soldier,  (1  Johns.  Cases ^  136,)  and  the  motion  was  denied  ;  dcr  or  by  color 
but  the  court  gave  no  opinion  on  the  question  of  jurisdiction,  of  ^Ae^^tSS 
The  only  case  I  have  met  with,  in  which  this  (Jtiestion  has  states,  and  a 
been  considered,  is  that  of  Emanuel  Roberts,  which  arose  in  ^s^r<JjVww 
Maryland,  in  1809.  (2  HalTs  Law  Journal,  192.)  The  of  the  Vnited 
habeas  corpus  was  awarded  in  that  case,  upon  affidavit  that  |SJ"^<  ^^c^t 
the  person  had  been  seized  and  forcibly  carried  on  board  of  a  of  tiie  United 
public  vessel,  belonging  to  the  United  States,  then  lying  in  elea'r'anH  un*! 
the  harbor  of  Baltimore,  and  where  he  was  detained.  By  cjucstionaUc  . 
the  return  of  the  writ,  it  appeared  that  Roberts  had  volunta-  |be  mlucr"  and 
rily  enlisted  in  the  naval  service  of  the  United  Stales ;  and  oouM  aflbrd 
the  court  declared  it  to  be  a  proceeding  under  the  authority  roquisUc  relief 
'  of  the  United  States,  and  that  they  "  had  no  right  to  interfere,"  whether  a 
although  it  was  alleged,  that  the  party  was  only  sixteen  years  jurfsdicUoii  **to 
of  age,  and  was  drunk  when  enlisted.  allow  a  habeas 

As  fer  as  that  case  goes,  it  is  an  authority  against  the  juris-  ^^^a^  t°  Sm- 
diction  of  the  state  courts  ;  and  yet  Nicholson,  Ch.  J.  in  de-  tatur,{a) 
livering  the  opinion  of  the  court,  seemed  to  consider,  that  (a)  The  enlist- 
there  might  be  cases  in  which  it  would  be  the  duty  of  the  state  mentofaminor 
courts  to  interfere,  *even  though  tho  imprisonment  was  under  *  r  #040  1 
color  of  the  authority  of  the  iMited  States.  lent  of  bis  pa- 

As  far  as  I  have  reflected  upon  the  question,  I  have  been  rent  or  gnardi- 
led  to  conclude  that  our  jurisdiction  do^s  not  depend  upon  |^'  of  u,e  u.  s! 
the  greater  or  less  de^ee  of  aggravation  in  the  case,  and  that  is  void:  and  be 
we  have  either  no  junsdiction  at  all,  or  a  completely  concur-  Jh^^-ed  ^'by 
rent  jurisdiction,  in  granting  relief  upon  habeas  corpus,  in  all  state  authority. 
cases  of  unlawful  imprisonment,  by  an  officer  of  the  United  ^'7^^^' 
JSSaies,  under  color  or  by  pretext  of  the  authority  of  the  United  471*.    See  tbe 

'^^^'  .  ^^.    Cammamoeeith 
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ALBANY,        The  present  cose  being  one  of  an  enlistment  under  color  of 
August,  I8K.   ij^g  authority  of  the  United  States,  and  by  an  officer  of  that 
Matter  or    government,  the  federal  courts  have  complete  and  perfect  ju- 
FERousoir.    risdiction  in  the  case  ;  and  there  is  no  need  of  the  jurisdiction 
▼.    Alexander  ^^  interference  of  the  state  courts ;  nor  does  it  appear  to  me 
Mttrray,^Binn.  to  be  fit,  that  the  State  courts  should  be  inquiring  into  the 
Ex  parte  &'iin'^  abusc  of  the  cxcrcisc  of  the  authority  of  the  general  govem- 
6  Cawen,  273.  mcut.     Numbcrlcss  cases  may  be  supposed  of  the  abuse  of 
i^^'^i^ar.  power,  by  the  civil  and  military  officers  of  the  government  of 
ton'*  biff.  sm.  the  United  States ;  but  the  courts  of  the  United  States  have 
.•'"lo  Vo^!  competent  authority  to  correct  all  such  abuses,  and  they  are 
Aep.sss.         bound  to  exercise  that  authority.     The  responsibility  is  with 
ihcm,  not  with  us ;  and  we  have  no  reason  to  doubt  of  their 
readiness,  as  well  as  ability,  to  correct  and  punish  every  abuse 
of  power,  under  that  governmeut.     The  judicial  power  of  the 
United  States  is  commensurate  with  every  case,  arising  under 
the  laws  of  the  union  ;  and  the  act  of  congress  (^Laws  of  U 
S,  vol.  1.  53.  55)  gives  to  the  federal  courts,  exclusively  of 
the  courts  of  the  general  states,  cognisance  of  all  crimes  and 
offisnces,  cognisable  under  the  authority  of  the  United  States. 
If  the  soldier,  in  the  present  case,  be  detained  against  his  will, 
knowing  him  to  be  an  infant,  or  if,  though  an  adult,  he  has 
been  compelled  to  enlist,  by  duress  or  violence,  it  is  a  public 
offence,  bul  an  offence  of  which  this  court  cannot  take  cogni- 
sance.    An  abuse  of  the  authority  of  the  United  States  is  an 
oflTonce  against  the  United  States,  and  exclusively  cognisable 
in  their  courts.     When  the  state  courts  hsy^'e  not  jurisdiction 
over  the  whole  subject  matter  of  the  imprisonment,  and^when 
the  federal  courts  have  such  jurisdiction,  by  indictment,  as 
well  as  by  habeas  corpus,  there  appears  to  me  to  be  a  mani- 
fest want  of  jurisdiction  in  the  case. 

The  want  of  jurisdiction  over  the  offence  of  unlawful  im- 
prisonment by  indictment,  seems  equally  to  exclude  the  col- 
lateral remedy  by  habeas  corpus,  except  where  a  jurisdiction, 
[^241  ]  *in  the  latter  case,  is  specially  conferred.  The  writ  of  habeas 
corpus,  as  applied  to  such  purposes,  is  a  prerogative  writ,  and 
the  issuing  of  it,  in  term  time,  rests  in  sound  legal  discretion. 
There  appears  to  be  an  incongruity  in  such  a  maimed  juris- 
diction, as  this  court  would  possess,  of  having  a  right  to  de- 
liver from  an  illegal  imprisonment,  and  yet  no  right  to  call  to 
an  account  the  authors  of  such  illegality  and  oppression.  The 
general  principle  is,  that  if  a  court  has  no  jurisdiction  of  the 
principal  question,  it  has  none  of  its  consequences  and  inci- 
dents. Thus  it  is  laid  down  that  a  common  law  court  has  no 
cognisance  of  any  question  incidental  to  that  of  pri^re,  because 
they  are  incompetent  to  embrace  the  whole  subject  matter. 
(Le  Caux  v.  Eden,  Doug,  594.)  It  would  be  easy  to  state 
and  multiply  difficulties  in  the  exercise  of  any  jurisdiction,  in 
cases  arising  under  the  exercise  of  the  authority  of  the  govern- 
ment of  the  United  States,  or  in  drawing  with  precision,  anv 
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line  between  the  cases  in  which  we  may,  and  in  which  we     albany, 
may  not,  interfere  by  habeoB  corpus.     Suppose  the  marshal   ^agust,  1812. 
of  the  district  was  to  detain  a  person  in  prison,  under  color  of  'wt^^^I^'J^r^ 
process,  when  it  could  be  shown  to  this  court  that  the  process     Ferguson. 
i¥as  void,  or  that  the  arrest  was  after  the  return-day,  would  a 
state  court  undertake  to  deliver  the  party  from  the  marshal's 
custody  ?     I  presume  not,  and  yet  I  see  no  reason  for  any 
distinction,  as  to  the  question  of  jurisdiction,  between  that 
case  and  the  present.     The  detention  in  each  case  is  by  an 
officer  of  the  United  StateSy  under  color  of  its  authority. 

The  civil  remedy  of  the  party  by  private  suit  in  a  state 
court,  is  a  distinct  question,  not  before  us;  and  in  cases  of 
private  suits,  the  state  courts  have,  in  most  cases,  by  the  act 
of  congress,  a  concurrent  jurisdiction.  My  conclusion  is,  that 
it  would  not  only  be  unfit  for  the  court  to  interpose  in  this 
case,  BO  long  as  the  courts  and  judges  of  the  United  States 
have  ample  and  perfect  jurisdiction  over  the  whole  subject 
matter,  but  that  it  would  also  be  exercising  power  without  any 
jurisdiction,  and,  therefore,  I  am  of  opinion,  that  the  writ 
ought  to  be  denied. 

Thompson,  J.  I  concur  in  refusing  the  allowance  of  the 
habeas  corpus ;  but  think  it  unnecessary  to  disclaim  having 
jurisdiction,  in  any  case,  where  the  imprisonment  or  restraint 
is  under  color  of  the  authority  of  the  Umted  States.  Ques- 
tions of  jurisdiction  between  the  United  States  courts  and  the 
state  courts  are  generally  nice  and  delicate  subjects.  I  should 
be  unwilling  *to  assume  jurisdiction,  where  we  have  it  not.  [•^42] 
And  I  do  not  feel  myself  at  liberty  to  renounce  it,  when  it  is 
given  to  this  court.  The  case  of  Emanuel  Roberts,  referred 
to  by  the  Chief  Justice,  seems  to  be  the  only  one  where  this 
question  has  received  a  judicial  decision  ;  and  although  in  that 
case,  the  habeas  corpus  was  denied,  yet  Kicholson,  Ch.  J. 
said  there  might  be  cases  in  which  it  would  be  the  duty  of  the 
state  courts  to  iuterfere.  The  immediate  object  of  a  habeas 
corpus  is  to  liberate  the  party  from  an  illegal  restraint.  The 
allowance  of  it  does  not  necessarily  draw  after  it  an  inquiry 
into  any  offence,  committed  either  by  the  party  imprisoned,  or 
by  him  who  assumes  the  right  of  restraint.  The  criminal  of- 
fence is  still  open  to  the  cogni3ance  of  the  proper  tribunal. 
The  state  courts  must  have  the  power,  in  many  cases,  to  de- 
termine upon  the  extent  and  operation  of  the  laws  of  congress. 
As  in  the  case  now  before  us,  if  a  dvil  suit  should  be  brought 
for  false  imprisonment,  the  legality  of  the  enlistment,  under 
the  act  of  congress,  would  probably  be  involved,  and  must  be 
determined  collaterally.  And  this  is  the  only  inquiry  upon 
the  habeas  corpus.  The  objections,  however,  stated  by  the 
Chief  Justice,  against  the  jurisdiction  of  this  court,  are  entitled 
to  great  consideration,  and  as  the  allowance  of  the  writ,  in 
term  time,  rests  in  sound  legal  discretion ;  and  as  the.  party 
may  have  relief  by  application  to  one  of  the  judges  of  the  Su- 
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ALBANY,     preme  Court  of  the  United  StaieSf  or  of  the  District  Court  So 
August,  1812.   ^1^  district,  whose  jurisdiction  in  the  case  is  unquestionable 
BuRNELL     I  think  the  application  ought  to  be  denied. 

X-  _  Spencer,  J.  Van  Ness,  J.  and  Yates,  J.  concurred  ;  ex 

pressljr  reserving  themselves  as  to  the  question  of  jurisdiction 
but  agreeing,  for  the  reasons  assigned  by  Thompson,  J.  dia^ 
the  application  ought  to  be  refused. 

Motion  denied 


Jacxsoh. 


[  •  243  ]  *BuRTrELL  against  Johnson. 

a  judrmcni  ijf  error,  on  eertiorariy  from  a  justice's  court.  John90t 
wlthoutpro-  brought  an  action  of  trover  against  Bumdly  before  the  justice 
cess,  ^y^\^  for  certain  articles  of  household  furniture.  It  was  proved,  ai 
fore 'a  justice^  ^^^  trial,  that  the  goods  claimed  by  the  plaintiff  had  been  sold 
Md  execuiion  on  two  cxecutlons,  issucd  by  a  justice's  court,  infavorof  J«aM 
medrateiy,  'by  KiUbume  against  Jesse  Tawnsendj  on  judgments  confessed 
consent,  and  by  him,  without  process,  before  the  justice,  on  the  28th  of 
consiaWe,  and  Mdrch,  1811,  and  the  executions  were,  by  consent  of  thepar- 
bcfore  any  levy  tics,  issucd  immediately.  On  the  3d  of  April,  and  before  any 
the  low\J\Ael  ^^^Y  '^^'^  made  by  the  constable,  Townsend  delivered  to  the 
receipt  for  the  constable  a  receipt  for  the  property  in  question,  signed  by 
rads/&c.  of  Johnson*  The  constable,  without  any  actual  levy,  advertised 
B.,  and  the  the  property  for  sale  on  the  execution,  and,  by  the  consent  of 
&^ardi^^^dd  ii^W6wv)6,  adjoumcd  the  sale,  and  again  advertised  the  prop- 
by  consent  of  erty,  and  again,  by  consent,  adjourned  and  advertised  the  sale 
the  *"TOS"ibie  f®'"  *'*®  2d  of  July.  One  part  of  the  property,  consisting  of 
without  seeingr  paintcrs'  colors,  tools,  &c.  was  sold  in  one  lot,  and  the  house- 
ihe"'crecui?on  '^^'^  fumiturc,  without  being  seen  by  the  constable,  was  sold 
bad  expired,  together  in  auothcr  lot,  and  the  whole  was  purchased  by  Kill- 
't^T^l'^^^d  f^^^'M  for  twenty.fi ve  dollars.  The  sale  was  made  with  the 
the  goods' were  cousent  of  Toumssnd.     The  executions,  which  had  expired, 

ieMiSn***of^*.  ***^  °®^  ^^^  renewed.  The  property  was  left  in  the  posses- 
and  c.  gave  a  siou  of  Townssnd,  and,  afterwards,  on  the  12th  o(July,Jokn-' 
a^couit'°  "*>!►?  ^^^  8*^®  Killbume  a  receipt  for  the  property,  engaging  to  re- 
ihem.  turn  it  to  him  when  called  for,  or  to  pay  him  for  it.    While  the 

roodrterethus  Property  was  thus  in  the  possession  of  Townsend,  it  was  taken 
in  posscssioD  of  by  BwmeUy  the  defendant  below,  another  constable,  on  the 

t^akeu^L  ano!  ^^^^  ^^  J^Sy  ^7  virtuc  of  an  cxccution  in  favor  of  one  Hurd 

ther  execution  against  Townssndy  issued  on  a  judgment  obtained  the  22d  of 

fhc'^iuu  ofV"^  ^^^'    The  jury  found  a  verdict  for  Johnson,  the  plaintiff  be- 

In  an  action  low,  for  eleven  dollars  and  seventy-five  cents,  on  which  the  jus- 

Sy  'cr ?t  waJ  ^'c«  gav«  judgment. 

held,  that  the  PsT  Curiam.  Here  are  too  many  circumstances  of  fraud 
Deiwccn"*?  B  "^^^^^^ing  Joknson^s  claim  to  the  goods,  to  permit  the  recov- 
and  C  was  cry  to  be  supported.     It  was  a  verdict  against  the  conclusions 

f  *  ?Mr*i  """^  ^^  '*^-  "^^^  judgments  from  Townsend  to  Killbums  were 
I    'T,  ?  1       confessed  without  *proce8s,  and  without  any  consideration  ap- 

ihat  V.  had   no  •  ji*^  .  ..  <  j»*i*i 

lu-operty  in  the  P^armg,  and,  by  consent,  execution  was  immediately  taken 
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out     Johnson  then  immediately  appears  in  the  transaction,    ALBANY, 

and  receipts  to  Townsend  for  the  goods,  but  they  appear  still  t'^^'J^^ 

to  be  in   TownsendCa  possession.     Why  Johnsim  gave  a  re* 

ceipt  for  the  goods  is  not  shown.  After  several  advertisements 

and  adjournments,  the  goods  are  sold  by  consent  of  Townr 

send,  and  while  in  his  possession,  and  without  ever  being  seen  by  goods,    which 

the  constable,  they  are  bouirht  by  KiUbume.  and  Johnson  ^^'^  *'»''|f  ^ 

'    J.  r      ^i_  J  1   A.  ^i_  •  •  /.    Ihe  second  ex- 

again  gave  a  receipt  for  them,  and  left  them  m  possession  of  ecaiion.  (a) 


Townsend,  until  they  were  seized  and  sold  by  BumeU  to  sat-        ^a\  vide 
does  not  appear  to  be  any  color  or  pretence  of  property,  or  /t  4i8!  d^^'. 


isfy  the  judgment  of  another  creditor.  From  these  facts,  there  ^<^< 


possession,  in  Johnson,  and  consequently,  he  had  no  right  of  2^^'^*^ 

Judgment  reversed.      ««;^«"^*y^ 


T.  CasweUf  15 
Jofuu,  R.  iSO. 


LooMis  against  Pulver. 

IN  error,  on  certiorari^  from  a  justice's  court.  Pulver  sued  4b\^^ 
Loomis  before  the  justice,  for  money  had  and  received,  &c.  missonr  noi« 
Pulver  offered  to  prove  that,  in  1808,  he  gave  Loomis  two  ^^^^  "^^ 
promissory  notes  payable  on  demand,  which  he  transferred  to  b.  nherwards, 
&  L.f  who,  about  a  week  before  the  trial,  in  1810,  sued  the  ^c^^^^i^i^^^ 
plaintiff,  and  recovered  the  amount  of  the  notes ;  and  that  sued  A.  on  thJ 
previous  to  the  transfer  to  *S.  Z*.,  Pulver  had  paid  the  amount  ^JJ^^J^J®^ 
of  the  notes  to  Loomis.  This  evidence  was  objected  to,  but  iovercd*^ibeT 
the  justice  overruled  the  objection.  The  plaintiff  then  proved  ^^^^^^  th<m^ 
that  the  defendant  declared  that  he  had  settled  all  accounts  oasiy*  setUed 
with  the  plaintiff,  and  that  he  owed  him  four  cents.  It  did  ^**i  p^^  ^^ 
not  appear,  however,  that  any  thing  was  said  about  the  notes,  that  a*  took 
at  the  time  of  the  settlement.  lolilr^^uU^'^S- 

On  this  evidence,  the  jury  found  a  verdict  for  the  plaintiff,  tw^^^*/and 
for  fifteen  dollars,  on  which  the  justice  gave  judgment.  MrhT'to*^  "*' 

Per  Curiam.  Several  objections  were  stated  to  this  recov-  setup  the  payt 
ery,  but  the  principal  one  is,  that  the  plaintiff  ought  to  have  nienitoAaso 

1  *i.-  *  J    r  •      A    *u  *  A      *u      defence  to  the 

set  Up  this  payment  as  a  defence  against  the  notes.  As  the  suit  brought  i^ 
notes  were  payable  *on  demand,  and  not  negotiated  until  two  [  *  245  ] 
years  after  the  date  of  them,  the  person  to  whom  they  were  c.and  not  ha- 
transferred  took  them  subject  to  all  equity,  and  to  the  previous  he^^colw*  noi 
payment,  or  accounts,  against  the  defendant.  There  is  no  make  the  reco- 
doubt  that  this  formed  a  good  defence  against  the  notes ;  and  If^^  f^^JlJI^ 
if  the  plaintiff  neglected  to  make  this  defence,  he  is  precluded  for  money  had 
from  making  that  recovery  a  ground  of  action  against  the  de-  Jl^asri>T*' 
fondant.  This  was  the  acknowledged  doctrine,  in  the  case  of 
Le  Guen  v.  Govmemsur  fy  KembU.  (I  Johns.  Cos,  436.) 
On  this  ground,  the  judgment  was  erroneous,  and  must  be  (a)Videff%Ar 
reversed.  v.  ^rf,  m 

Judgment  reversed.      '^ 
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ALBANY, 

t^^^^t^^^   In  the  matter  op  Martha  Watkins,  widow,  &c 

Hattkb  of 

Watkims.  application  was  made  by  Samud  Watkins,  the  son 
The  admea-  and  heir  of  Samwl  Watkin8y  deceased,  pursuant  to  the  tenth 
mrtrso/dower  sectioH  of  the  act  of  the  7th  AprU,  1806,  (aess.  29.  c.  168,) 
(«)®^-  ^-  (a)  for  relief  against  the  assignment  of  aower  of  Martha 
lo^n,  '  ****  JVaikinSy  the  widow  of  S.  WatkinSy  deceased, 
appointed  nn-  The  affidavit  of  the  surrogate  stated,  that  the  widow  applied 
f *'..  ^  !1S*  to  him  for  the  assieiiment  of  her  dower,  on  which  he  directed 
168,)  are  not  to  a  Citation  to  show  cause  on  a  day  certain,  which  was  duly 

but  aje*^"1?ke  s®*^®^  ^^  *^-  ^'  ^hc  heir,  who  on  the  day  appeared  with  his 
commissioners,  attorney ;  and  the  hearing  was  postponed,  by  consent,  to  an- 
IhifJrS^^vafue  ^^hcr  day  certain  ;  at  which  day  no  cause  was  shown  ;  and  he 
of  the  estates,  thereupon  appointed  three  freeholders  to  be  admeasurers  of 

S"ifficSh''*w  dower. 

contention,  be-  The  report  of  the  admeasurers  stated,  that  they  had  set  off 
tween  ^«^|^^j  to  the  widow,  the  land  by  metes  and  bounds,  out  of  one  hun- 
tenant,a8tothe  drcd  forty  acres,  and  the  common  use  of  the  entry  and  stairs 
^°'*  rtsJnmenr  ^^  ^^®  dwelling-housc,  above  and  below  stairs,  and  the  right 
of  dower;  ond  of  partitioning  off  part  of  the  cellar,  for  her  separate  use,  the 
It  seenuf  that  privilege  of  using  the  well,  room  for  a  cow-yard,  and  the  sepa- 
time  of  admea-  rate  usc  of  the  horsc-shed. 

•nremcni  is  not  The  affidavit  of  S.  W,y  the  heir,  stated  that  he  was  not 
w]?era  the  ad-  present  at  the  admeasurement,  and  had  no  notice  of  the  ad- 
measurers  met  mcasurers'  proceeding  to  make  it ;  that  more  than  one-third 
\  *  246  ]  of  the  estate,  in  value,  *had  been  set  off,  and  the  best  part  of 
at  the  house  of  the  dwelliug-house,  with  three  rooms  and  fireplaces,  leaving 
Rested  *himTo  Only  ouc  room  and  fireplace  to  the  heir ;  that  sixteen  acres  of 
show  the  pre-  land  adjoining  to  the  road,  were  set  off  to  the  widow,  and  no 
rcnTsed  tohave  ^^Y  1^^  ^^^  ^^^  remaining  land  to  the  road;  that  by  the  will 
any  thing  to  do  of  thc  dcccascd,  there  was  ffiven  to  the  widow  the  front  room 
ness,  uTat  was  ^^  ^^^  dwelling-house,  front  chamber,  kitchen  and  cellar,  and 
heid'a  sufficient  stable  room  for  a  horse,  and  that  the  widow  was  aged  sixty 

notice,    in    the  ^^^ 
first     mstance,  /*5iir=»- 

and  a  waiver  The  affidavit  of  the  commissioners  stated,  that  they  met  at 
DoU?i*.<a?''^"  the  house  of  S.  fV.y  the  heir,  in  the  summer  of  1811,  and  re- 

quested  him  to  attend  and  show  the  premises,  and  he  said  that 
(a)  Bat  notice  he  should  bavc  nothing  to  do  with  it,  and  wholly  declined 
£j^veifof"the  having  any  concern  in  the  proceedings ;  that  in  setting  off  the 
appiicaiioo  to  sixteen  acres  south  of  the  road,  the  commissioners  left  a 
for  the  ap^u  passage,  or  way,  two  or  three  rods  wide,  in  order  to  give  to  »S. 
meni  of  ad-  fF.,  the  heir,  a  free  passage  from  his  land  to  the  road. 
itfnL.*  *•  ^'  Per  Curiam,  The  proceedings  before  the  surrogate,  under  ^ 
measurers.  the  act  of  the  29th  scssion,  c.  168,  (a)  are  founded  on  the  as- 
^^Xbl^h  ^^  sumption  that  the  widow  is  entitled  to  her  dower  out  of  the 
^'.iZol/i^v.  estate  in  question,  and  that  it  is  only  to  be  designated  and  set 
R»'j8i''v?"  ^^'  There  is  no  provision  for  trying,  before  the  surrogate,  the 
^MU»v[cLt  ^itle  to  dower ;  and  the  admeasurement  to  be  made,  in  pursu- 
»er,  1  Co.  460.  ance  of  his  order,  cannot  affect  or  prejudice  the  right  to  dow- 
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er,  or  the  legal  or  equitable  bar  to  it    Those  rights,  if  litiga-     albant. 
ted,  remain  open  for  investigation  in  the  ordinary  course  of   ^^*f^'  **^*' 
justice.     In  reviewing  the  proceedings  had  under  the  surro-  ^^MhrrmRTw 
gate's  order,  we  are,  then,  only  to  consider  whether  they  have    Watkim. 
been  feir  and  equitable.     The  admeasurers  are  not  to  do  exe- 
cution, as  the  sheriff  does,  on  a  writ  of  habere  facias  aeiHnam. 
They  are  in  the  nature  of  commissioners,  to  set  off  the  one- 
third  in  value  of  the  estate,  so  as  to  prevent  all  difficulty  and 
contention  between  the  widow  and  the  heir  or  tenant,  as  to 
the  just  extent  or  ascertainment  of  her  dower.    But  if  the 
right  to  dower  be  denied,  the  party  may  protect  his  possession, 
notwithstanding  the  admeasurement,  and  drive  her  to  her  ac- 
tion at  law.     We  have,  therefore,  nothing  to  do  in  this  case 
with  the  question,  whether  the  widow's  acceptance  of  the  pro- 
vision under  the  will,  formed  a  legal  or  equitable  bar  of  her 
dower,  though  the  court  do  not  mean  to  intimate  that  they 
see  any  thing  in  the  will  to  furnish  ground  for  such  an  objec- 
tion. 

•There  are  but  two  objections  to  the  proceedings ;  1.  The      [•847  J 
want  of  notice ;  2.  The  inequality  and  injustice  of  the  ad- 
measurement. 

1.  The  allegation  of  the  want  of  notice  is  completely  and 
fully  denied.  The  complainant  was,  in  the  first  instance,  cited 
before  the  surrogate,  to  show  cause,  and  he  appeared ;  and  on 
the  day  to  which  the  hearing  was  afterwards  adjourned,  by 
consent,  he  did  not  appear,  and  the  admeasurers  were  appoint- 
ed. He  had  likewise  notice  to  attend  the  survey,  and  setting 
off  the  dower ;  for  the  commissioners  met  at  his  house  for  the 
purpose,  and  he  expressly  refused  to  show  them  the  prem- 
ises, or  to  have  any  thing  to  do  in  the  business.  If  notice  of 
the  admeasurement  was  requisite,  here  was  sufficient  notice, 
m  the  first  instance,  and  a  waiver  of  the  necessity  of  any  fur- 
ther notice.  But  the  court  do  not  mean  to  say,  that  notice  by 
the  admeasurers,  of  the  time  of  admeasurement,  was  requisite. 
It  is  not  required  on  the  execution  of  an  ekgii,  {Tidd's  Prac. 
K,  B.  950,)  and  that  is  a  proceeding  more  solemn,  and  very 
analogous  to  this. 

2.  On  the  merits  of  the  admeasurement,  there  is  not  suffi- 
cient cause  shown  for  the  court  to  interfere.  The  objection 
to  the  want  of  a  way  across  the  sixteen  acres  to  the  road,  is 
not  true  in  fact ;  for  it  appears,  by  the  affidavit  of  one  of  the 
commissioners,  that  a  sufficient  passage  was  laid  out,  for  the 
express  purpose  of  enabling  the  complainant  to  communicate 
with  the  road.  And  as.  to  the  main  charge,  that  more  than 
one-third  in  value  of  the  land  is  laid  out,  it  rests  in  the  mere 
assertion  of  the  complainant,  without  facts  from  which  the 
court  can  deduce  the  conclusion.  A  reasonable  confidence 
must  be  reposed  in  the  admeasurement,  and  in  the  discretion 
and  intelligence  of  the  commissioners ;  nor  can  the  court  say, 
that  the  dower  assigned  in  the  buildings  is  unequal,  for  the 
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ALBANY,    widow  had  an  interest  in  them  under  the  will,  and  independ-" 
AugoM,  1813.  g||(  q{  iiiQ  fjgiii  Qf  dower..    As  fiir  as  the  court  can  judge  from 

^""ol^^^^^^  the  return,  uie  admeafluiement  is  just  and  convenient 

▼•  .    Motion  denied. 

[*248]  *DwrvE  against  Orcott. 

jj^wredabwj*  H.  BLEECKER,  foT  the  plaintiff  in  error,  mored  that  the 
u,  to  |o  nyw-  rule  obtained  at  the  Ikst  tenn,  to  change  the  venuey  in  this 
wSi  ^d^&  cause,  from  the  county  of  Dttiehtsd  to  the  county  of  fVaBhtng' 

ISunM^  '^'  •>e  vacated. 

eeped  Into  Can.  The  Ection  wus  tftMr  fof  a  horse,  chair  and  harness.  The 
of  'iTM^'^wu  affidavit  of  the  plainliflr  stated,  that  in  Jtrfy,  1811,  be  let  the 
IwlS^  an^  the  horsc,  &c,  in  Rhimbeoh,  in  Duidiess  county,  to  a  person  of 
VSdu^^itVu  ^^  name  of  PMUipSy  to  go  to  Albany ,  who  was  to  return  in 
held  that  the  three  or  four  days,  but  not  returning,  the  plaintiff  went  in  pur- 
ec^uee  of  action  suit  of  him,  and  found  that  he  had  gone  to  Canada,  and  in 
/bSi^Tb?' place  pi3Lssing  through  Ckimbridge,  in  WoBhington  county,  had  sold 
ou^^t^^aid^  ^^^  horse,  &c.  in  that  place.  The  plaintiff  found  them  in 
and  if  the  de^  possession  of  the  defendant^  and  claimed  them  as  his  property, 
whfra  the'^uM  but  the  defendant  refrised  to  deliver  them,  alleging  he  had  pur- 
end!STeiy*aIId  chased  them  at  a  fair  price,  unless  the  plaintiff  would  pay  him 
g»t  he  f "  "**  ^^^  price. 

reiidinf  there",  The  plaintiff  also  stated,  that  he  had  six  witnesses,  whom  he 
Sr5?*ule'*wi2  named,  material  for  his  defence,  residing  in  Rhinebeck,  in 
MMot  ^  d^  Dutchess  county,  and  another  material  witness  at  Hudson,  in 
▼eatad  of  thia  Columbia  county. 

JaiatSr  ^upn-  The  rule  for  changing  the  venue  had  been  obtained  at  the 
dMee^^£f  ?n  ^^^  term,  in  consequence  of  some  error  in  the  affidavit  of  the 
vhaie  hT'hlS  p'^intiff's  attoTOcy,  intended  to  be  used  in  opposition,  and 
laid  the  e«»iM,  ncfffecting  to  instruct  the  counsel,  as  to  the  motion. 
Sjaffldarttithat  JD.  RusseU,  coutra,  read  an  affidavit  of  the  defendant,  stat- 
•HtneMM^dl  ^^g  ^^^^  ^he  cause  of  action,  if  any,  arose  in  the  county  of 
faf  Laihatcoan-  ffoshington,  and  not  in  the  county  of  Dutchess,  and  that  he 

had  as  many  as  ten  witnesses,  ^whom  he  named,  residing  in 

Cambridge,  in  the  county  of  Washington,  whose  testimony 

was  material  on  the  trial  of  the  cause. 
Per  Curiam.  In  Ross  v.  Lown,  (8  Johns.  Rep.  354,)  the 
j^)  Ace.  8$ri.  court  said,  that  the  rule  laid  down  in  Manning  v.  Downing, 
ci»m,iS^l»-  (2  Johns.  Rep.  453,)  had  not  been  extended  to  a  case  for  tres- 
%J^il'  mi  P^^  ^  fronts  asporiatis ;  and  in  that  case,  we  adopted  the 
ci^io^ii'.  P"'^^*?®  ^f  *^^  King's  Bench,  in  England,  and  required  the 
MJn$M  ▼.  boi-  plaintiff  to  stipulate  to  give  material  evidence  arising  in  Onon- 
ST*'  mSi^r.  daga,  to  entitle  him  to  retain  the  venue  there,  it  appearing  that 
f  •  249  ]  the  plaintiff  had  two  witnesses  *re8iding  in  Onondaga,  and 
iu4^i^V*2  the  defendant  four  in  Saratoga,  in  which  latter  county  the 
▼•  igr.  •  gf>»-  cause  of  action  arose. 

Sj  to  'jiM»  T.  There  are  transitory  actions,  in  which  the  venue  is  alto- 
•STiM.  ■^**~'  gather  optional  with  thle  plaintiff.    In  this  class  we  haVe  placed 
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generally,  all  actions  arising  on  contract.  It  includes,  also,  albany, 
actions  (1  TidtTs  Pr.  174,)  arising  beyond  sea,  or  out  of  the  August^^gA 
state,  for  libels  dispersed  in  several  counties,  for  escapes,  or 
false  returns,  against  a  carrier,  on  a  specialty,  note,  or  bill  of 
exchange,  and  wherever  the  cause  of  action  is  not  wholly,  or 
necessarily,  coniined.to  a  single  county.  In  these  cases,  the 
venue  will  not  be  changed,  but  upon  special  grounds,  as  where 
the  witnesses  of  both  parties  reside  in  the  county  to  which  the 
defendant  wishes  to  bring  the  venue.  If  the  plaintiflf 's  wit- 
nesses reside  in  the  county  in  which  he  has  laid  the  venue^ 
unless  there  is  a  great  and  striking  preponderance  against 
him,  the  venue  will  not  be  changed,  (a)  (a)  Acc.JJoi* 

In  trover y  the  plsdntiff  has  not  an  option  as  to  the  venue,  ^^^^^xad 
The  place  where  the  cause  of  action  arose  is  y  prima  facie,  the  see    Gopdr'^ 
place  where  the  venue  ought  to  be ;   and  if  the  defendant  cowen^^. 
shows,  by  affidavit,  where  the  cause  of  action  arose,  exclu- 
sively, and  that  he  has  witnesses  material  to  his  defence  resid- 
ing in  that  county,  he  has  a  right  to  have  the  venue  there. 
The  plaintiff  cannot  devest  him  of  this  right,  but  by  stipulating 
to  give  evidence  arising  in  the  county  where  he  has  laid  the 
venue,  and,  in  addition  to  that,  stating,  by  affidavit,  that  he 
has  witnesses  material  to  his  cause  residing  in  that  'county. 
In  the  present  case,  the  plaintiff  having  witnesses  in  the  coun- 
ty of  Dutchess,  let  him  stipulate  to  give  evidence  arising  in 
that  county,  and  let  the  venue  be  carried  back  there. 

Rule  accordingly. 


Qcodrkh 
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^Bancker  against  Ash.  [*250] 

Lawrence  against  The  Sahie. 

HENRY,  for  the  defendant,  moved  to  set  aside  the  inquests  Api««uib«r, 
taken  at  the  last  sittings,  in  these  causes.  They  were  actions  *■  ••**'  •^  ^ 
of  assumpsit ;  and  the  general  issue  was  pleaded,  in  March,  the^imoiv«nt 
1811.  In  July,  1811,  the  defendant  was  discharged}  by  the  •^^^  ^J|?22 
recorder  of  iVeio-  York,  under  the  insolvent  act.  In  August  ^uimumet^*^'^ 
the  defendant  pleaded  the  discharge  in  bar,  by  pleas  puis  '^^^JSiJ^ 
darrein  continuance,  which  were  duly  filed,  and  served  at  the  ^t,  unless  ten- 
time  ;  but  there  was  no  affidavit  of  the  truth  of  the  pleas.  ^^  ^  ^ 
The  attorney  for  the  plaintiff  took  no  notice  of  the  pleas,  but  ungs)  nor  then, 
treated  them  as  nullities  :  and,  at  the  sittini^s,  took  the  inquest  >^      probable 

■       jriA  cause     of     its 

by  deiauJt.  truth  be  shown 

Van  Vechten,  contra.  '^ho****  ■^'^^' 

Per  Curiam,  These  were  not  pleas  in  abatement,  but  in  ^ive  it^Mothoat 
bar,  and  an  affidavit  verifying  them  was  not  required  by  the  ??^**' ?.'  "**'.»  •" 
statute.  If  necessary  to  give  them  validity,  it  must  be  in  con-  a'  pw '^^* 
sequence ,  of  the  course  and  practice  of  the  court,  as  derived  ^rrein  contiiir 
from  the  English  authorities.  But  the  cases,  and  the  reason' ^^^™^*^'b|! 
on  which  they  are  founded,  do  not  apply  to  such  pleas,  unle^is  PH*****^'*''^*^^ 
they  are  pleaded  at  the  circuit,  and  then  it  seems  to  be  in  the  by"'^  affidavit 
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ALBANY,  discretion  of  the  judge.     Tims,  in  Abbot  v.  Rugesley,  Trtn. 

Augiisi,  1812.  26  Car.  II.  {Freem.  2^2,)  it  was  held,  "  that  he  that  offers  a 

^"BKADifAr^  P'^*  P^^  darrein  continuancey  at  the  niaiprius,  ought  to 

V.  prove  it  there  ;  for,  unless  he  make  it  appear  to  the  judge  that 

oBTHT.  j^  jg  ^  ^j^^g  pj^j^^  j^  jg  j^  jjjg  discretion  whether  he  will  allow  it 

Jackson  t.        or  not,  but  may  proceed  to  try  the  cause."     In  the  case  of 
P«rr,4C«D«i,  jiffl^^i^  y^  WyvUl,  (1  ^ifr.  492,)  the  plea  was  not  pleaded,  at 
When  fuch  a  the  circuit,  and  the  plaintiff,  instead  of  treating  it  as  a  nullity, 
u!*banVw?Uimu  Hioved  to  sct  it  asidc  on  grounds,  one  of  which  was,  that  it 
an  affidavit,  it  was  false  on  the  face  of  it ;  and  for  that  reason,  the  court  set 
wi"m  a'^mifiiij"  ^^  aside,  and  said,  that  "  it  was  constant  experience,  at  the 
buithepiainti'fT  assises,  to  put  the  party  to  verify  such  a  plea  before  it  is  al- 
p!y*to  h|  wr'apl  '^wed,  and  if  the  party  does  not  give  some  evidence  of  the 
ply  to  the  court  truth  of  it,  the  judgc  will  reject  it,  and  go  on  with  the  cause." 
w;i*lV  **'      '"  Paris  y.  Salkdd,  (2  mis.  131,)  the  plea  was  verified 
by  affidavit ;  and  the  question  there  was.  whether  it  was   not 
f  *  251  ]       still  in  *the  discretion  of  the  court  to  receive  or  reject  it,  and 
they  determined  it  could  not  be  rejected,  if  so  verified.     Such 
a  plea,  in  Hawkins  v.  Moor,  {Cro,  Car.  261,)  was  pleaded  at 
the  assises,  without  aflidavit,  and  was  a  mere  dilatory  plea, 
I  and  it  was  afterwards  held,  in  bank,  that  the  plea  was  receiva- 

ble, "  at  the  discretion  of  the  justices,  if  they  perceive  any  ve- 
rity therein." 

The  rule,  therefore,  requiring  a  plea  puis  darrein  continue 
ance  to  be  verified  by  affidavit,  grew  out  of  the  practice  of 
tendering  such  a  plea  at  the  assises,  or  circuit,  and  was  inten- 
ded to  prevent  the  abuse  of  interposing  such  a  plea,  for  delay, 
as  the  circuit  judge  had  no  authority  to  try  it.     If  probable 
cause  of  its  truth  be  shown  to  the  circuit  judge,  he  may  re- 
ceive  it  without  oath.     It  rests  in  his  sound  discretion.     But 
#mv^iVr,i!l[I  ^vhen  such  a  plea  is  pleaded  in  bar,  not  at  the  circuit,  but  in 
^,255.  £r!  c.  bank,  the  plaintiff  is  not  warranted,  by  any  of  the  authorities, 
161.  ThepSm-  ^^  ^^^^t  it  as  a  nullity.     He  ought  at  least  to  apply  to  the 
liff  cannot  de-  court  to  have  Set  it  aside,  as  their  discretion  to  receive  it  or 
J5ea.^WJWbu*  "^^»  without  oath,  must  at  least  be  as  perfect  as  that  of  the 
iip.   11/  nm.  judge  at  nisi  prius;  and  besides,  the  reason  of  the  practice  of 
clfa^i^'v^  requiring  the  affidavit  of  its  truth  does  not  apply  at  all,  or 
Ml,  228.  with  very  diminished  force,  to  such  a  case.     Motions  granted. 


Bradway,  qui  tam^  &c*  against  Le  Worthy. 


It  is  in  the 


dSsrretionorthe  GOLD,  in  behalf  of  the  plaintiff,  moved  for  leave  to  enter  a 
court, under  the  discontinuance  in  this  cause.  He  read  an  affidavit  of  the 
IL  c»r.'9.  »*"')  plaintiff,  stating,  that  he  had  no  interest  whatever  in  the  cause; 
to  allow  an  in-  that  at  the  request  of  J.  Gilbert,  and  E.  Griffin,  he  lent  his 

former  or  plain-  *       i    •         ai  ..        x*  i  •    i  •*'     .'  -         , 

tiff  in  vLpofntiar  name  to  brmg  the  present  action,  which  was  agamst  the  dc- 
•ctiononape-  fendant,  under  the  third  section  of  the   act  for  preventing 
cMiowlupdn  ttsury,  for  taking  usurv  of  one  O.  Dodge,  and  they  engaged 
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to  indemnify  the  plaintiff  from  all  costs.     The  plaintiff  had  ALBANY, 

also  executed  a  release  of  the  suit.     The  defendant's  affidavit,  August,  181«. 

also,  stated  that  the  cause  had  been  settled  and  discharged.  starr 

Kirkland,  contra,  read  the^  affidavits,  of  E.  Griffin,  attorney  v. 


DKN. 


Ibr  *the  plaintiff,  and  /.  Gilbert^  expressly  contradicting  the 
iacts  stated  in  the  plaintiff's  affidavit,  and  that  the  plaintiff  ,ueh  terms  as 
had  absconded,  without  paying  the  costs,  having,  as  they  had  ^^y.  \h>nk  ^M 
reason  to  believe,  obtained  a  considerable  sum  of  money  for  ^i  raie,^iu^tbe 
discharging  the  suit ;  that  a  verdict  had  been  obtained  against  exercise  of  this 
the  defendant  in  the  suit,  but  the  judgment  was  arrested  for  a  qui^as^oncoT 
defect  in  the  declaration.  Ae   terms  of 

Per  Curiam.  By  the  statute  to  redress  disorders  by  com-  *^*.°l'°|  j^'g 
mon  if^ormersy  fyc  {sess.  11.  c.  9.  s.  8,)  (o)  it  is  declared,  48i,s.  6. 
that  no  informer,  or  plaintiff,  in  any  action  popular,  shall  (o  compound. 
compound,  or  agree  with  the  offender,  without  the  order  or  SepSiauJ^giT'- 
consent  of  the  court,  in  which  the  suit  shall  be  depending,  en  to  the  people 
This  is  a  transcript  of  the  English  statute  of  18  Eliz,  c.  5.  s.  {^^un'der's^' 
3,  the  construction  of  which,  in  the  English  courts,  has  been,  ciai  circum- 
that  it  is  in  the  discretion  of  the  court,  to  give  leave  to  com-  SJ|Je*u>'di]3!-o^ 
pound  upon  such  terms  as  they  shall  think  proper,  under  the  imue  on  pay- 
circumstances  of  the  case.  (1  Wils,  79.  5  Term  Rep.  258.)  ^^l  ^^^  ^ 
And  it  seems  to  be  a  genera!  rule  of  the  court  of'K.  B.  when  begranied.(a) 
they  give  leave  to  compound  a  penal  action,  to  require  the  (a)  Acc.  Cat- 
king's  half  of  the  composition  to  be  paid.  {Burr.  1929.)  fJi;i;:^{il 
This  is  a  very  salutary  rule,  and  well  calculated  to  prevent  Mituon  t. 
speculations  on  penal  statutes ;  and  we  shall  be  disposed,  j^r^^^I^ 
hereafter,  to  adopt  the  principle  of  this  rule,  unless  some  spe-  But  payment  to 
cial  circumstances  shall  appear  to  prevent  its  appUcation.  In  Jjjjj  ,j£]5J")J^ 
the  present  case,  however,  leave  is  given  to  discontinue,  on  the  defendant^ 
payment  of  costs  only,  without  exacting  the  moiety  of  the  Jj^^^|^  wiihooi 
penalty  to  which,  by  the  statute,  the  overseers  of  the  poor  of  payment  is  no 
the  town  where  the  offence  was  committed,  would  be  entitled,  jijiinjju^*^^ 

Rule  granted.      r^for  an  m 

cape.    Id, 


*Starr  and  Rice  against  Vanderheyden.  [•  253  ] 

Starr  against  The  Same. 

MOTIONS  were  made  in  behalf  of  the  defendant,  for  relief  ^^  J*»«  l^^ 
against  the  judgments  entered  up  by  confession,  on  bonds  and  p'i^lTcipi^  "^of 
warrants  of  attorney  in  the  above  causes,  and  several  others  fj^"'^^^^,})^  ^ 
against  the  same  defendant.  The  affidavits  were  numerous,  way's  look  luio 
and  the  grounds  of  relief  suggested,  various  and  special.  It  }Jj,f^^na«w^^ 
is  necessary  only  to  state,  in  regard  to  one  point  decided,  and  and  "  their 
in  order  to  show  how  far  the  court  interferes  to  prevent  any  *^^'®"lf».   ,  ^^ 

I  ^      /*  ^v^'.ii_i  ^  iruard  Ihc  latter 

oppression  on  the  part  of  attorneys,  that  in  the  above  two  from  any  undue 

causes,  the  plaintiffs  were  attorneys,  and  the  defendant  their  ^^^^^uj^ "^y^m 

client,  and  part  of  the  demands  for  which  the  judgments  were  a^^"siiuftion°in 

entered  was  for  their  costs.  J[Sun7iI!i?^ 

MitcheUj  for  the  defendant.  And  where'a 

Russell  and  Starr,  contra.  imfrSd^'b  "^^ 

Per  Curiam,    The  court,  from  general  principles  of  policy  ^^t^rneu  ia  ^ 
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AUBANT,    and  equity,  will  always  look  into  the  deaKngs  between  attor 
August,  i8i«.  ^gy  jmj  client,  and  guard  the  latter  from  any  undue  conse 
^'^^^^^^^T^^  quences  resulting  from  a  sftuntion  in  wbicli  he  may  be  suppo 
V.  sed  to  stand  unequal.     The  court  acknowledge  the  justness 

DuRAVD.  ^^^  application  of  the  doctrine  laid  down  by  Lord  Loughbar- 
tend  and  war-  ough,  in  Newmon  V.  Payne.  (2  Vesey,  jun.  199.)  The 
S^,^^agB[dri  judgment  obtained  by  an  attorney  from  his  client  by  confes- 
his  client,  and  siou,  uiust  Only  Stand  as  a  security,  for  what  is  actually  due. 
S^whicfcT  *the  ^^  order  to  enforce  this  principle,  without  intending  any  cen- 
jud^cut  was  sure  upon  the  attorneys  in  this  case,  the  court  direct  the  fol- 

fnoJsft  lowing  rule : 

eottrt  directed  ^'  That  it  be  referred  to  the  clerk  of  this  court,  to  inquire 
mire  *into**  the  ^^^^  the  Consideration  of  the  bond  on  which  judgment  has  been 
consideration  entered  ou  Warrant  of  attorney ;  and  that  the  plaintiff,  on  such 
to^«iuire'*he  u^q^^ry?  shall  adducc  proof  of  the  consideration  of  the  notes 
attorney  to  ad-  attached  to  the  bonds,  and  for  what  causes,  and  under  what 
Ae^^considcra-  circumstanccs,  the  notes  were  given  and  executed  by  the  de- 
tion^  or  answer  feudant,  or  auswcr  himself  to  such  interrogatories  as  shall  be 
?«.'°If«'°Sk'  exhibited.     It  is  further  ordered,  that  it  be  referred  to  the 

ncs    on    oath;  i«./r»»i'ii^  •!  •! 

and  the  costs  Clerk,  to  tax  the  plaintitis  bill  of  costs  in  the  said  causes,  to 
[  *  254  ]  secure  the  payment  *of  which  the  bond  and  warrant  of  attor- 
jjjj^^j^®^  »"  *^«  ney  on  which  the  said  judgment  was  entered,  were  given; 
cii^and  to  make  and  that  the  clerk  give  notice  to  the  parties  of  the  time  and 
report  thereon  place  of  his  proceedings  under  these  orders,  and  that  he  report 
in  th^^'^mean  thereou  to  this  court,  and  that  in  the  mean  time  all  furUier 
lime,  all  pro-  proceedings  therein  be  stayed." 

cceaiugs  on  loo  *  ^  * 

Judgment  to  be  


Wait  against  Durand. 

Ill  an  action  THIS  was  an  actiou  of  assault  and  battery,  and  for  iaise 
twe^for  an^act  I'nprifionment,  brought  against  the  defendant,  as  a  justice  of 
done  in  bis  offi-  the  pcacc,  for  an  act  done  by  him,  in  that  capacity.  The  de- 
ihe*  deSani  ^^^^^"^^  pleaded,  1.  Not  guilty;  2.  A  special  justification. 
pleaded  the  ge-  On  the  issuc  ou  the  first  plea,  the  plaintiff  was  nonsuited,  for 
r'\isUficaiiolf  ^^^  bringing  the  cause  to  trial,  according  to  the  practice  of  the 
and  there  was  court ;  to  the  sccond  plea,  there  was  a  replication,  demurrer 
?hrsecoud^"ea*  ^^^  joindcr,  ou  which  judgment  was  given  for  the  defendant, 
and^^a^  demur-  In  Augusty  1811,  doubk  coste  werc  taxed,  both  on  the  judg- 
'^ud  ^"ent**' wa!s  ^^^^  of  fionpros  and  on  the  demurrer.  Part  of  the  costs  were 
givlT^for  ^  paid  by  the  plaintiff  in  December,  1811.     In  February  last, 

n^lS***'  ^^  execution  was  issued  for  the  residue,  on  which  proceedings 
rai  i8suc,a judg-  Were  Stayed  by  a  judge  s  order, 
Tm  was  '*ob-  ^  motion  was  made  to  set  aside  the  execution. 
ui'incd^for  not  Per  CuHam.  The  case  of  a  judgment  for  the  defendant, 
proceeding  ^to  qjj  dcmurrcr,  is  not  within  the  act  giving  double  costs.  (Stone 
hefd'  that  The  V.  WoodSy  5  Johns.  Rsp.  182.)  The  plaintiff,  therefore,  was 
Mtttied "to  rfwt^  entitled  to  single  costs  only  on  the  judgment  on  demurrer; 

bU  cosU  on  the  fumprot,  but  not  on  the  demurra:{a'^  And  after  double  cosU  had  been  taxed  on  both 
issues,  and  part  of  tne  costs  paid,  and  an  ejceculioo  issued  for  the  residue,  the  coiirt  ordered  a  retaxatioi 
of  the  costs,  at  the  expense  of  the  plaintiff. 

(a)  Ace  Qibbt  T.  Butt,  90  J§k$u.  JIm.  SOSL    Vide  8Um  r,  Mafmrntd^St  Ctrnm^-kUk, 
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Ifttt  fae  was  entitled  to  donUe  costs  on  the  issue  of  fact,     Albany, 
and  the  judgment  of  nonpros  thereon.     The  costs  ought  to   Aoguai,  isii 
have  been  so  taxed  ;  and  it  is  not  too  late  to  have  that  error  ^""m^^J^TIT^ 
corrected.     We,  accordingly,  order  a  retaxation  of  the  costs,  v. 

with  a  stay  of  the  execution  in  the  mean  time ;  and  that  the        ^^**' 
balance  of  the  sum  due  on  such  retaxation,  and  no  more,  be 
collected  on  the  execution.     The  costs  of  retaxation  must  be 
paid  by  the  plaintiff;  and  neither  party  recover  costs  on  this 
application. 


*MoRGAN  AND  Smith  ogainst  Dyer.  [*255] 

PARKER,  for  the  defendant,  moved  to  set  aside  all  the  pro-  |„  an  acUon 
ceedings  in  this  cause,  since  October  term  last,  on  the  ground  o^  cicbi  on  a 
of  irregularity,  with  costs,  and  that  the  plaintiffs  reply  to  the  Sdantpl^ 
plea  of  puis  dctrrein  continuance,  fyc.  ded  rau  tuire- 

It  appeared,  that  the  defendant's  attorney  received  a  decla-  \'^^l  wL'job. 
ration  in  the  cause,  on  the  9th  oi  August^  1811,  in  debt,  on  a  ed,  9th  Septem- 
judgment,  to  which  he  pleaded  nvl  tiel  record,  fyc.  A  repli-  fhe'  c^  ^^ 
cation  was  received  on  the  &th  of  September,  and  the  cause  ticed  for  trial 
noticed  for  trial,  by  record,  in  October  term,  1811.  On  the  J^;^  foiiJwiJ^ 
9th  of  December,  a  plea  puis  darrein  continuance,  verified  by  but  uot  tried! 
aflUavit,  setting.forth  the  discharge  of  the  defendant  under  the  J^^^^tfedc". 
insolvent  act,  ikted  the  24th  of  September,  1811,  was  sent  by  fendaot  plead- 
the  defendant,  and  served  on  the  plaintiff's  attorney  the  Ist  of  ^^^^t^^s 
January,  1812.  The  plaintiffs,  without  taking  notice  of  the  discharge  'un- 
last  plea,  noticed  the  cause  for  trial,  by  record,  in  January  veit^act  ^*tcd 
term  last.  The  notice  for  trial  was  for  the  first  Monday  of  the  94th  Sep- 
January,  and  was  received  on  the  28th  of  December,  by  the  (Jhi^'"pioi^i 
agent  of  the  defendant's  attorney,  who  lived  one  hundred  and  verified  br  affi- 
fifly  miles  from  Albany.  Notice  of  taxing  costs  was  received  py^'g'erJed*  *on 
in  July  last,  which  was  the  first  notice  the  defendant's  attorney  the  piaiuUffs' 
had  of  the  plaintiffs'  having  proceeded  under  the  issue.  ]T^^Jawm 

Russell,  contra,  contended,  that  a  term  having  intervened  I812.  The 
between  the  time  of  the  discharge  and  the  delivery  of  the  plea  ^*n°y^*^  J^ 
jEittt^  darrein  continuance,  it  was  a  nullity,  and  might  be  treat-  28th  December, 
cd  as  such.     He  cited  3  BL  Com.  37.    7  Johns.  Rep.  195.       iotVce'foVtriar 

Parker  cited  2  Cain^s^  Rep.  380.   3  Cainea'  J7€p.  172.     2  by  record,  on 

Johns.  Rep.  294.  dlfeXni^i*^  at! 

Per  Curiam.    The  defendant  is  not  too  late  in  the  applica-  tomey^residio^ 

tion.     Though  the  notice  of  trial  was  served  on  his  agent,  on  j^™*'*^/!?™ 

.       __  i_      r  ^  9  11  .       ,  .    ^      ..  Albany,  and  in 

the  28th  of  December,  yet,  as  the  plea  puis  darrein  contxnu-  January  term, 
ance  had  iiot  then  *been  served,  and  was  soon  after  served  on  r  #  255 1 
the  plaintiffs'  attorney,  he  had  good  reason  to  conclude  that  u  -  ^  -  ^ 
the  plaintiffs  would  not  proceed  under  their  notice  of  trial,  and  mcnt^^ani"  fn 
especially,  as  his  last  plea  (presuming  it  to  have  been  well  •'"'y  foiiowine 
pleaded)  %vas  a  waiver  of  his  former  plea  in  bar.  The  first  fa^x^in/cos^^o 
notice  he  afterwards  had  of  the  plaintiffs'  having  proceeded,  **»«  defendant's 
in  January  term,  to  trial,  upon  the  issue  of  nul  tiel  record,  waj'iWfirst  no- 
was  in  July  last.  Under  these  circumstances,  the  defendant  ^j<^«  *>«  ^^^.2\ 
is  still  entitled  to  be  heard  upon  the  merits  of  his  motion.  attomeyhavii« 
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ALBANY,        The  plaintiflfs  were  not  warranted  in  treating  the  plea  as  a 

Aupisi,  1812.   nullity.      Though  the  discharge  bore  date  in  September,  il 

Wood        might  not  have  been  actually  executed :  or,  if  executed,  it 

V.  might  not  have  been  delivered  to  the  party,  until  afler  October 

^°^'       term.     The  plea  was  duly  verified  by  affidavit,  and  the  defend- 

proccedcd    on  ant  was  entitled  to  have  the  goodness  of  the  plea,  both  as  to 

****i"wM  held  f'^^^  ^^^  substance,  referred  to  the  judgment  of  the  court. 

thai  ihe  dcfcD-  If  the  plaintiffs  did  not  choose  to  demur,  or  take  issue  on  the 

foTiaic^^  Au-  P'^^»  ^^^  "^^^  ^^®y  could  have  done  would  have  been  to  have 
gust  term,  to  applied  to  the  court,  on  notice,  to  set  it  aside,  as  was  done  in 
sT^^^ihc  Tud^:  the  cases  of  Paris  v.  Salkeld,  (2  ffUs.  137,)  and  of  Martin 
ment^  that  the  v.  fVyvUl.  (I  Str.  493.)  In  the  latter  case  the  motion  was 
foracy^had  no  grounded  on  the  very  allegation  that  the  plea  was  not  pleaded 
rifht  to  treat  the  since  the  last  continuance,  but  after  the  lapse  of  two  continu- 
f«  cowiimS^J  ances.  The  decision  of  the  court  turned  upon  another  point, 
as  a  nullity ;  but  this  case  shows  the  practice ;  and  if  that  course  had  been 
demurred  to*ot  pu^'sued,  the  defendant  might  very  possibly  have  shown  that 
taken  issue  on,  the  matter  had  arisen  since  the  last  continuance.     But  if  not, 

have  ^^appiied  ^^^  '^  ^"  ^^^^  another  Continuance  had  intervened  between  a 
to  the  court  to  Certificate  of  bankruptcy  and  the  plea  of  it,  as  a  plea,  puis 
m1  pleaded  hi  ^^^^^^  cofUinuance,  the  courts  in  Hifigland,  and  here,  have 
•eason.  Though  permitted  the  defendant  to  plead  it  nunc  pro  tunCy  on  pay- 

"onUnia^JSe''"''  ^^^^  ^^  ^^^^^'  (^  Chittjf's  Plead,  637.  2  Johns,  Rep,  294.) 
has  uitervencd,  The  defendant  is,  accordingly,  entitled  to  his  motion,  ex* 
ljiowa"dcfe^dl  ^P^  ^  ^^  ^^^  costs  of  the  application,  which,  under  the  partic- 
ant   to  plead  ular  circumstanccs  of  the  case,  are  denied  to  either  party  as 

iiJnc  prote  ^^^^  ^'*«  ^^^^^^  ^^^^  granted. 

on  payment  of 
eosts.  (a) 

(ff)  Vide  Baneker  y.  Jtsh,  mpra,  fiSO.     Mprgm  r,  Dftr.  10  Jokna,  Rip,  161.    V^Ttai  a  de- 
fendant has  no  opportuntly  to  plead  his  discbarge,  under  the  insolvent  act  fuit  r       ' 
nones,  he  will  be  relieved  on  motion.    Paimar  v.  HuteMins,  1  CWipm,  48. 


[•257  ]      *WooD,  ex  dem.  L.  Elmendorf,  against  E.  W.  Wood. 

icss^*^  the  ^  MOTION  was  made  that  the  judgment,  default  and  writ 
plaintiff,  in  an  of  posscssion  in  this  cause  be  set  aside,  for  irregularity,  &c.  and 
S^rwenf"^'  that  a  writ  of  restitution  issue,  and  that  Robert  R.  Livingston 
for  a  vacant  be  made  defendant  instead  of  the  present  defendant, 
obtain^'  *"^  ^^^  affidavit  of  Livingston  stated,  that  he  was  proprietor 
ular '"judgment  ^^  ^  ^^^^  ^^  '^"^»  ^"  ^^^  l/arcfenfeergA .  patent,  including  the 
Was  ^w?  Midi^  premises  in  question ;  that  Jeremiah  Gale  was  placed  on  the 
and  the  person  land,  as  his  general  agent  and  superintendent,  and  had  a  lease 

ow!ie'°^of °  thS  ^^^  P^*^^'     ^^  ^^^  stated,  that  he  and  those  under  whom  he 

l^nd,onanaffi-  claimed,  had  been  in  possession  of  the  land  for  near  eighty 

davit  of  meriu,  years,  and  that  in  1790,  or  1794,  the  tract  was  surveyed  and 

mitted  as  de-  I'un  out  into  lots ;  that  the  lessor  claimed  under  the  trustees  of 

fendant,      on  the  town  of  Rochester ^  &c.  that  the  suit  was  commenced  and 

co»?,*!kc.    ^  carried  on  as  for  a  vacant  possession;  and  that  he  (R.  R.  L.) 

had  a  good  and  substantial  defence  on  the  merits,  in  the  cause, 

if  he  could  be  made  defendant ;  and  that  he  had  supposed, 

from  the  information  of  his  attorney,  that  he  had  been  made, 

with  the  consent  of  the  lessor^  a  defendant,  until  since  last 
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January  term,  when  he  was  informed  that  the  plaintitf  had    Albany, 
obtained  a  judgment,  on  which  a  writ  of  hab.fac,  poss.  had    ^"g"»*»  *8W 
been  issued,  and  the  lessor  put  into  possession  of  part  of  the  ^""'^^ood^^^ 
land.  V. 

It  appeared  by  two  other  affidavits,  that  since  the  last  SvH-  ^** 
livan  circuit,  the  lessor  expressed  a  desire  to  have  the  matter 
brought  to  a  settlement  between  Liuingston  and  himself,  and 
promised  not  to  proceed  in  the  suit  without  giving  the  attorney 
of  Livingston  notice,  and  that  Livingston  might  be  made  de- 
fendant, so  as  to  have  his  title  tried  at  the  next  circuit.  The 
lessor  also  wrote  a  letter  to  Livingston,  dated  the  19th  of 
August,  181 1,  informing  him  that  he  had  commenced  this  ac- 
tion, and  that  he  was  willing  to  have  the  controversy  ami- 
cably adjusted,  and  would  meet  him  at  any  time  or  place  that 
he  would  appoint  for  that  purpose. 

The  affidavit  of  the  lessor  stated,  that  in  order  to  obtain  a 
notorious  and  evident  possession  of  the  premises,  in  connec- 
tion with  his  constructive  possession,  under  his  deed  from  the 
trustees  of  Rochester ,  and  to  bring  the  claim  of  Livingston  to 
a  decision,  he  entered,  in  August  last,  on  the  premises,  then 
vacant,  and  executed  a  lease  to  William  Wood,  of  the  prem- 
ises, and  delivered  him  the  actual  possession,  who  was,  after- 
wards, on  the  same  day,  dispossessed  *by  E,  W,  Wood,  upon  [  •  358  ] 
whom,  while  actually  in  possession,  a  declsu^tion  in  ejectment 
was  served  in  the  suit  in  which  William  Wood  was  plaintiff, 
and  the  said  E.  W,  Wood  the  casual  ejector ;  that  on  filing 
an  affidavit  of  the  lease,  the  ouster,  and  a  service  of  the  de- 
claration, the  rule  to  plead  was  entered,  and  the  service  of  the 
new  declaration  and  rule  to  plead,  was  admitted  by  E,  W. 
Wood,  the  defendant,  on  the  1 0th  of  August  last,  on  which 
admission,  endorsed  on  the  copy  of  the  declaration,  &c.  and 
filing  the  same,  the  default  of  the  casual  ejector  was,  after- 
wards, entered,  and,  in  October  term  last,  a  rule  for  judgment 
on  the  defiiult  was  entered,  which  was  perfected  on  the  24th 
of  October.  The  rule  for  pleading  expired  on  the  30th  of 
August,  and  the  last  iStelltvan  circuit  commenced  oiTthe  16th 
of  September.  Since  the  judgment,  the  lessor  told  the  agent 
of  Livingston,  that  he  was  willing  to  put  the  controversy  at 
issue  immediately,  sp  that  Livingston  should  be  the  lessor,  and 
he  the  defendant,  or  to  leave  the  matter  to  referees ;  but  he 
denied  that  he  had  ever  promised  to  stay  the  proceedings  in 
this  cause,  or  to  relinquish  the  judgment,  unless  on  terms, 
which  were  not  acceded  to  by  the  attorney  or  agent  of  Liv-  g 
ingston.  tonstan^     v. 

Per  Curiam.  The  premises  were  vacant,  so  that  there  was  ]i^'lf'Sl  •{'^r- 
no  person  m  possession  on  whom  a  declaration  in  ejectment  ,<,„  v.  s/nes,  (i 
could  be  served,  and  the  proceeding,  in  such  case,  was  rcgu-  S,'?'*  j  f '^' 
lar.  But  agreeably  to  our  former  decisions,  in  cases  of  eject-  v.  sni^s,  ?4 
ment,  the  default,  judgment,  and  execution  must  be  set  aside,  MnMepAso.) 
and  JR.  R.  Livingston  be  admitted  as  defendant,  on  payment  Ftrria,{^  John. 
of  costs,  and  stipulating  to  admit  he  was  in  possession  at  the  ^'T-  isi.)  i 
commencement  of  the  suit  Rule  granted,  (a)      \^^!^*       ^ 
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August,  i8ik.  *M' Gill  against  Perrigo  anj>  others. 

V.  INGALLS,  for  the  defendants,  moved  to  change  the  venue 

TuKBXK.     jn  ii^jg  (•ause,  which  was  a  scire  facias  on  a  judgment,  from 
The  vemu  in  ^^^^^3/  ^  Washington  county,  where  the  venue  in  the  oiiginal 
•  luit  by  scire  actioo  was  laid. 

(uSZei^iZ^i      W^««dc«i  contra. 

be  laid  iii  the      Per  Curiam,    A  scire  facias  to  revive  a  judgment  is  a  god- 

u^°^i^^  wu  ti'^^^ti^'^  <>f  ^  former  suit ;  and  the  venue  ought  to  be  hud  in 
kudintheorig.  the  couutj  in  wbich  it  was  laid  in  the  original  action.     The 
»mi.eUoii.(a)    l^rigiwA  practice  is  dccisive.    {ChUty's  Plead.  912.     TiddHs 
Prac.  1035.    Hob.  4.     Yelv.  218.     Qro.  Jae.  231.) 

Rule  granted. 

(a)  Bat  in  d«H  on  Jodgnent  the  vemmi  mmj  b«  told  in  uif  eeait  ia  the  ttat*.  wftbevt  leoul 
to  tbe  i^ace  of  filing  tho  record,  or  the  venue  in  the  original  cause.  O^odriek  v.  CtimTh 
Ctwtm,  807.    Onttra,  Btnut  t.  JTmya,  i  Muu.  Cm.  38L 


Noble  ctg^atnsf  Johnson. 

ofT^rt'ficiS  H-  BLEECKER,  for  the  defendant,  moved  for  the  discharge 
of  discbar^,  of  the  defendant,  who  was  in  custody,  having  been  surrendered 
under  the  in-  ]^y  j^ig  y^]  \y^i  ]j^^  since  obtained  a  certificate  of  discbariEe 

solvent  act,  will      ^.^i.!^^  '^'o 

not  be  tried  by  uuder  the  insolveut  act. 

Sonlib'' Olefin-      ^^***^>  contra,  objcctcd  that  the  certificate  of  discbarge  was 

solvent's    dis'  obtained  by  fi-aud,  and  offered  affidavits. 

****tSf  •  ^IbS      ^^  Curiam.     We  will  not  try  the  validity  of  a  discharge 

^    ^ainUff  under  the  insolvent  act,  by  affidavits.     It  was  so  decided,  on 

must  resort  to  several  similar  applications,  at  the  last  term.    The  plaintiff 

his  action.ia)  i.*^*^.  ni  ■ 

must  resort  to  his  action.  Rule  granted. 

(«)  Vide  BmUt  v.  Teylor,  1  Covm,  165. 


[*260]  ^Gardner  against  Turner. 

A  challenge  A  MOTION  was  made  in  behalf  of  the  defendant,  for  judg- 
lies  to  the  ar-  ment  as  in  case  of  nonsuit,  for  not  proceeding  to  trial  in  this 
partiaii^or?e^  causc,  at  the  last  circuit  in  Revisselaer  county. 

Ik  in^  I  ^i-  ^^  appeared  that  afler  the  cause  had  been  twice  passed  in 
ing  and  array-  the  Calendar  of  causes  without  being  brought  on,  it  was  again 

^"^h ^"'acbai-  ^1^®^>  *^^  ^^^  i^^y  ^^'^  about  to  be  empannelled,  when  the 
lenge\o  (he  ar-  plaintifi^'s  attorney  presented  a  challenge  to  the  array,  which 
bXa^"  ™*h*  ^^^®^  ^^^  ^^^  clerk  of  the  county,  his  deputy  or  agent,  instead 
derkdrew sevt  of  drawing  out  of  the  box,  containing  the  names  of  jurors, 
*"^^  f^uTTo*  ^^""^y^six  names,  drew  out  the  number  of  seventy-two  names, 
and%ut^ibein  which  hc  put  ju  a  llst,  and  then  selected  and  marked  thirty- 
in  a  list,  and  gi^  of  the  jurors,  SO  drawn,  and  directed  the  sheriff  of  the 

then  designated  ..         ''  ^t      ^t»  ^       *      '  i 

thirtys'uc  names  county  to  summou  the  thirty-six  jurors,  whose  names  were  so 
so  drawn,  to  be  marked  and  designated,  for  the  Circuit  Court  and  Oyer  and 
hS^,  aild  the  Terminer,  and  the  others  for  the  Court  of  Common  Pleas,  and 
other  thirtysix  the  sheriff  accordingly  summoned  the  thirty-six  jurors  so  desig- 

a  panel  for  the        a    j    r      *l        •        •* 

Court  of  Com-  nated,  for  the  curcuit. 
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The  attorney  for  the  defendant  stated  to  the  judge,  that  the     Albany, 
facts  alleged  in  the  challenge  were  untrue,  and  offered  to  take   -^"8"*^  ^s^^- 
issue,  if  the  judge  thought  the  challenge  ought  to  be  received,     OAKDNfiR 
or  sufficient  to  prevent  the  trial  of  the  cause.     The  judge  re-  ▼• 

fused  to  quash  the  venire,  or  pass  the  cause,  on  account  of     *'''^'*"**- 
the  challenge,  and  no  issue  in  fact  was  taken  thereon.     The  mon  Pleas,  and 
plaintiff's  attorney  then  declined  to  bring  on  the  cause.    .  de^nicdthctrmh 

In  support  of  the  motion,  the  affidavits,  also,  of  the  clerk  and  of  ii»e  faci,and 
his  deputy  were,  read,  denying  the  facts  stated  in  the  challenge  rsTuc*"^ thereon" 
to  the  array  made  by  the  plaintiff's  attorney.  but  the  judge' 

K  M.  Livingston,  for  the  defendant.  q^^thc  Z 

Starr,  contra.  ««>*,  or  pass 

Per  Curiam.  The  defendant  moves  for  judgment  as  in  }J^  ^s"J^'  *^ 
case  of  a  nonsuit  for  plaintiff's  default,  in  not  proceeding  to  joined  on  the 
trial  at  the  last  circuit  court,  in  Rensselaer  county,  and  he  is  ihe"^"piam^r^ 
entitled  to  the  effect  of  his  motion,  if  the  plaintiff  has  been  in  under  these  cir- 
default.  The  moUon  is  resisted  on  the  ground  that,  at  the  <^"«"^i^^««»  «• 
circuit,  the  plaintiff  *challenged  the  array,  for  a  supposed  mis-  [  261  J 
conduct  in  the  clerk,  in  drawing  out  seventy-two  names,  and  oT^^i,J°  ^^^ 
designating  thirty-six  of  them  to  be  summoned  as  jurors  to  lo  trial ;  it  was 
that  circuit.  This  challenge  was  overruled  by  the  judge,  but  ^^J^  ^^ailered 
the  plaintiff  declined  to  proceed  to  trial.  for  the    cSi- 

Either  party  has  a  right  to  challenge  the  array ;  and  par-  J.®"^^^  ^^  suffi- 
tiality,  or  some  default  in  the  sheriff  or  his  under  officer  who  the  judge  ought 
arrayed  the  panel,  are  good  causes  of  challenge.     (2  Tidd,  "°^rruied  ^"it* 
779.)     If  the  facts  alleged  in  the  challenge  are  denied  to  be  butshouidhave 
true,  two  triors  are  appointed  by  the  court,  out  of  the  panel,  *JJ***^**\^y  ^^ 
(Co.    Litt,    158,)  or,   perhaps,  any  two  individual   persons  trut'h    of    the 
named  by  the  court.     If  the  triors  pronounce  the  cause*  of  Jh^^*  Jjefendtni 
challenge  unfounded,  the   trial  proceeds.     If  the  facts  are  was  noi^  there- 
admitted,  but  are  deemed  insufficient,  the  court  adjudges  on  |J5|^' ^^'f ^  |n 
them,  and  either  quashes  the  array,  or  overrules  the  challenge,  case  of  nonsuit, 
Since  our  statute  authorizing  the  clerk  to  array  the  jury,  a  becauw      the 
challenge  lies  to  it,  for  partiality,  or  default  in  the  clerk,  who,   Pt^"j;5'^''*"2 
for  many  purposes,  is  substituted  for  the  sheriff,  in  selecting  iriai.(a) 
and  arraying  the  jury.     The  fects  set  forth  in  the  challenge 
amounted,  if  true,  to  a  default  in  the  clerk,  in  forming  the 
array,  and  the  defendant  ought  to  have  joined  issue  on  the 
challenge ;  and  if  the  triors  had  found,  that  the  jury  was  not 
thus  arrayed,  then  the  cause  must  have  proceeded,  or  the 
plaintiff  would  have  been  in  default.     The  challenge  should 
not  have  been  overruled,  and  as  it  is,  the  plaintiff  is  not  charge- 
able with  a  default  in  not  proceeding  to  trial,  for  he  had  a  right 
to  the  challenge,  and,  if  well  founded,  it  would  be  a  sufficient 
cause  for  not  going  to  trial. 

It  is  now  admitted  that  the  facts  stated  in  the  challenge  are 
anibunded ;  and  could  we  believe  that  it  was  interposed  merely 
to  delay  and  interrupt  the  defendant,  we  ought,  now,  perhaps, 

(«)  Ace.  PringU  r.  Htut,  1  Cowe»,  433.  So  where  a  cause  was  regularly  tried,  and  the  ivt- 
tfmmhm^d  beeaose  tbej  could  not  aypee,  and  tlM  Jodfe  allowed  the  eadse  to  be  again  pot 
on  the  ealendar,  for  the  purpose  of  being  tried  bv  another  Jury,  it  was  held  that  the  ptalntlflr 
was  not  bound  to  have  the  cause  tried  again  at  the  same  sittinp.  and  that  the  defendant  waa 
•St  entitled  to  Judgment  as  in  case  of  nonsuit  for  not  bringing  It  to  trial.  Fitker  ▼.  DaU,  17 
JUm.  Rem.  34s.  It  Is  no  cause  of  challenge  to  the  array  that  two  sets  of  Jurors  are  drawn 
at  the  sane  time  ftom  the  Jury  box,  for  two  distinct  courts,  if  they  are  Icept  entirely  separate 
and  ^  Itatlnet  panel  of  eaeli  6  gtrea  to  the  Sbeilir.    Chms  t.  l>|irsrt,  4  ITsndsU,  675.     221 
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ALBAN7.    to  consider  it  as  no  excuse  for  not  proceeding ;  this  wc  are  not 
^^\}^  authorized  to  do,  but  are  bound  to  consider  it  interposed  on 
THOMrsoM     information  then  received.  Motion  dented. 


V. 
SRSPBKaO. 


[  •  262  ]  Thompson  against  Shepherd,  juir. 

Same  against  Same* 
Same  against  Same. 

Separate  suits      THESE  Were  three  separate  actions,  on  several  promissory 
were  bro'i  by  notes,  brought  bv  the  endorsee  a^inst  the  maker.     The  notes 

the  same  iMirson  '  o  #  o     ^ 

against  ibe  ma-  Were  dated  on  different  days,  for  different  sums,  and  payable 
ker  of  several  ^^  different  times,  to  the  same  person,  who  endorsed  them  to 
^^'*^ayabic  the  plaintiff.  The  notes  were  all  due  when  tlie  suits  were  com- 
*S***whoen§Sr  ^^'^^^^  >  ^^^  ^^®  wfits  Were  all  issued  at  the  same  time,  and 
sed'them  to  the  scrvcd  at  the  Same  time,  on  the  defendant, 
plaintiff.    The      z.  R.  Shepherd,  for  the  defendant,  moved  to  consolidate  the 

notes  were  da-        .  ^  '  .      ' 

ted  on  different  SUltS. 

^'^^''ums^^'Md      Crary,  contra. 

payable 'at  d?f-  PcT  Curiam.  The  motion  for  a  rule  that  these  causes  be 
fereut  times  5  consolidated,  must  be  denied.  The  notes  are  of  different  dates, 
wiieTtbe  suits  for  different  sums,  and  payable  at  diflferent  times ;  and,  for  any 
*««  commcn-  thing  that  appears,  different  defences  may  be  set  up  in  the 
writs  were  issu^  scvcral  suits.  To  compel  a  consolidation,  under  such  circum- 
cd  and  served  stances,  would  be  soins  farther  than  is  the  usual  practice  of 
time,  on  the  de-  ^his  court  or  the  K.  B.  in  England;  (1  Caines^  Rep.  114. 
fcndint.  It  was  Imp.  K.  B.  Prac.  668.  1  Tiddy  556 ;)  though  the  case  of 
suits' could  L*  Cefft  V.  Briggs  Qi  Term.  Rep.  639)  would  seem  to  extend 
be  consolidated;  the  Consolidation  rule  to  all  actions  between  the  same  parties, 
that  wheie»ep!  ^^d  brought  at  the  same  time,  where  the  causes  of  action  might 
arate  suits  are  be  Comprised  in  the  same  declaration.  A  liberal  extension  of 
and*  contracts'  ^^^^  ^^^^  is  Well  Calculated  to  prevent  oppression,  by  an  un- 
made by  the  neccssary  accumulation  of  costs,  and  we  should  be  inclined  to 
at"**he'^8ame  ^ay,  that  wherc  separate  suits  are  brought  upon  notes  or  con- 
time,and  where  tracts  made  at  the  same  time,  and  which  might  have  been  uni- 
or^mlfs?"iMrthe  ^^^  *"  ^"®  action,  and  when  the  defence  is  the  same  in  all,  a 
same  in  all,  the  consolidation  rulc  ought  to  be  granted.  Rule  refused. 

court  will  order 

them  to  be  con-      (<()  Vide  2  JR.  R  383,  s.  36.  .A  consolidation  rule  will  be  granted  where  several  suits 

toluiaUd.{a)        arc  pending  between  the  same  parties,  brought  at  the  same  time,  the  causes  of  action 

in  which  may  be  comprised  in  the  same  declaration.  BrtietUr  v.  SUwartf  3  Wend.  441. 


[  *  263  ]  *CoDwiSE  against  Field, 

Where  a  ca.      A  MOTION  was  made  to  set  aside  the  oa.  sa.  issued  to  the 
ta.  against  a  sheriff  of  Neto-  York  in  this  cause,  and  all  subsequent  proceed- 

.^tcred  ^"lo^^a  '"g^j  ^^^  ^^^^  ^^^  sheriff  pay  the  amount  of  the  money  levied 
coroner,   who,  on  the  CO.  «a.  to  the  defendant. 

to'"^'"^^^^      From  the  affidavits  which  were  read,  it  appeared  that  a  ca. 
gave  him  a  re-  sa.  issued  against  the  defendant  who  was  sheriff  of  Dutchess 
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county,  at  the  suit  of  the  plaintiiT,  directed  to  the  coroner,  who,     Albany, 
on  the  3d  April,  181 1,  gave  to  the  sheriff  a  receipt  in  full,  of  ^"P"^'  ^^^^ 
the  debt  and  costs  on  the  ca,  aa.    No  money  was  actually  paid       bkebs 
by  the  sheriff,  but  the  coroner  being  indebted  to  him  for  the  v. 

amount,  for  money  previously  lent,  it  was  agreed  by  the  cor^  ^^' 

oner  that  the  receipt  should  be  considered  as  payment  of  so  ^-^  .^^  f^y  ^^^ 
much ;  and  that  the  coroner  should  take  upon  himself  to  pay  ibo  debt  and 
the  amount  of  the  ca.  aa.  to  the  plaintiff.  M'^Tenffal: 

In  November^  1811,  the  defendant  was  arrested  in  the  city  cd  to  settle  tto 
of  Nevy-  York,  on  another  ca.  aa.  at  the  suit  of  the  plaintiff,  for  fjJJ  p"";n,iffbirt 
the  same  debt;  and  on  paying  the  amount  into  the  hands  of  failed  to  do' so  $ 
the  sheriff  of  the  city  of  New- York,  was  discharged  by  order  adm^ul*,!^^ 
of  the  recorder,  who  directed  the  sheriff  to  retain  the  money  in  coroner  waazw 
his  hands  until  the  next  term  of  this  court.  ?„?!;!f^JMM 

mt  •  t  /•111  1         i»«rt*i        •      ceive  toe  debt 

The  coroner  paid  no  part  of  the  debt  to  the  plaintiff;  but  m  in   money,  on 
December,  1811,  obtained  his  discharge  under  the  insolvent  u®J?"*  fi^^i 

,',%     ^,__  o  It  must  be  an 

act  passed  the  3d  April,   1811.  actual  and  ab- 

The  motion  of  the  defendant  made  at  the  last  term  was,  by  ^*"*J/"^°h 

consent,  postponed  for  the  decision  of  the  court  at  this  term,     cash  to  bim^for 

Drake,  for  the  defendant.  ^  jj«™f J 

Codwiae,  contra.  gpreement     be- 

Per  Curiam.    There  was  no  payment  or  satisfaction  of  the  J-ff  ^J^d  %oroI 
first  execution.     Admitting  that  the  coroner  was  authorized  to  ncr^wasnopaj- 
receive  the  debt  in  money,  as  we  think  he  was ;  yet  it  must  be  "»«»^  ^'  ««^j|- 
an  actual  and  absolute  payment  in  cash  to  him  for  the  plaintiff.  debt!(a)  ^ 
The  motion  must  be  denied.  Motion  denied. 

(a)  If  the  sheriff  take  a  promissory  note  in  satisfaction  of  a  ea.  sa.  and  discharge  the 
defendant  without  authority  from  the  plaintiflf,  the  latter  may  lake  a  new  execution  or 
toe  the  sfaeriir  for  an  escape.  Armstrong  v.  GarroWf  6  Cowtn,  465.  And  see  Bank 
of  Orange  County  v.  Wakeman^  1  Cotoen,  46.  Mumford  v.  AmutrongA  Cow€m.65!k 
Jbmbou  V.  Dubois,  2  Wenddl,  416. 


*Beers  against  Root.  [*264] 

THIS  was  an  action  of  blander  brought  against  the  defendant,     lo  an  action 

for  saying  that  the  plaintiff  had  passed"  counterfeit  bank  notes,  charging^'^  the 

There  were  several  counti^  in  the  declaration.     The  defendant  defendant  with 

pleaded  not  guilty,  with  notice  of  e.juat%Jication.     The  cause  ferfcu*^   ^bank 

was  tried  at  the  Delaware  circuit  in  June,  1812,  before  Mr.  notes,  aAcr  a 

Justice  Van  Neaa.     The  jury  found  a  verdict  for  the  plaintiff,  pfahu'lr/rnew 

A  motion  is  now  made  to  set  aside  the  verdict,  and  for  a  new  trial  will  not  be 

trial,  on  the  ground  of  newly  discovered  evidence.    The  affida-  Sefendam^  *ou 

vit  of  the  deiendant  stated,  that  since  the  trial  of  the  cause,  he  an  affidavit  of 

had  discovered  new  evidence,  which  was  unknown  to  him  at  "rcd^evidcnce 

the  time  of  the  trial ;  the  nature  of  which  evidence  was  set  which      went 

forth  in  the  affidavit.  P'^r  'I  ^^^ 

Foot,  for  the  defendant.  of  justification, 

Sherwood,  contra.  J""^!L!ro 

Per  Curiam.     The  law  will  not  allow  a  new  trial  to  the  goes   only  to 

defendant,  merely  to  afford  him  an  opportunity  to  prove  the  ^&^  **^  "** 

plaintiff  a  felon.     Such  an  indulgence  would  not  have  been 

granted  to  the  people^  if  the  party  so  charged  had  been  once 
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A^LBAOT,    tried  and  acquitted.    If  the  defendant  had  discovered  new  evi- 

vj^^^^^.««^  dence  which  went  to  die  plea  of  not  guilty  and  that  only,  it 

Jacksoh      would  have  altered  the  case ;  but  we  cannot  permit  him  to  fish 

WiLsov.      ^^^  further  evidence  to  support  his  plea  of  a  justification  of  such 

a  charge.     The  motion  must  be  denied.        Motion  denied. 


Black  against  Brown. 

A  judge  in      THE  court  said,  that  the  time  allowed  by  the  sixth  rule  of 
vmcation   may  January  term,  for  making  a  case,  might  be  enlarged  by  ihe 
UmeJormaking  Order  of  a  judgc  in  vacation.    The  practice  in  that  respect,  had 
«Gase.(a)         b^cn  altered  since  the  decision  in  Jackson,  ex  dem.  Low,  v. 
Hornbecky  (2  Johns,  Cas,  115,)  which  must  now  be  consider- 
ed as  overruled. 

(a)  An  order  for  time  to  make  a  case  under  the  sixth  general  rule  of  Janu.v"  icnn, 
1799,  cannot  be  enlarged  aAer  the  order  has  expired,  but  only  while  it  is  running.    If  '^ 
expire,  relief  can  be  had  by  motion  only,  for  the  purpose  of  which  a  judge  muy  jrp.  • 
an  order  to  stay  proceedings.    Hawkins  v.  JhUcIuss  ^  Orange  Steam  Boat  Ce.  *  Cci. 
€»,  467. 


[  *  265  J  *Whitbeck,  Widow,  against  Shoefelt. 

In  real  action,      THIS  was  an  action  of  dower. 

IJ^tJ^l      ^-  WJ/Kaww,  in  behalf  of  the  tenant,  prayed  leave  to  voucl 
the   rights  of  Samuel  H,  Gardenier,  of,  d^c.  to  appear,  on  the  first  day  of 

tr  T^WoW  "6^^  *6™»  ^^  warranty,  fyc, 
'  imparlance  the       Van  Burcn,  contra,  objected,  that  there  had  been  a  speciai 
mck  to  wa^  imparlance  entered  at  the  last  October  term ;  and  that  the 
miy,  4*e.        votAcheT  ought  to  Iiave  been  made  at  that  term .  ^nd  before  the 
special  imparlance. 

fVUliams  said,  a  special  imparlance  saved  all  the  rights  of 
the  party. 
Per  Curiam.    Take  your  motion.  Motion  granted. 


Jackson,  ex  dem.  Bantar  ax d  others,  against 

Wilson. 

Where  aver-  FOOT,  foT  the  defendant,  moved  for  judgment  as  in  case 
side,  and  a*iiew  of  nousuit,  for  not  bringing  the  cause  to  trial,  &c. 
trial  granted,  a  The  cause  had  been  once  tried,  and  a  verdict  found  for  the 
nfe  mast  be  p'aintiff,  which  was  set  aside  by  the  court,  at  the  last  term, 
•eryed  on  the  and  a  new  trial  granted.  The  plaintiff  neglected  to  bring  the 
toroey  before  ^^^se  to  trial  at  the  last  circuit.  It  appeared  that  no  copy  or 
the  defendant  notice  of  the  rulc  to  sct  aside  the  verdict  and  for  a  new  trial, 
nonsSt^or^no*  ^^^  ^^^  Served  on  the  plaintiff's  attorney ;  and 
proceeding  to  H>RtcheU,  for  the  plaintiff,  contended  that,  according  to  the 
*"  'J*^  English  practice,  service  of  a  copy  of  the  rule  for  a  new  trial 

(a)  But  where  anew  trial  is  granted  on  the  plaintiffs  motion,  he  must  proceed  to  trial 
without  notice  from  llie  defendant.  Otfaerwiee  be  may  be  non«uited.  Jackson  r.  Jokn^ 
somf  1  Cowatf  419. 
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was  necessary,  before  the  plaintiff  could  be  considered  in  de- 
ficit. 

^Per  Curiam.  The  English  practice,  in  this  respect,  is 
proper  and  correct  And  it  is  to  be  understood,  as  the  prac- 
tice of  this  court,  that  a  copy  of  the  rule  for  a  new  trial  must 
be  seryed  on  the  plaintiff's  attorney  before  he  can  be  in  de- 
fiiult,  or  the  defendant  can  move  for  a  nonsuit. 

Motion  denied. 


ALBANY, 

August,  1812. 

Cardall 

V. 

Wilcox. 


*Webb  against  Cleveland,  one  of  the  attor- 
neys, &c. 

HENRY,  for  the  defendant,  mored  that  a  procedendo  be 
awarded  in  this  cause,  which  had  been  removed  from  the  Court 
of  Common  Pleas,  by  a  writ  of  habeas  corpus  cum  causa. 
From  the  return  to  the  writ,  it  appeared  that  the  defendant 
was  proceeded  against  in  the  court  below,  as  an  attorney  of 
the  court,  and  was  n6t  arrested,  or  held  to  bail. 

Henry  contended  that  the  defendant,  being  privileged  from 
arrest,  could  not  be  considered  as  in  custody,  and  could  not, 
therefore,  be  removed  by  habeas  corpus;  that  the  writ  of 
habeas  corpus  cum  causa  removed  the  cause  only  when  the 
body  was  removed.  The  proper  remedy,  in  such  a  case,  was 
to  remove  the  proceedings  by  certiorari.     1  Tidd,  385. 

Foot,  contra. 

Per  Curiam.    Take  your  rule  for  a  procedendo. 

Rule  granted. 


[*266] 


Wher«  an  at* 
tomey  is  sued 
in  an  inferior 
court,  in  which 
be  is  privileged 
from  arrest,  the 
cause  cannot 
be  removed  in- 
to this  court  by 
a  habeat  corptu 
cum  ecatsa. 


Cardall  against  Wilcox. 

RUSSELL  moved  for  a  commission  to  examine  a  captain 
in  the  United  States  army,  now  at  Oreenbush,  on  an  affidavit 
stating  that  he  was  a  material  witness  in  this  cause,  and  was 
expected  soon  to  be  ordered  away. 

Allen,  contra. 

Per  Curiam.    Take  your  rule. 

Rule  granted. 


A  commissiou 
will  be  granted 
to  examine  an 
officer  in  the 
army  of  the 
United  States, 
on  an  affidavit 
of  his  being  a 
material  wit- 
ness, and  ex- 
pected to  be 
ordered  away. 


1BND   or   AUGUST  TEBH. 
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IK    THS 


Stt|iv(inf  Cotttt  of  SIttlrfcjitttve 


OP  TUK 


STATE  OF  NEW-YORK, 

IN  OCTOBER  TERM,  1812,  IN  THE  tHIRTT-S EVENT H  TEAR  OF 

OUR  INDEPENDENCE. 


Jacksox,  ex  dem.  Livingston  and  Wilset,  against 

^  WiLSEY  AND  ANOTHER. 

JL  «ve  a  THIS  waa  an  action  of  ejectment,  brought  to  recover  lands 
descnbed  ^^y  ID  the  town  of  Gallatin,  in  the  county  of  Columbia.  The 
««»ja{n  j«t«  cause  was  tried  at  the  Columbia  circuit,  in  December,  181  I, 
contain  seven^  before  Mr.  Justicc  Yates.  The  defendants  claimed  the  lands 
ty-five  acrw.  only  which  Were  formerly  in  possession  of  li'illiam  Simmon, 
eJectmentTro't  ^nd  disclaimed  as  to  the  residue  of  the  land  in  their  posses- 
^  A.  against  gjon.  They  admitted  that  the  premises  in  question  were  with- 
parecrof*^iand  ^^  that  part  of  the  manor  of  Livingston,  which  fell  to  the 
iKsyond  the  share  of  John  Livingston,  one  of  the  lessors  of  the  plaintiff, 
acresf^  ^  and  The  plaintiff  gave  in  evidence  a  lease  from  Robert  Livings^ 
which  the  les-  tofiy  the  auccstor  of  John  Livingston,  dated  23d  of  Marchy 
hoV»"*within  1*784,  to  John  Tice  fVilsey,  one  of  the  defendants,  in  which 
the  boundaries  the  premises  demised  were  described  as  follows :  "  The  farm 
*ease^^V">ia!  whercon  Hilliam  Simmon  now  lives,  bounded,  as  follows, 
hcid/thata«i«.  south,  by  the  county  line,  west,  by  the  farm  of  fVilliam  Deni- 

rent  for^^'^the  <^^'  ^"^  ^^^^  ^^^  north,  by  Vacant  lands  of  said  manor,  to 
farm  from  B,  contain  sevcnty-five  acres  in  the  whole." 
BiderMi,aticui  I*  appeared  that  the  whole  quantity  of  land  in  the  possession 
asa  tenant  from  of  the  defendants  was  one  hundred  fifty  and  one-fourth  acres. 
5^  prem^seS^  •'^*'*  Wigram,  a  witness  for  the  plaintiff,  testified  that  he 
and  therefore'  laid  down  the  scveuty-five  acres,  for  the  defendants,  on  a  mnp, 
tke*toqait!(a)'  *"  ^  regular  parallelogram.  He  stated  that  he  firsl  made  a 
r*2681  survey  of  the  same  in  *  1792,  and  that  the  defendants  were 
then  m  possession  up  to  the  line  of  William  Denums,  and 
(a)Videyiici--  extended  easterly  as  far  as  the  possession  oi  Denious ;  and 
71m!R^^.  ^^^^  running  along  the  line  of  Dutchess  to  the  land  of  Ueni- 
A  tenant  at  will  ous,  thence  along  his  line  to  the  vacant  land,  would  exclude 

Jli**  to"*'"'!^  the  buildings. 

ft>r  the  purp^      The  defendants  proved  that  Simmon  lived  on  the  premises 

rf  a  no»*<^e.j|o  about  eighteen  years  before  the  defendants  came  into  posses* 
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sion,  and  that  one  Miller  lived  on  the  premises  three  years  be-  new-york. 
fore  (Simmon.     The  witness  obtained  the  possession  from  Mil-  ^^^^^^^f  ^si*. 
ler,  and  sold  it  to  one  of  the  defendants.     The  possession  of      jacxsoh 
the  witness  extended  to  the  Dutchess  line,  and  along  that  line  ▼• 

to  the  farm  of  Denious,  and  along  his  line  to  the  vacant  land  '"*^* 
at  the  road.  The  house  and  barn  now  stand  near  where  the  Pf^iiip*  v.  Co- 
old  buildings  stood.  The  defendants  held  the  same  posses-  ^'  i.  j^^ 
sion  as  the  witness,  except  two  pieces  of  land,  one  of  about  ^  v.  Cwe/,  4 
four  acreS;  on  the  north-easterly  side  of  the  farm,  and  the  other  jvSS^lv.  ml' 
about  ten  acres,  on  the  easterly  side,  which  the  defendants  i*^^f  ^  Com 
disclaimed.  ^  y.MUU^^i 

The  defendants  then  offered  to  prove  by  a  witness,  who  was  Cowen,     747. 
present  when  the  lease  from  lAvingaton  to  WiUey  was  made,  ^2^4*  ^w^ 
that  the  parties  intended  that  the  lease  should  be  for  the  whole  deul^an. 
farm  as  Simmon  held  it,  but  this  evidence  was  objected  to,  and 
overruled  by  the  judge. 

It  was  proved  that  Simmon  paid  rent  to  lAvingston^  and 
that  when  Wilsey  took  the  lease,  he  assumed  to  pay  the  back 
rent ;  that  Simmon  and  the  defendants  had  been  in  possession 
of  the  farm,  as  they  now  claimed  it,  for  about  forty-seven 
years.  Several  receipts  for  rent  from  Livingston  to  Wilsej/y 
two  of  them  dated  in  1786,  and  1797,  were  produced  in  evi- 
dence. It  appeared  that  the  defendants  claimed  the  posses- 
sion of  Simmon^  under  the  lease  from  LAvingston, 

The  defendants  contended  that  by  a  just  construction  of  the 
lease,  all  the  lands  in  the  possession  of  otmmon  were  covered 
by  the  lease  :  and  that  if  there  was  any  doubt  on  the  point,  the 
'  long  acquiescence  of  the  parties  was  conclusive ;  but  if  the 
number  of  acres  were  held  to  control  the  boundaries  given, 
and  the  residue  of  the  land  in  possession  of  Simmon^  beyond 
the  seventy-five  acres,  not  to  be  within  the  lease,  yet  the  pos- 
session of  the  defendants,  for  twenty-seven  years,  claiming  a 
life-estate,  was  a-sufficient  adverse  possession  to  bar  the  plain- 
tiff's  recovery  in  this  action:  and  thatif  the  possession  was 
held  not  to  be  adverse,  but  under  the  lessor  of  the  plaintiff, 
then  the  defendants  were  entitled  to  a  notice  to  quit,  which 
had  not  been  given  in  this  case. 

*The  judge  ruled  that  a  notice  to  quit  was  not  necessary,  [  •  269  ] 
and  charged  the  jury  that  the  number  of  acres  mentioned  m 
the  lease  must  control,  as  to  its  construction ;  that  the  posses- 
sion of  the  defendants  could  not  avail  them  further  than  as 
evidence  of  an  acquiescence  in  their  construction  of  the  lease, 
and  in  that  view  he  lef\  it  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  for  all  the  land,  except  the  seventy-five  acres. 

A  motion  was  made  for  a  new  trial. 

Van  Buren^  for  the  defendants,  cited  Roberts  v.  Karr,  I 
Taunt,  Rep.  495.  1  Esp,  Cos,  460.  3  Johns.  Rep.  269.  7 
Johns.  Rep.  238.* 

E.  IfiUiams,  contra. 

Fer  Curiam.  Without  noticing  the  question  as  to  the  Con* 
struction  of  this  lease,  in  relation  to  the  boundaries  of  the  de- 
mised premises^  we  think  a  new  trial  must  be  granted,  on  the 
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NEW-YORK,  ffround  that  the  defendants  were  entitled  to  notice  to  quit 
October,  1811  What  wai  the  rent  reserved  in  this  lease  does  not  appear  by 
^"^TcMoir^  the  case.     The  receipts  set  forth,  show  the  rent  to  have  been 
▼.  paid  for  the  (arm  occupied  by  the  defendants,  and,  of  course, 

otBOROH.  p^j  £^^  ^^  premises  in  question.  By  thi«  payment,  and  the 
acceptance  of  rent,  the  defendants  became  tenants  from  year 
to  year ;  and,  according  to  the  settled  rules  of  law,  were  enti- 
tled to  notice  to  quit  It  may  be  remarked  that  this  rule,  as 
to  notice  to  quit  seems  highly  just  and  reasonable,  as  it  re- 
spects the  rights  of  tenants,  without  essentially  prejudicing  the 
interest  of  landlords ;  and  that  the  EngtUh  courts  have  lat- 
terly been  more  liberal  in  the  application  of  it,  extending  it 
even  to  tenants  at  will.     (13  Easij  210.) 

Motion  granted. 


[*270]      *  J  ACKSONf  ex  denu  Vanbeuken  and  others,  against 

•  YOSBURGH. 

A,  di«d  sell-  THIS  was  an  action  of  ejectment,  for  a  certain  piece  of  land 
feaTin'^  'tbre«  ^"®^  '^^  Islund,  in  the  town  of  Kinderhook,  in  the  county 
MM^^i.,  c!&,  of  Columbia,  The  cause  was  tried  before  Mr.  Justice  Yaies^ 
^  'of "  wt"-  *^  ^^^  Ck>lumbia  circuit,  in  November,  1811. 
ment^by^^ltbe  The  plaintiif  proved  that  the  premises  in  question  formerly 
^*inst**£^who  ^Jclonged  to  Johannia  Van  Deursen,  the  elder,  who  occupied 
fuimedtoboid  them  Until  his  death,  in  1757.  Robert y  his  eldest  son,  died, 
offenwi  b'cH^  '^^^^'^S  ^'*  children,  Peter,  Stephen,  Laurence,Cynth%a,  Mary, 
dence  the  will  formerly  the  wife  of  John  Vanbeuren,  and  Christiana,  who 
1757*  b* which  "**"^"®^  John  Boyd,  both  of  whom  died,  leaving  four  sons, 
he  Jevaed  his  Robert,  WUUam,  John,  and  James,  who,  with  Mary  Van- 
hif^threcT^*  *®  beuren,  are  the  lessors  of  the  plaintiff.  The  three  sons  of 
and  their  iw?ni|  Johannxs  Van  Dsursen,  the  elder,  to  wit,  Robert,  Laurence, 
in  eqwai  p»«-  and  John,  succeeded  to  the  possession  of  their  Other's  estate, 
CeiiH^"ot>jected  of  which  7^  Islond  IB  a  part,  and  which  John  afterwards  oc- 
that   the  will  cupicd  and  improved  alone. 

ac^ooaT'o^  the  The  defendant  produced  the  will  of  Johannxs  Van  Deursen, 
"Tti?  ^^*E  dated  the  11th  December,  1757,  by  which  he  devised  his  real 
waived' the  pro^  cstatc  to  his  three  sons,  Robert,  Laurence,  and  John,  an  undi- 
duction  of  the  vided  third  part  to  each  and  to  their  heirs  and  assigns  for  ever. 
on  i  parol  par-  After  his  death,  in  1757,  his  sons  lived  together  in  one  house. 
tuwn  of  the  After  John  married,  the  sons  lived  in  separate  rooms.  John 
tate,  ^betw^n  Continued  to  live  in  the  east  room  for  several  years,  and  then 
^  **>*«•  nSs'  ""^^^^  ^  ^  plsce  where  the  defendant  now  Kves,  and  continu- 
a  previous  hoi'  od  to  work  ou  the  old  &rm  as  usual.  The  sons  built  a  mill  after 
ding  by  them,  their  father's  death,  which  they  attended  alternately  ;  but,  after 
common)*  and  John  married,  they  possessed  the  rest  of  the  farm  separately. 
the  separate  John  posscsscd  the  premises  on  the  east  side  of  the  road,  and 
Ser*Uie°°part'r  Robert  ou  the  west  side  of  the  road. 

^jojjjof  ^- «n-  Cornelius  Van  Alen,  a  witness  for  the  plaintiff,  testified  that 
that  time,  "'it  ^^  knew  the  premises  forty  years  ago,  when  they  were  possessed 
was  held,  that  by  the  three  brothers.  The  field  west  of  the  road  was  colled 
[  *  27 1  ]  the  *'back  land.  After  John  married,  he  possessed  separately. 
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Laurence  and  Robert  did  not  divide,  but  took  two-thirds,  and  new-york 
John  one-third.    After  the  death  of  Robert y  when  all  his  child-  ^^"^'^  ^^^ 
ren  were  present,  one  of  them  said  to  the  witness,  that  they  had      Jacxsok 
settled  with  their  uncle  John  and  divided,  and  that  Joka  took  v. 

The  hlandy  and  Robert  and  Laurence  the  land  on  the  oppo-  ^'^^^^ 
site  side  of  the  road,  and  over  the  creek ;  John  had  the  south  though  when  a 
end  of  ihebuehrlandy  and  the  others  the  north  end.  Eykebuah  ^n°M^*ad^h- 
land  was  also  divided,  but  how  the  witness  could  not  recollect,  ted,  a  parol 
This  conversation  took  place  in  the  presence  of  Stephen  and  ^^'°  bj  p^' 
Laurence^  the  sons  of  *Robert,  who  claimed  the  share  of  their  session  under 
mcle  Laurence.  '^^yet^h^ 

Elizabeth  Van  Deureen^  the  widow  of  John^  the  brother  the  whole  t^\x 
of  Robert  and  Laurence^  testified,  that  before  her  marriage  p^J^®  ^uJSj 
with  Johny  which  took  place  thirty  years  ago,  the  brothers  pptbe  tenancy 
lived  together  in  the  same  house,  and  after  her  marriage,  for  Mroi"partiSo 
about  five  years,  John  had  the  management  of  the  farm,  and  u  denied,  a  pa- 
Robert  of  the  miUs.    The  division  was  made  in  the  life-time  ^^^  p^SSLlSS 
of  Robert  and  Laurence,  and  before  John  left  the  house.   John  under  it,  wiu 
wcs  to  have  one-third ;  and  the  land  on  the  east  side  of  the  "^„t  ^  JJJ^I 
creek  was  laid  down  as  one-third  of  the  farm,  and  called  the  <er  Uie   uue  $ 
New  Bowery.    On  the  west  the  whole  was  laid  down  as  two-  J*'  ^17  of  ^ 
thirds.     John  took  one  part,  and  Robert  and  Laurence  the  the  tjUe  was  to 
other  parts.     Robert,  being  the  eldest,  had  his  election,  and  j^  b**"m  *h^ 
he  chose  the  north  end  of  the  bush-land  and  John  the  south,  at    law,    and 
Robert  took  the  place  where  Mr.  Vanbeuren  lives ;  and  John  devested  by  i!j^ 
on  the  opposite  of  the  road,  called  Collie^ a  Crawl    Robert  roi. 
took  the  back  land,  and  John  The  Island,  being  the  premises  ter'ajHJMession 
in  question.     Robert  took  the  north  end  of  the  Kinderhook"  by  iTfor  so 
fiy,  and  John  the  south  ;  and  the  same  division  was  made  of  l^|ncyin*!Joiii^ 
EykAush.    The  brothers,  before  this  partition,  divided  the  mon       might 
grain.     This  partition  took  place  in  May,  1785,  or  1786,  and  Ju^ednTetfb; 
John  moved  to  the  place  where  the  defendant  now   lives,  offering  the  WiU 
John  occupied  the  lands  allotted  to  him  by  the  division,  sepa-  ^M-  ^^  '^ 
rately,  until  his  death.     The  old  homestead  was  not  divided,  door  was  shut 
On  her  cross-examination,  the  witness  testified,  that  this  division  "f "pJSoJj^jJJ^ 
took  place  between  the  brothers  while  standing  in  the  door-  other  source  of 
yard.    They  first  made  offers  to  each  other.     Robert  asked  ^^«-(«) 
John  if  he  would  take  the  east  side  of  the  creek,  and  John  re- 
turned the  question ;  but  neither  agreed  to  accept  it.     They 
agreed  that  the  east  side  of  the  creek  should  be  set  off,  as  one 
third  of  the  Kinderhook  estate,  and  that  the  lands  on  the  west 
side  should  be  divided  into  two  parts,  of  which  John  should 
liave  one.     Laurence  then  lived  with  Robert.     John  and 
^Laurence  came  into  the  house,  immediately  after  the  division,      [  **  272  ] 
and  John  stated  the  division,  in  the  hearing  of  Laurence,  who 
assented  to  it,  as  above-mentioned.     Laurence  said,  '^  Now  we 
know  where  our  land  is,  and  we  shall  hereafter  work  separately."  '{a)  Vide  Jack- 
Robert  and  Laurence  took  possession  according  to  the  division,  i^j^i^^Rn. 
and  always  lived  separately   from  John.    The  division  was  6\^.Jacisonr. 
agreed  to  in  the  door-yard ;  and  the  witness  occasionally  stop-  ^^I^Mi^'vn. 
ped  at  the  door  to  hear  the  conversation.  Hnburi     ▼. 

Other  witnesses  confirmed  the  testimony  of  this  witness,  as  to  ^<wrf,6CraiicA, 
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NEW- YORK,  the  separate  possessions  of  the  brothers,  as  long  as  they  could 

October,  1812.  remember,  for  twenty-four  years,  or  more. 

^"^][^J^^^)^       The  defendant  gave  in  evidence,  an  order  of  the  judge  of  the 
▼.  Court  of  Probate,  authorizing  the  administrators  to  sell  the  real 

VofBvaoH.    ^^^  Qf  John  Van  Dearaen,  and  the  deed  made  in  pursuance 
thereof  to  the  defendant,  dated  the  24  th  JuLy,  1801. 

A  deed  was  also  produced  in  evidence  from  John  and  his 
wife,  and  the  heirs  of  Robert  and  Lawrence^  to  Daniel  Siaats 
and  Adam  Van  Alen,  for  the  mills;  in  which  John  warranted 
for  one-third  and  the  other  grantees  for  two-thirds. 

The  plaintiff  then  offered  to  prove  that  Johannis  Van  Deur- 
sen  the  elder,  was  insane  at  the  time  of  making  his  will ;  and 
that  a  year  or  two  after  the  division  spoken  of  by  Elizabeth 
Van  Deursen,  Robert  told  John  that  he  had  no  right  under 
the  will ;  and  that  Staate  had  made  an  application,  long  after 
the  death  of  Robert,  for  a  division  of  the  lands  on  the  east  side 
of  the  creek  ;  and  offered  also  to  show  by  parol,  that  he  claimed 
by  deed  from  John  Van  Deursen ;  but  this  evidence  was  ob- 
jected to  and  overruled  by  the  judge. 

Cynthia  Van  Deursen,  was  called  as  a  witness  for  the  plain- 
tiff. Her  evidence  was  objected  to,  but  admitted  by  the  judge. 
She  was  the  daughter  of  ttobert,  and  remembered  the  trial  at 
Claveracky  and  that  John  called  on  her  brothers  and  sisters  soon 
after,  and  said  he  had  been  to  Claverack,  and  that  he  and 
Staata  had  tried  to  get  the  lands  on  the  east  side  of  the  creek 
divided.  He  asked  if  they  would  take  away  the  lands  their 
father  had  given  to  them ;  that  it  had  now  been  proved  that  the 
will  was  good  for  nothing,  and  void.  He  said  nothing  about 
any  previous  division,  and  asked  if  they  would  give  him  a  con- 
veyance, to  which  they  agreed.  This  was  a  short  time  before 
John  died,  and  at  the  time  the  deeds  were  executed.  Whether 
Mrs.  Boyd  was  then  dead  or  not,  the  witness  did  not  recollect. 

[  ♦  273  ]  She  was  not  then  present.  She  died  *before  her  husband.  On 
her  cross-examination,  the  witness  said  that  John  went  into  pos- 
session of  The  Island  after  his  marriage.  Before  he  moved, 
Robert  and  Laurence  held  together ;  John  held  possession  sep- 
arately, as  stated  by  the  other  witnesses.  Deeds  were  given  to 
John  according  to  the  contract.  Laurence  died  about  twenty- 
five  or  twenty-six  years  ago,  and  from  that  time  the  possessions 
had  been  uninterrupted.  The  defendant  purchased  the  back 
lot  of  the  Boyds.  He  owned  The  Island  and  Collie's  Crawl. 
The  plaintiff  again  offered  to  prove  the  insanity  of  Johannis 
Van  Deursen  the  elder,  at  the  time  of  making  the  will,  and  to 
disprove  the  fact  of  acquiescence  under  it,  to  which  the  defend- 
ant's counsel  objected.  The  judge  decided  that  the  defendant 
must  either  abandon  the  will  altogether,  and  rely  upon  the  di- 
vision, or  he  should  admit  the  evidence  to  impeach  the  va< 
lidity  of  the  will.  The  defendant's  counsel  then  declared  that 
they  should  rely  upon  the  division  merely. 

The  defendant  produced  two  deeds,  both  dated  the  18th 
March,  1797,  one  from  John  Van  Deursen  and  wife  to  Cynthia 
Van  Deursen  and  others ;  the  other  from  Cynthia  Van  Deur- 
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sen  and  others  to  John  Van  Deuraen;  and  it  appeared  that  the  new-york, 
defendant  was  counsel  for  the  heirs  of  Robert  Van  Deursen,  ^^o^er,  isi*. 
on  the  hearing  of  Stoats  for  a  partition,  and  then  produced,  "^"jI^^^I^lT^ 
pursuant  to  a  notice  for  that  purpose,  the  deed  from  Cynthia  v. 

Vim  Deuraen  and  others,  the  heirs  of  Robert,  to  John,  and    ^^sborow 
which  contained  a  covenant  of  warranty  against  all  persons 
claiming  under  Robert  or  Laurence, 

The  judge  charged  the  jury,  that  the  plaintiff  had,  in  the  first 
instance,  made  out  a  clear  right  of  recovery.  That  the  defend* 
ant  having  elected  to  rely  on  the  parol  partition  between  the 
brothers,  and  not  to  claim  under  the  will,  the  jury  were  not  to 
be  influenced  by  the  will,  further  than  its  existence  ought  to  be 
evidence  of  the  probability  of  a  division  ;  that  the  only  question 
lor  the  jury  to  decide  was,  whether  there  had  been  a  division 
made  between  the  brothers  ;  and  if  so,  whether  it  was  intended 
to  be  permanent,  or  whether  for  temporary  purposes  only ;  that 
if  they  believed  that  there  had  been  no  division  made,  or  that  it 
was  for  temporary  purposes  only,  they  ought  to  find  for  the 
plaintiff  for  two-sixths  of  the  whole  premises ;  otherwise,  for 
the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  for  two-sixths  of 
the  premises. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

*£.  WiUiamay  for  the  defendant.  The  acts  of  possession  [*274| 
proved,  down  to  the  year  in  which  the  division  was  made,  were 
those  of  co-tenants,  and  are  inconsistent  with  the  idea  that 
Robert  claimed  as  sole  heir  to  his  father.  The  three  sons  of 
Johannia  the  elder,  exercised  joint  acts  of  ownership.  The 
deed  shows  that  the  miU,  which  was  not  divided,  was  held  by 
them,  as  co-tenants,  in  common,  and  they  warranted  as  tenants 
in  common.  This  tenancy  in  common  was  confirmed,  by  the 
division  which  took  place,  more  than  twenty  years  ago,  since 
which  time  the  property  has  been  held  in  severalty.  Here  is  a 
possession  by  the  three  sons,  as  tenants  in  common,  from  the 
year  1757,  until  the  division,  and  subsequently,  in  severalty,  for 
a  period  of  more  than  fifty  years.  A  will  from  the  ancestor  is, 
therefore,  to  be  presumed  ;  or,  if  necessary,  a  grant  from  the 
ancestor  to  the  three  sons  may  be  presumed,  as  Robert,  the 
eldest  son,  acquiesced  in  the  possession  in  common.  (3  Johna. 
Caa.  295.  2  Cainea'  Rep.  383.  1  Cainea'  Caaea  in  Error, 
1—20.) 

A  parol  division  of  land,  carried  into  effect,  by  possessions 
taken  in  severalty,  according  to  the  division,  is  valid,  and  suffi- 
cient to  sever  the  tenancy  in  common.  (Jackaon  v.  Harder, 
4  Johna.  Rep.  202—212.) 

The  evidence  is  full  and  conclusive  to  the  fact  of  a  parol  par- 
tition. 

Though,  at  the  trial,  on  account  of  the  allegation  of  the  in 
sanity  of  the  testator,  the  defendant,  under  the  direction  of  the 
judge,  abandoned  the  will,  yet  he  did  not,  thereby,  waive  the 
presumption  of  law,  arising  from  the  facts  in  the  case,  of  the 
existence  of  a  will  or  grant. 
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NEW- YORK,      But  whether  there  was  a  will,  or  not,  is  immaterial;  sinoe 
October,  1812.  there  was  a  partition  made,  to  which  Robert  was  a  party,  and 
^^'TicwolT^  to  which  he  assented ;  for  he  is  now  estopped,  by  his  own  acts ; 
V-  from  saying  that  there  was  not  a  tenancy  in  common.     The 

VoiBUKaH.    JQf0j)(]^||t  has  shown  a  partition  in  fact,  and  possessions  acced- 
ing to  it,  for  near  thirty  years. 

Again,  if  John  did  not  hold  as  tenant  in  common,  he  held 
tortiously,  and  adversely  to  Robert,  for  more  than  twentynsix 
years ;  so  that  there  was  a  descent  cast  which  t<^ed  the  right 
of  entry  ;  an  adverse  possession  sufficient  to  oust  even  a  tenant 
in  common.  {Smith,  ex  dem.  Teller,  v.  Bvrtis  and  another, 
6  Johns,  Rep.  197.) 

Again,  the  evidence  of  Cynthia  Van  Deureen  ought  not  to 
have  been  admitted  to  prove  the  admission  of  the  defendant 
Parol  evidence  of  a  disclaimer  of  title  to  real  property  is  inad* 
missible.  (Jackson,  ex  dem.  Van  Alen  and  others,  v.  Vos- 
burgh,  7  Johns  Rep.  186.) 

Van  Buren  and  Foot,  contra.  The  will  of  Johannis  Van 
Deursen  was  wholly  abandoned  at  the  trial,  and  the  cause  was 
[  •275]  stripped  *of  all  color  of  title.  The  only  question  was  as  to  a 
parol  partition.  In  order  that  a  parol  division  should  be  valid, 
so  as  to  conclude  the  rights  of  the  parties,  it  must  be  a  division 
of  the  land,  or  property,  itself,  and  permanent,  not  a  mere  tem- 
porary separation  of  the  possession,  until  a  permanent  division 
is  made.  Here  was  a  valuable  estate,  said  to  be  divided  be- 
tween three  brothers,  in  an  accidental  conversation,  at  which 
no  witness  was  present ;  the  only  evidence  of  it  being  the  tes- 
timony of  a  person  who,  as  she  passed  to  and  fro,  casually 
heard  the  conversation  between  the  parties.  No  doubt  a  paroi 
partition  may  be  proved  by  parol.  So  it  may  also  be  disproved 
by  parol ;  and  the  plaintiff  proved  that  John  applied  to  the 
other  heirs  for  a  division  long  after  the  alleged  partition. 

The  will  being  abandoned,  what  evidence  was  there  of  a 
tenancy  in  common  ?  To  render  a  parol  partition  valid,  a  title 
in  common  must  be  shown.  The  only  question  related  to  a 
parol  partition.  It  was  a  question  of  fact,  on  which  the  jury 
have  decided,  and  their  verdict  ought  not  to  be  disturbed. 
The  other  points,  suggested  by  the  defendant's  counsel,  were 
not  made  at  the  triaf,  and  are  not,  therefore,  now  to  be  dis- 
cussed. 

The  testimony  of  Cynthia  Van  Deursen  does  not  come  within 
the  rule  laid  down  in  Jackson,  ex  dem.  Van  Alen,  v.  Vos- 
burgh.  Her  evidence  went  merely  to  explain  a  doubtful  fact 
The  confession  of  a  party  is  the  highest  evidence  against  him ; 
and  though  it  cannot  be  admitted  to  transfer  a  title  to  land, 
yet  it  may  be  received  to  explain  a  doubt  as  to  that  title. 

Again,  after  the  party  has  produced  a  will,  and  then  waived 
it  as  void  and  of  no  effect,  the  law  will  not  presume  a  will ; 
nor  will  the  law  presume  a  grant,  when  the  party  alleges  that 
he  holds  under  a  will,  not  by  grant 

Van  Vechten,  in  reply,  said,  that  the  will  was  wholly  aban** 
doned  ;  and  if  it  is  to  be  considered  as  out  of  the  case  for  one 
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purpose,  it  must  be  so  for  every  purpose.   It  cannot  be  used  by  new-tork, 
the  plaintiff  to  rebut  the  legal  presumption  of  title  arising  from  P^JJ^^^J^J^. 
the  long  continued  possession,  and  acquiescence  of  the  parties,      jackmh 
Such  a  possession  acquiesced  in  for  such  a  length  of  time,  must  ▼• 

be  considered  as  grounded  on  title,  the  evidence  of  which  is  lost  ^'■^*^"« 
by  lapse  of  time.  The  mill,  which  was  a  part  of  the  estate  of 
Johannis  the  elder,  was  sold  by  all  the  parties,  and  the  heirs  of 
Robert  warranted  *as  to  one  third.  \{ Robert  was  the  heir  at  law  f  *  276  ] 
of  JohanmSy  he  was  heir  to  the  whole  estate ;  and  how,  then,  do 
the  heirs  of  Robert  join  in  a  deed  for  the  mill,  and  warrant  only 
as  to  one  third  ?  He  dwelt  on  the  facts  in  the  case,  to  show 
an  entire  acquiescence  by  Robert^  and  his  heirs,  in  the  occu- 
pation in  severalty  by  John  as  owner. 

Per  Curiam.  Johannie  Van  Deureen^  deceased,  is  admitted 
to  be  the  source  of  title,  as  claimed  by  both  parties.  His  son 
Robert y  under  whom  the  lessors  of  the  plaintiff  derive  title,  was 
his  heir  at  law ;  and  the  defendant  claims  under  John^  a  younger 
son  of  Johannia.  To  establish  his  right,  the  defendant  introduc- 
ed the  will  of /o&annM,  and  then  went  into  proof  to  show  that 
his  three  sons  held  and  used  the  real  estate,  oi  which  their  father 
died  seised,  as  tenants  in  common,  until  about  the  year  1786, 
when  a  parol  partition  was  made  between  them,  upon  which  the 
premises  in  question  were  allotted  to  John.  On  the  part  of  the  * 
plaintiff,  proof  was  offered  to  show  that  Johannie  Van  Deureen 
was  incapable  of  making  a  will.  This  was  objected  to,  but  admit- 
ted by  the  judge,  if  the  defendfint  relied  upon  the  will  to  establish 
his  title.  Upon  this  the  defendant  elected  to  abandon  the  will,and 
rely  upon  the  right  derived  under  the  parol  partition.  One  of  the 
grounds  urged  in  support  of  the  present  motion  is,  that  this  will 
was  improperly  excluded.  There  certainly  can  be  no  pretence 
for  setting  aside  the  verdict  on  that  ground.  For,  if  the  defendant 
set  up  thu  will  as  a  part  of  his  title,  and  meant  to  rely  upon  it 
to  take  away  the  right  of  the  heir  at  law,  it  was  surely  competent 
for  those  claiming  under  the  heir  at  law  to  show  that  the  testa- 
tor was  incapable  of  making  a  will.  The  only  question  before 
the  jury  was  respecting  the  parol  division  ;  and  if  this  division 
was  valid  in  law,  it  might  be  questionable,  whether  the  verdict 
ought  not  to  be  set  aside,  as  being  against  the  weight  of  evi- 
dence. There  is  no  doubt  but  that,  where  the  title  is  admitted 
to  have  been  in  common,  a  parol  partition,  followed  up  by 
poseeseion^  will  be  valid,  and  sufficient  to  sever  the posaeeeion. 
(4  Johns.  Rep,  212.)  But  where  the  whole  right  and  title  of 
the  party,  setting  up  such  tenancy  in  common,  is  denied,  and 
in  &ct,  abandoned,  as  in  the  present  case,  by  laying  out  of 
view  the  will  of  Jidkannia  Van  Veureeny  the  parol  partition  will 
not  operate  as  a  transfer  of  title.  The  will  having  been  aban- 
doned, the  title  was  in  Robert,  as  heir  at  law,  and  that  could 
not  be  devested  by  parol.  The  ^'possession  in  common  was  [*277] 
for  such  a  length  of  time,  that,  perhaps,  a  title  in  common  might 
have  been  presumed,  had  not  the  defendant  shown  the  source 
from  which  he  claimed  to  have  derived  it.  But  this  source 
being  the  will  of  Johannia  VanDeuraen,9mid  that  having  been 
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^*|^J|^J^^^J^-  other  title.     No  question  as  to  adverse  possession  appears  to 

Radcmff  i^AV®  been  submitted  to  the  jury ;  and  had  there  been,  there  is 
▼•  no  ground  to  disturb  the  verdict  on  that  account.     The  motion 

"^Co?  '*'  for  a  new  trial  must,  accordingly,  be  denied.    Motion  denied. 


J.  Radcliff  and  otheks  against  The  United  Insu- 
rance Company. 
Same    against    Same. 

a  poiicj  of  THESE  were  actions  on  two  policies  of  insurance  on  the 
SJTeTaciau^^;  "^"g  miliam  Tell,  and  her  cargo,  dated  sixth  December,  1807, 
that  Ou  in»U'  <<  at  and  from  New-  York  to  St.  Lucar."  On  a  former  trial  of 
ruk  qf%ioct-  ^^^  causc,  a  vcrdict  was  found  for  the  plaintiffs,  which  was  set 
mded  voru.  It  aside,  and  a  new  trial  granted,  chiefly  for  the  misdirection  of 
J'u«%"w« "  th«  Hge.  (See  7  JoAiw.  iiep.  38-:57.) 
blockade  in  The  cause  was  again  tried,  at  the  sittings  in  Neto^York,  on 
^Z\t^n^on  *•*?  ^^»^  December,  181 1,  before  Mr.  Justice  Van  Ness.  The 
that  account,  evidence,  on  the  second  trial,  was  nearly  the  same  as  that  given 
Tf.*.  *!!?^«f"?!  on  the  first.     The  additional  evidence  consisted  of  an  explana- 

Just,  or  not,  it  .  .         ,        ^^t,  n    i  i  i  i»     i        i    • 

came  within  the  tory  deposition  by  ihomas  Holden,  the  master  of  the  brig; 

risS  ofrwlik!  *"^  '^y  •'«*«*  Lovett,  master  of  the  Cmnecticui.  Two  other 
aded  port  wituesses  Were  examined  ;  Joseph  P.  Manny,  on  the  part  of 
irace^of^con'  ^^^  plaintiffs,  and  Samuel  Lyle,  on  the  part  of  the  defendants. 
demnatioa  is  Holden  Stated  that  by  the  words  '*  the  fleet  oflf  Cadiz,  or  be- 
rRNuilf  of  ***a  ^^^®  Cadiz,'*  or  similar  words,  used  in  his  former  deposition,  he 
bTMtrh  of  a  did  not  mean  to  describe  the  actual  position  of  the  fleet  alluded 
ra5o*?t\  ^  ^^»  "^"^  merely  to  designate  the  fleet  itself,  about  which  he  was 
nta  facie  ^-  Speaking.  That  when  the  lugger  and  the  prizes  joined  the  fleet, 
dence  of  the  which  was  about  forty-eight  hours  after  the  capture  of  the  fVilr 
[**  278  ]  liam  Tell,  the  fleet  *lay  ofl*  Cape  Spartel,  but  the  reason  of  iU 
bT^k^d^  •  "^d  '^'"8  tbere  he  did  not  know.  The  weather,  previous  thereto, 
it  hi^  not  enough  had  been  moderate  and  pleasant,  and  the  wind  very  light.  The 
f  *'  \**®.  j"^y  lugger  having  placed  the  prize  under  the  charge  of  the  fleet,  did 
to  the  existence  not  Continue  with  it  more  than  an  hour  and  a  half,  but  proceed- 
of  the  blockade  ed  for  Gibraltar.  About  thirty  hours  after  leaving  the  fleet,  the 
the  capt^,  to  lugger  encountered  a  considerable  storm,  which  drove  her  on  the 
*"filld'**  *^^"*  Barbary  coast,  and  obliged  her  to  put  into  a  port  there  to  re- 
fer the^Iain-  P&^r*  He  ncver  heard  of  the  blockade  of  St.  Lucar.  When 
*Sw^  •  f^"  ^^^  luSK®*"!  ^ft®''  ^he  capture,  joined  the  fleet,  the  witness  could 
bhM:^aded  'on  "ot  see  land,  nor  could  he  tell  how  far  it  was  distant  from  Cape 
J|>«  ?2J^'^*"'""  Spartel,  nor  how  Cadiz  bore  from  the  fleet. 
'^*  Jabez  Lovett,  master  of  the  ship  Connecticut,  deposed,  that 

shortly  after  he  passed  Cape  St.  Mary's,  he  was  chased  by  two 
frigates ;  that  they  could  not  know,  from  the  course  he  was  steer- 
ing, whether  he  was  going  to  Cadiz  or  St.  Lucar.     After  he 

(c)  The  sentence  of  a  foreim  court  of  admiralty  Is  onlf  primAfndt  evidence  of  the  facts  oa 
which  the  condemnation  purports  to  have  been  rounded,  and  in  a  collateral  anion  such  evi- 
dence may  be  rebutted  by  showing  that  no  such  facte  did  fn  reality  ex  let.  Francis  v.  Oms 
Iiu.  Co,  6  CowM,  4U4.  S.  C.  iH  erroTf  9  IVmiUU^  64.  The  Court  will  not  heat  an  arsument  to 
show  -that  such  a  sentence  is  conclusive  of  the  fhrta  on  which  the  Tureien  court  pniceriifd. 
M't»-yvrk  Fttemn  Ins.  Co.  v.  Dt  WM.  9  Cuwe*,  56.  Tor  the  other  points  discussed  in  kLU' 
ciiffn,  Unitad  Iiu.  Co.  Vide  7  JoJkiu.  l^p.  38  d  teg. 
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altered  his  course,  to  run  into  St.  Lucar^  the  frigates  endeavor-  new-york, 
ed  to  cut  him  off,  and  chased  liim,  until  he  came  to  anchor,  ^<^'o*wo  >8ii 
under  the  guns  of  the  fort  at  St  JLiAcar;  that  when  he  arrived  ^^'iuBCLm^ 
there,  on  the  4th  of  February^  180d,  he  understood  St  Lucary  v. 

as  well  as  Cadiz,  was  blockaded,  and  had  been  so  for  some  time  co.  "' 
before ;  that  he  continued  there  two  months,  during  which  time, 
and  when  he  left  it,  it  was  universally  understood  to  be  block- 
aded. The  blockading  squadron  might  be  seen  daily,  and  he 
saw  it  twice ;  thdt  when  he  came  out  of  St.  Lucar,  he  saw 
twenty-four  sail  of  the  squadron ;  he  escap#i  them  in  tlie  night. 
The  distance  from  St.  Iaacot  to  Cadiz  is  twenty-five  miles  by 
water,  and  fifteen  miles  by  land.  Cargoes  landed  at  St.  Lucar 
may  be  easily  transported  to  Cadiz  in  boats  along  the  shore. 
The  squadron  blockading  Cadiz,  would  necessarily  blockade 
jSif.  IjucaTy  if  it  was  intended  to  be  blockaded.  He  undertook 
the  voyage  to  St.  Lucar  on  the  information  of  his  brother,  James 
Lavetty  at  St.  Jjucar.  Before  he  left  Nevy-  York,  he  heard  that 
Cadiz  was  blockaded,  but  not  St.  Lucar. 

The  letter  of  Mr.  Canning y  dated  8th  January,  1808,  which 
was  read  in  evidence,  stated,  ''  that  his  majesty  had  adjudged  it 
expedient  to  establish  the  most  rigorous  blockade  at  the  entrances 
of  the  ports  of  Carthagenay  Cadiz  and  St.  Lucary  and  all  the 
intermediate  ports  between  Carthagena  and  St.  Lucar." 

Richard  Bayley^  a  witness  for  the  defendants,  testified,  that 
he  was  at  Cadiz  from  the  last  of  October y  1807,  to  March, 
1808 ;  *that  he  understood,  from  the  general  report  and  under-  r  *  g^g  i 
standing,  when  he  arrived  there,  that  Cadiz  and  St.  Lucar  were 
blockaded.  The  same  fleet  could  blockade  both  ports,  if  that 
was  intended.  Vessels  not  having  provisions  were  sometimes 
permitted  to  enter  Cadiz ;  but  vessels  with  provisions  were  turn- 
ed away.  Provisions*  were  carried  along  shore  from  St.  Lucar 
to  Cadiz.  He  kept  his  cargo  for  a  rising  market,  in  consequence 
of  daily  hearing  that  both  ports  were  blockaded.  The  cruising 
ground  of  the  squadron,  as  he  was  informed,  was  from  Cape 
Spartel  to  Cape  St.  Mary's.  The  blockade  began  to  be  more 
rigorous  some  time  in  January.  Some  new  orders  arrived  at 
CadiZy  fi-om  Englandy  in  January,  after  which  the  blockade 
was  more  rigorously  enforced.  The  usual  passage  for  a  despatch 
vessel  from  Portsmovth  to  Gibraltar  was  fi^om  eight  to  twelve 
days.  He  understood,  at  Cadiz,  that  it  was  the  practice  of  the 
blockading  squadron  to  keep  small  vessels  off  Cape  St.  Mary's ; 
he  saw  only  a  gun  brig  when  he  entered,  but  was  not  hailed  by 
her,  though  within  a  sufficient  distance  for  that  purpose. 

Joseph  P.  Manny  testified  that  he  arrived  at  Cadiz  about 
the  22d  of  September,  and  left  it  about  the  22d  of  November , 
1807,  at  which  time  St.  Lucar  was  not  considered  in  a  state  of 
blockade.  He  was  warned  by  an  English  cruiser  not  to  go  to 
Cadiz,  and  was  told  he  might  go  to  any  other  port  in  Spain. 
He  went  to  Algesiras,  and  transported  his  cargo,  coastwise,  to 
Cadiz.  'The  distance  between  the  two  places  is  about  one 
hundred  and  twenty  miles.  A  good  passage  from  England  to 
Cadiz  is  fifteen  days ;  it  has  been  made  in  eight  days,  though  it 

S35 


279  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  usually  takes  a  longer  time.  •  The  usual  passage  would  be  twenty 
October,  i8if .  jays.  The  same  squadron  would  blockade  both  CMiz  smd  Si. 
^'tu^^^^^^  LucoTy  if  both  were  intended  to  be  blockaded. 

V.  Samuel  Lyle  testified,  that  in  a  voyage  from  New-York  to 

Uhit w  ivf .  Q^ig  ^^  Algeairaa,  he  was  boarded,  about  the  20th  Novem- 
ber, 1807,  between  Cape  St.  Vincent  and  Cape  St.  Mary's,  by 
an  English  gun  brig,  and  warned  not  to  go  into  Cadiz  or  St. 
Lucar,  as  they  were  blockaded ;  and,  in  consequence  of  this 
warning  he  went  to  Algesiras,  where  he  understood  that  both 
Cadiz  and  St.  Lumr  were  blockaded.  He  went  by  land  from 
Algesiras  to  Cadiz,  where  he  arrived  between  the  1st  and  the 
10th  of  February,  1808,  and  were  he  also  understood  that  Cadiz 
and  St.  Lucar  were  blockaded,  and  that  the  blockade  was  more 
rigorous  in  consequence  of  some  new  orders  from  England. 

A  witness  testified,  that  an  ordinary  passage  from  Falmouth 
f  ^280]       to  ^  Cadiz,  for  a  government  packet,  was  from  eight  to  twelve 
days.     Twenty  days  would  be  a  long  passage  in  winter ;  fifteen 
days,  at  that  season,  would  be  a  fidr  allowance. 

Several  witnesses  testified,  that  when  the  WiUiam  TeU  left 
New-  York,  it  was  not  known,  or  supposed,  that  St.  Lucar  was 
blockaded.  The  William  Tell  was  captured  in  the  regular 
track  to  «Sf.  Lucar. 

The  judge  charged  the  jury,  that  if  St.  Lucar  was  blockaded 
in  fact,  and  the  William  Tell  had  approached  within  the  cruising 
ground  of  the  blockading  squadron,  at  the  time  of  her  capture, 
they  ought  to  find  for  the  defendants,  whether  the  capturing 
vessel  belonged  to  the  squadron  or  not ;  but  that  if  St.  Lucar 
was  not  blockaded,  and  lif  the  blockade,  at  the  time  of  the  cap- 
ture, had  been  voluntarily  raised,  or  suspended,  or  if  the  Wil- 
liam Tell  had  not  reached  the  cruising  ground,  they  ought  to 
find  for  the  plaintiffs ;  that  the  mere  blowing  off  of  the  block- 
ading squadron,  if  they  resumed  their  station  with  due  diligence, 
would  not  be  a  raising  or  suspension  of  the  blockade,  in  the 
mean  time ;  that  the  defendants  must  bring  themselves  within  the 
exception  in  the  policy ;  and  that  if  the  proof  was  not  satis&ctory 
that  St.  Lucar  was  blockaded,  on  the  27th  of  January,  1808, 
or  if  the  jury  had  doubts  on  that  point,  they  ought  to  find  for 
the  plaintiffs. 

The  jury  found  a  verdict  for  the  plaintiffs ;  and  being  asked 
by  the  counsel  of  both  parties,  if  they  found  for  the  plaintiffs  on 
the  ground  that  St.  Lucar  was  not  blockaded,  they  answered 
in  the  affirmative. 

A  motion  was  made,  by  the  defendants,  for  a  new  trial ;  1 .  Be- 
cause the  verdict  was  against  evidence ;  2.  For  the  misdirection 
of  the  judge. 

The  cause  was  argued  by 

Hoffman  and  WeUs,  for  the  defendants. 

P.  W.  Radcliffs.nd  Van  Vechien,  for  the  ptaintifTs. 

Kent,  Ch.  J.  delivered  die  opinion  of  the  court.  The  motion 
fi>r  a  new  trial  is  made  upon  two  grounds ;  1.  That  the  verdict  is 
against  evidence ;  and,  2.  That  the  judge  misdirected  the  jury. 

I.  The  first  point  is  open  for  a  free  consideration,  notwith- 
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standing  a  new  trial  has  been  once  granted  in  this  cause.  The  new-tork, 
verdict  was  formerly  set  aside  for  misdirection.  That  was  the  ^^c*©^*'*  I812. 
main  *ground  of  the  opinion  of  the  court,  and  the  jury  gave  the  ^"juocLirr^ 
first  verdict  in  pursuance  of  the  direction  of  the  court  on  a  point  v. 

of  law,  and  without  giving  themselves  any  time  to  deliberate  ^""c«  ^"* 
upon  the  question  of  fact  of  the  existence  of  the  blockade.    That 
question  was,  in  this  last  trial,  for  the  first  time,  submitted  to  the 
jury,  and  deliberately  passed  upon  by  them. 

The  question  is,  whether  St  Lucar  was,  at  the  time  of  the 
captture,  a  blockaded  port,  within  the  exception  in  the  policy. 
This  is  a  matter  of  feet,  depending  on  a  contract  between  our 
own  citizens.  It  has  nothing  to  do  with  any  conflict  between 
belligerent  and  neutral  pretensions.  It  does  not  necessarily  in- 
volve any  examination  into  the  just  extent  of  these  pretensions. 
It  is  a  plain  inquiry  into  the  existence  of  a  fact,  viz.  was  here  a 
loss*  chargeable  to  the  existence  of  a  blockade  ?  A  blockade  may 
exist  in  fact,  and  yet  a  capture  and  condemnation  for  the  breach 
of  it  be  unjust,  from  the  want  of  knowledge  in  the  neutral  of 
the  existence  of  the  blockade.  This  case,  then,  need  not,  and  • 
ought  not,  to  awaken  any  prejudice,  or  bias,  one  way  or  the 
other,  as  respects  the  object  of  the  present  suit ;  and  there  are 
no  considerations  which  ought  to  have  induced  a  jury  to  require 
more  strict  evidence  of  this,  than  of  any  other  ordinary  ques* 
tion  of  fitct. 

The  court  have  already  decided  that  the  legality  of  the  cap- 
ture was  not  the  question  in  the  case.  Admitting  the  capture 
and  condemnation  to  have  been  illegal,  fi-om  the  want  of  duo 
proof  of  notice,  yet,  if  the  loss  arose  by  reason  of  the  port  of 
St.  LfUcar  being  blockaded,  it  &lls  within  the  exception. 

There  may  be  a  blockade  of  a  port  in  fiict,  unaccompanied 
with  a  previous  notification  to  neutral  nations ;  and,  therefore, 
a  vessel  arriving  within  the  cruising  ground  of  the  blockading 
squadron,  and  bound  to  the  blockaded  port,  in  ignorance  of  the 
blockade,  would  in  the  first  instance,  be  entitled^  of  right,  to  a 
notice  to  depart,  and  not  subject  to  capture  and  condemnation  ; 
yet,  if  the  latter  alternative  should  be  adopted  by  the  belligerent, 
either  firom  a  disregard  to  right,  or  from  an  overstrained  appli* 
cation  of  the  doctrine  of  constructive  notice,  the  loss  would  still 
be  on  account  of  the  blockade.  It  would  be  to  be  classed  among 
those  risks  of  a  blockaded  port  which  the  insurer  did  not,  in 
the  present  instance  assume.  And  in  cases  of  blockade,  attend- 
ed with  a  general  notification  to  neutrals,  it  does  not  necessarily 
follow  that  the  blockade  did  not  exist  in  fact,  at  or  before  the 
promulgation  of  the  notice.  It  may  exist  defactOy  at  the  date 
of  the  notice.  There  is  nothing  inconsistent  or  unusual  in  this. 
The  notice  to  the  neutral  governments  is  given  ♦to  put  their  [  •  282  ] 
subjects  and  citizens  upon  their  guard,  and  to  fix,  afterwards, 
with  more  facility  and  certainty,  the  ddictum  upon  the  neutral 
who  is  seized  in  the  act  of  violating,  or  attempting  to  violate, 
the  blockade.  Thus  for  instance,  the  notification  of  the  block- 
ade of  Genoa  was  announced  by  the  British  government  oi| 
the  20th  of  February j  1801,  as  then  existing,  and  that  it  had 
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NEW- YORK,  existed  from  the  5th  of  Jantuiry  preceding.     (3  Rob.  Adm. 

Oetober,  i8it.  \/ipp,  p.  44.)     So  in  the  case  before  us,  it  is  to  be  inferred,  from 

"""J^DCLiFF^  ^^®  letter  of  Mr.  Canningy  of  the  8th  of  January,  that  the 
V.  blockade  of  Si.  Lucar,  and  of  the  other  ports  referred  to,  was 

^*"co. '"'  ^^"  actually  existing.  If  the  letter  was  to  be  considered  as 
establishing  tiie  fact  that  St.  Lucar  was  not  then  in  a  state  of 
blockade,  it  would  equally  go  to  prove  that  Cadiz  was  not  also, 
at  that  time,  blockaded,  though,  from  the  plaintiflTs*  testimony, 
in  this  case,  it  appears  that  Cadiz  was  in  a  state  of  blockade 
for  months  before.  The  notice  given  by  Mr.  Canning  referred 
to  an  extended  line  of  the  Spanish  coast,  embracing  many 
ports  besides  St  Lucar;  and  it  is  by  no  means  to  be  inferred 
from  that  notification,  that  no  single  port,  within  that  line,  was 
previously  in  a  state  of  blockade. 

The  evidence  of  a  blockade  of  Si.  Lucar  existing  de  /actOy 
at  the  time  of  the  capture,  consisted  of  the  following  items : 

1.  The  sentence  of  condemnation,  which  proceeded  directly 
on  the  ground  of  that  feet ;  and  this  sentence  is  prima  /ade, 
though  not  conclusive,  evidence  of  the  fact  of  the  blockade. 
This  effect  of  the  foreign  sentence  was  conceded  by  the  coun- 
sel, and  the  court,  upon  the  final  decision,  in  the  Court  of 
Errors,  of  the  greatly  litigated  question  touching  the  conclu-^ 
siveness  of  foreign  sentences.     (2  Johns.  Cas.  451.) 

2.  The  affidavit  of  Captain  Jabez  Lovett,  who  was  chased 
into  St  Lucar y  on  the  4th  of  Fcfcrtiary,  1808,  by  two  British 
frigates.  When  he  arrived,  he  understood  that  St.  Lucar,  as 
well  as  Cadiz,  was  blockaded,  "  and  had  been  so  for  some  time 
before."  And  while  he  continued  at  St.  Lucar,  which  was 
two  months*  it  was  universally  understood  to  be  blockaded, 
and  the  blockading  squadron  was  to  be  seen  almost  daily. 

3.  The  testimony  of  Richard  Bayley,  who  was  at  Cadiz 
from  October,  1807,  to  March,  1808.  He  says,  that  when  he 
arrived,  and  while  he  continued  there,  he  understood,  from 
general  report  and  understanding,  that  Cadiz  and  Si.  Lucar 
were  both  blockaded.  St.  Lucar  is  only  fifteen  miles  from 
Cadiz,  and  he  had  no  doubt  of  the  fact  from  daily  observation  ; 
and  the  same  squadron  would  blockade  both  ports,  if  both  were 

[  *  233  ]  intended  to  be  blockaded.  The  ^cruising  ground  of  the  squad- 
ron was  from  Cape  Spartel  to  Cape  St.  mary*s. 

4.  The  testimony  of  Samuel  Lyle  states,  that  he  was  board- 
ed by  a  British  gun  brig,  between  Cape  St.  Vincent's  and 
Cape  St.  Mary's,  between  the  15th  and  20th  November,  1803i 
and  warned  not  to  go  to  Cadiz  or  St.  Lucar,  as  both  were 
blockaded  ;  that  he  went  to  Algesiras,  and  there  distinctly  un- 
derstood that  both  Cadiz  and  ^St  Lucar  were  blockaded  ;  that 
he  arrived  by  land  at  Cadiz,  between  the  1st  and  10th  of  Feb^ 
ruary,  1808,  cmd  there  understood  the  same  thing,  and  that  the 
blockade  was  lately  more  rigorous,  in  consequence  of  new  orders. 

It  is  difficult  to  resist  the  force  of  this  mass  of  direct  and  pos- 
itive testimony,  arising  not  only  fi-om  the  sentence  of  the  vice- 
qidmiralty  court,  but  from  persons  who  acquired  their  informa* 
tioh  at  the  time,  either  by  the  act  of  warning  of  the  belligerent 
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cruiser,  or  from  their  own  observation,  and  the  testimony  of  the  NEW- YORK, 
Spaniards  themselves,  at  the  very  places  blockaded.  Ociober,  1812. 

The  testimony  on  the  other  side,  to  prove  the  non-existence  ^"rT^^^J^^^^^ 
of  the  blockade,  consists  of  the  following  items  :  v. 

1.  The  testimony  of  Captain  James  Lowtt,  who  left  Cadiz  ^""co.  ^'^ 
the  last  of  October,  1807.     He  says  that  St.  Iaacot  was  not 

then  considered  as  blockaded. 

2.  The  testimony  of  Joseph  P.  Mannyy  who  left  it  the  22d 
of  November y  and  he  says  that  St,  Lucar  was  not  then  consid- 
ered as  blockaded. 

3  and  4.  The  affidavits  of  the  captain  and  mate  of  the  fVU" 
liam  TeU,  in  which  they  state  the  capture  on  the  27  th  or  28th 
of  January,  1808,  off  Cape  St,  Mary's;  that  they  were  sent  to 
Gibraltar,  and  that,  at  the  time  of  the  capture,  St.  Lucar  was 
not,  as  they  understood,  considered  to  be  blockaded. 

There  were  some  contradictions  and  explanations  in  the  affi- 
davits of  the  captain  and  mate,  as  to  the  position  of  the  block- 
ading squadron,  and  the  state  of  the  weather,  which  need  not 
now  be  examined  ;  for,  assuming  that  tAey  have  been  sufficiently 
explained,  they  do  not  relate  to  the  point  now  under  considera- 
tion. There  is  no  pretence  that  the  blockade,  if  it  had  previ- 
ously existed,  had  been  voluntarily  raised  at  that  time,  by  the 
departure  of  the  fleet. 

This  testimony,  offered  in  denial  of  the  blockade,  does  not 
contradict,  or  deny,  any  material  facts  alleged  by  the  witnesses 
on  the  part  of  the  defendants.  It  is  of  a  negative  nature,  and 
cannot  countervail  the  positive  testimony  of  witnesses,  who  spoke 
from  *what  they  saw  and  heard  at  the  places  invested.  Taking  [  *  284  ] 
the  testimony  together,  and  making  a  just  analysis  and  compari- 
son of  it,  the  existence  of  the  blockade  appears  to  be  conclusively 
established. 

The  verdict  is,  therefore,  decidedly  against  evidence. 

Nor  do  I  apprehend  that  the  charge  of  the  learned  judge  was 
altogether  correct,  when  he  told  the  jury  that  if  they  had  doubts 
whether  St.  Lucar  was  blockaded  on  the  27th  of  January,  they 
ought  to  find  for  the  plaintiffs.  If  the  plaintiffs  had,  in  the  first 
instance,  made  out  their  demand  with  certainty,  and  the  matter 
set  up  in  avoidance  had  been  uncertain,  then,  undoubtedly,  the 
plaintiffs  ought  to  have  prevailed ;  as,  if  a  suit  be  on  a  bond, 
which  is  proved  or  admitted,  and  the  defence  of  payment,  or  a 
release,  is  not  made  out  clearly,  the  certainty  of  'the  demand 
ought  to  prevail  over  the  uncertainty  of  the  defence.  But  this 
principle  is  not  applicable  to  the  case.  The  plaintiffs  did  not 
make  out  their  demand,  in  the  first  instance,  with  any  certainty. 
If  they  had  stated,  and  shown,  a  clear  loss  by  sea  perils,  it 
would  then  have  lain  with  the  defendants  to  have  brought  them- 
nelves  within  the  exception.  But  here,  their  very  testimony  in- 
volved the  question  whether  there  was  not  a  loss  by  blockade, 
and  especially  as  the  sentence  of  condemnation  was  part  of  the 
plaintiffs'  case,  cmd  introduced  as  annexed  to,  and  forming  part 
of,  the  affidavit  of  the  captain  of  the  WiUiam  Tell,  This  is  not 
a  case,  then,  of  a  defendant  setting  up  matter  in  avoidance  of  a 
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NEW- YORK,  demand,  which,  of  itself,  is  clear  and  certain.     In  making  their 

October,  1812.  demand,  the  plaintilTs  raise  the  discussion  of  the  very  gist  of 

Hacxat      ^^  controversy,  as  much  as  if  they  had  brought  an  action  of 

▼•  trespass  for  an  assault ;  and  then  the  other  rule  of  evidence  ap- 

Bloodoooo.   pjjgg^  ijjj^i  If  i^jjg  j^gjj^  ^f  recovery  be  uncertain  and  doubtful,  the 

J'ury  ought  to  lean  against  the  plaintilT.  But  the  true  question 
lere  is,  on  which  side  did  the  weight  of  testimony  materially 
preponderate,  and  not  whether  there  were  no  doubts  on  the 
case.  That  rule  would  be  too  severe  and  rigorous,  and  would, 
in  most  cases  depending  on  matters  of  fact  much  litigated,  leave 
a  defendant  in  hopeless  despair.  It  can  never  apply  (if  it  ever 
is  to  be  applied)  but  to  cases  in  which  the  plaintiff  s  right  of 
action  is,  per  m,  absolutely  certain,  and  is  ottly  to  be  defeated 
by  other  special  matter  set  up  in  avoidance,  or  justification. 

The  verdicts,  therefore,  in  these  two  causes,  ought  to  be  set 
aside,  and  new  trials  awarded,  with  costs  to  abide  the  eyent  of 
the  suits.  New  trial  granted. 


[•285]      *Mackay  and  another  against  J.  and  L.  Blood- 

OOOD. 

Where  one  THIS  was  an  action  of  debt.  The  declaration  contained 
ciJcm^ffilr al^  ^^^  counts.  The  first  count  stated  a  submission  by  the  parties, 
bunuion  bond,  by  bond,  to  arbitrators^  and  an  award  of  two  hundred  and 
iubsrribed  the  fo^ty-thrce  dollars  and  sixty-eight  cents,  in  favor  of  the  plaintiffs, 
name  of  the  and  a  breach  by  reason  of  the  non-payment  of  that  sum  by  the 
^"ne*?eai^e'  defendants.  The  second  count  was  for  fifty-six  dollars  and'thir- 
oiher  partner  ty-two  cents^  On  an  insimul  coniputassent. 
^Jiy  reaS'tnd  ^he  causo  was  tried  at  the  Albany  circuit,  in  April,  1812, 
approved  the  before  Mr.  Justice  Spencer.  The  plaintiffs  produced  the  bond 
i^Mime  thaf  hb  ^^^  award.  The  bond  was  in  the  usual  form,  and  was  sub- 
copartner  scribed  by  one  of  the  defendants,  with  the  name  of  the  firm,  and 
?f^1>o"ra"nd  sealed  with  one  seal,  thus :  «  J.  ^  L.  Bloodgood,  (l.  s.)"  The 
Doing  in '  the  Subscribing  witnoss  to  the  bond  testified,  that  it  was  executed  by 
lunTof  the  exe*  ^'  ^^odgoody  ono  of  the  defendants,  who  signed  the  partnership 
eution,  though  name.  James  Blaodgoody  the  other  partner,  was  about  the  store 
oii«^;™^tL"i  ^^  the  time  of  the  execution,  but  the  witness  did  not  recollect  that 

ally  signed  and  ,  it.i  ttii  -i 

sealed  in  hit  he  was  actually  in  the  room  when  the  bond  was  signed. 
i?n™cf  thb  WM      *^"®  ^f  ^'^®  arbitrators  testified  that  L.  Bloodgood  only  sign- 
beid  'a    good  cd  the  name  of  the  firm,  and  aflixed  but  one  seal,  and  the  other 

bon?'«o  as^^o  P^'"*"®''  ^^  '^^^  actually  present  when  it  was  so  signed  and 
make    it    the  Sealed ;  that  James  B.  saw  the  bond  before  it  was  executed,  and 
deed  of  both,  approved  of  it;  and  jL.  B.  said  to  J.  B.  that  he  (L.  B.)  would 
execute  the  bond  for  both  of  them,  to  which  J,  B.  consented. 
The  making  and  execution  of  the  award  were  also  proved. 
The  counsel  for  the  defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  bond  was  not  executed  by  both  defendants ; 
and  because  the  award  was  not  according  to  the  submission, ' 
&c.     The  judge  overruled  the  objections,  and  decided  that  the 

(a)  A  partner  cannot  do  any  act  under  Mai  to  aflbct  the  intereat  of  hte  eepartner,  nnleti  It 
be  to  releaae  a  debt.    And  where  one  partner  enters  Into  a  rabmiatlon  In  the  name  of  him 
■elf  and  his  copArtner.  and,  as  the  attorney  of  his  copartner  without  any  power  of  aitcmey, 
the  submission  is  valid  only  as  against  the  former,  as  it  cannoC  be  presumed  thst  he  actt  un- 
der the  assent  or  auUiorily  of  the  latter.    JTBridt  ▼.  Bagnu  1  fTtML  396.    Vide  SmUk  r 
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evidence  was  admissible,  and  sufficient  to  entitle  the  plaintiff  to  new- YORK, 
recover.  The  defendants  then  offered  to  set  off  a  debt  due  to  ^*o^«^  ^^ii! 
them  from  James  Mackay,  one  of  the  plaintiffs ;  but  this  wag  ^""mIckat^ 
objected  to,  because  no  notice  of  set-off  accompanied  the  plea,  ▼• 

and  because  the  several  debt  of  one  of  the  pbuntiffs  could  not  ^''®®^°<>^">- 
be  set  off  against  a  joint  demand.    The  judge  rejected  the  evi- 
dence, and  the  jury,  under  his  direction,  found  a  verdict  for  the 
plaintiffs. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

*J.  HamiUon  and  Footy  for  the  defendants,  contended,  that      [  *  286  j 
the  bond  was  not  well  executed  by  both  of  the  defendants. 
Both  of  the  defendants  must  sign  and  seal,  or  the  one  must 
show  an  authority  from  the  other  to  execute  the  instrument  for 
him. 

An  authority  to  execute  a  deed,  must  be  by  deed.  An  agent 
cannot  bind  his  principal  by  deed,  unless  he  is  authorized  by 
deed.  (Com.  Dig.  Attottiey,  (C,  1.)  (C.  6.)  jPa«,  (A.  2.) 
(A.  3.)  (G.)  A  seal  is  essential  to  a  deed,  and  it  must  be  an 
actual  sealing  with  wafer  or  wax,  or  some  substance  capable  of 
receivii^  an  impression.  (5  Johns.  Bep.  239.^  The  signing 
and  sealing  are  not  alone  sufficient  to  give  validity  to  a  deed. 
There  must  be  a  delivery  of  it,  also,  by  the  party,  or  by  his 
authority. 

It  is  settled,  that  one  partner  has  no  authority  to  bind  his  co- 
pcutner  by  deed.  (7  Term  Bep.  267.)  In  the  case  of  BaU 
V.  DunstervUle,  (4  Term  Bep.  313,)  the  bill  of  sale  related  to 
a  partnership  transaction,  and  the  court  relied  on  the  circum- 
stance that  it  was  executed  by  one  of  the  partners,  for  himself 
and  the  other,  in  the  presence  of  the  other. 

In  the  present  case.  Brown,  the  subscribing  witness,  does  not 
state  that  James  Bloodgood  was  present  when  his  partner  ex- 
ecuted the  bond,  or  that  he  gave  any  manner  of  authority  to  L. 
Bloodgood  to  execute  it  for  him.  The  subscribing  witness  is 
the  only  competent  witness  to  prove  the  execution  of  a  deed. 
(3  Johns.  Bep.  477.  1  Esp.  N.  P.  Cas.  89.^  Where  he  is 
produced,  or  can  be  produced,  no  other  evidence  can  be  re- 
sorted to. 

H.^teeckefy  contra,  relied  on  the  case  of  Ball  v.  DunstervUle, 
as  an  authority  to  show  that  where  one  partner  executes  a  deed 
for  himself  and  his  copartner,  by  authority  of  such  partner,  and 
in  his  presence,  it  is  a  good  deed,  though  but  once  sealed.  This 
was  acknowledged  to  be  the  rule  of  law  in  the  case  of  Ludlow 
and  others  v.  Simondy  decided  in  the  Court  of  Errors,  (2 
Caines*  Cas.  in  Er.  1.  42.  55,)  where  tibis  point  was  fully  dis- 
cussed. It  was  proved  that  the  other  partner  saw  and  approv- 
ed of  the  deed  before  it  was  executed,  and  was  in  the  store,  at 
the  time  of  its  execution.  This  is  sufficient  to  bring  it  within 
the  principle  of  the  decision  in  BaU  v.  Dunsterville. 

Per  Curiam.  One  seal  was  sufficient,  in  this  case,  for  both 
the  obligors.  It  has  been  always  held  that  one  piece  of  wax 
may  serve  for  several  grantors,  and  that  another  person  may 
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KBW-YORK,  seal  for  the  obligor.     (Perk.  b.  134.)    In  Lord  Londace'$ 

^^I^^t^^  C€M,  (Sir  W.  JoneSi  9S&,)  it^as  admitted  by  the  king^SBttor- 

croswsll    ney,  that  >'If  one  of  the  officers  of  the  forest  put  one  seal  to 

Btriiks       ^^^  ^^^f  by  assent  -of  all  •the  verderers,  regarders;  and  other 

r  ft  gg^  1       officers^  it  is  as  good  as  if  every  one  had  put  his  'several  sea] ; 

^  "^       as  in  case  divers  men  enter  into  obligation,  and  they  ^11  consent 

and  set  but  one  seal  to  it,  it  is  a  good  oUigatioii  of  them  all." 
The  late  case  of  Ball  v.  DunsterviUe  (4  Term  Rep,  313}  car- 
ries the  role  to  the  extent  contended  for  by  the  plaintiffs  in  the 
present  case.  It  was  there  held  that  if  one  partner,  in  a  trans- 
action, seal  a  deed  with  one  seal,  for  and  on  behalf  ofhimself 
and  his  partner^  and  by  authority  and  in  the  presence  of  the 
other,  it  is  s  good  execution  of  the  deed  for  both.  In  the  pres- 
ent case,  one  of  the  defendants  sealed  the  bond,  with  one 
seal,  for  himself  and  his  partner,  with  the  consent  of  his  part- 
ner, and  after  the  (Mutner  had  seen  and  approved  of  the  mnd, 
and  while  he  was  about  the  store,  at  the  time  of  the  execution. 
This  evidence  was  sufficient  to  cany  the  cause  to  the  jury,  and 
to  justify  them  in  finding  it  the  deed  of  both. 

This  is  the  only  point  in  the  case  deserving  of  any  consid^ 
eration,  for  the  objections  to  the  award  were  not  much'Telbd 
on  by  the  counsel,  and  are  of  no  weight.       Motion  denied. ':!; . 


Harrt  Crobwell  against  Btrkes. 

f  ^*^ien^      IN  error,  from  the  Atbany  Mayor's  Court,  or  Court  of  < 

corrf,iIie  record  mon  PlcaS. 

w  *  S^^  Byrnes  brought  an  action  of  assumpM  against  CroeweU^  m 
nTreSttt  wbic^  the  court  below.     The  declaration  was  on  a  bill  of  exchange, 

*^ildac^aroie  ^^^^^  ^^^  ^^  ^^  September,  1810,  for  one  hundred  and  twen- 
6f  the  count  ty-four  dollars  and  sixteen  cents,  drawR  by  Henry.  fViewell^ 
^**^*JKli  ***  directed  to  the  defendant  below,  by  the  name  of  JEfetu^f  Cros- 
■etting'ifTi^de  tr^U>  payable  to  Byrnes y  or  order,  on  demand;  which  was 
forirregwiariiy.  accepUd  by  Crosioell,  payable  ninety  days  from  the  date, 
theentryofihe  The  defendant  bclow  pleaded,  I.  Nan  {Assumpsit;  2.  That 
role  «°**»«"jj  BymeSy  in  February  term,  1811,  sued  the  defendant  in  the 
not^  received  Mayor's  Court  of  AWany,  on  the  same  bill,  d^^c.  and  recovered 
***^**^Sr  *'  judgment  for  one  hundred  and  forty-five  dollars  and  twenty- 
wSr  whlS  five  cents,  proti^  patet  per  recordum,  ^'c. 
wStMbTtSS  '^^^  plaintiff  t'eplied  nul  tiel  record.  There  was  a  trial  bj 
oni/bj  Ttseif 3  record,  and  Croswell  did  not  appear>  nor  produce  the  recoid 
[  *  288 1  ^^  ^hich  judgment  was  given  for  the  plainti^  Byrnes,  on  the 
bot  the  vaeamr  sccond  plea.  On  the  first  issue  there  was  a  trial  by  jury,  and 
BUft  be  enroll-  a  vcrdict  fouud  for  the  plaintiff,  on  which  judinnent  wa3  ffiven 
:? 'r^'orr  N^  by  the  court  below. 

p>^o«««^nff  »  The  bUl  of  exceptions  stated  the  pleadings  and  issues,  and 
matter  of  re'  ^^^  ^^  defendant,  on  the  trial  of  the  second  issue,  produced 
•of^l  «;*«>  it  i«  the  record  in  support  of  the  second  plea,  which  record  was  set 
•»oUed.(a)      f^^^     j^  ^^^^  ^,^^  declaration,  in  which  the  bill  i.i  descried 

as  drawn  on  Harry  Croswell;  that  a  judgment  was  entered  by 

(«}Vide  Btmm  ▼.  rm  Demur,  10  JWbu.  Rtf.  ftl.  DuMt  ▼.  J}ukpi$.  8  WmUO,  418. 
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default,  for  want  of  a  plea,  for  one  hundred  and  forty-five  dol-  ilvEW- YORK* 
hurs  and  twenty-five  cents,  damages  and  costs,  and  the  judgment  ^c*<*«'f  *8i> 
signed,  and  filed  the  9th  of  jMarcA,  1811.     It  appeared  further^  ^^ckobwkll 
that  on  the  trial  of  the  issue  by  record,  after  Croswell  had  pro-  ▼« 

duced  the  record  above-mentioned,  the  plaintifi",  iii  order  to  ^^**"' 
disprove  It,  produced  the  book  of  the  minutes  of  the  entries  in 
the  court  below,  in  which  was  entered  a  rule,  in  August  term,' 
1811,  by  which  the  default,  aiid  all  subsequent  proceedings, 
were  ordered  to  be  set  aside,  for  irregularity,  with  costs,  and 
that  Cr09weU  be  discharged  fi'om  custody  on  the  ca,  sa,  issued 
on  that  judgment.  The  court  below  decided,  that  the  entry  of 
the  rule  destroyed  the  record  of  the  judgment;  and  that  there 
was,  therefore,  a  fidlure  of  record.  It  also  appeared  that,  on  the 
trial  of  the  first  issue,  the  plain tiflf  produced  the  bill  of  exchange,^ 
which  was'  directed  to  'Mr.  Henrv  Croswell;  on  which  was 
written,  "  accepted,  payable  in  ninety  days,  September  22, 
1810.  H.  CrosweUJ^  The  defendant  objected,  that  this  was 
not  the  same  bill  dd  that  described  in  the  declaration,  as  drawn 
on  Harry  CrbsvfeU ;  and  that  there  was  no  such  custom  of  . 

merchants,  as  to  a  bill  so  accepted ;  that  the  parties  were  not       * 
ts,  and  that  the  acceptance  was  not  sufficient  to  charge 
ndant,  and  moved  for  a  nonsuit.    The  court  below  inti- 
an  opinion  that  the  alle^d  variance  was  fatal,  the  plaintiff 
~d  the  original  declaration,  filed  on  the  11th  of  Februct- 
1,  in  which  the  bill  is  stated  to  be  drawn  on  Henry 
tU.    The  defendant's  counsel  insisted  that  the  copy  of 
laration  served  ought  to  govern,  and  not  the  original; 

court  decided  that  the  original  declaration  on  file  must 

govern,  which  was  to  be  read  ffenry,  and  not  Harry,  and  deni- 
ed the  motion  for  a  nonsuit,  on  which  a  verdict  was  found  for 
the  plaintifi^  under  the  direction  of  the  court.  To  this  opinion 
of  the  court  a  bill  of  exceptions  was  tendered,  which  was 
signed  and  sealed  by  me  recorder»(a) 

*The  errors  assigned  were,  1.  That  the  court  below  decided       [•289] 
that  the  rule  discharged  the  record,  whereas  the  record  produc- 
ed was  sufficient  to  maintain  the  issue  of  nvl  tiel  record,  and 
the  rule  was  inadmissible. 

2.  That  the  court  ruled,  as  to  the  first  issue,  that  the  evidence 
was  sufficient  to  entitle  the  plaintifiT  to  recover. 

(a)  On  the  lastnon-vnttinerat^d  day  6f  Jamiar^  term;  before  the  cabte  Wat  argued, 
tb«  KeeorJer  of  tiie  city  of  Aibamf,  by  virtue  of  a  writ  imoed  ibr  that  purpose,  Mm»' 
brought  iDio  this  court,  to  confess  or  deny  his  seal  to  the  bill  of  exceptkMis.  He  came- 
iBtoeoort  with  Lvsh,  the  plaintiff's  coOtise),  and  the  bit!  of  exceptions  being  sealed,  Btr. 
Lauh  delivepcd  k  into  the  hands  of  the  CmefJuHitt,  who,  showing*  the  ^  to  the  Rt^ 
carder  f^sked  him  if  that  was  his  seal  pot  to  the  bill  <rf  ezceptipos,  to  which  the  Rtteard- 
tr  answered  in  the  afihrnatlve. 

Bedrufkkf  ibr  the  defeodAatln  error,  tlien  prayed  \tvrt  to  ask  tome  qiletfioifesrof  the 
JtecoTtf^r,  as  to  the  trial  in  the  court  below,  and  the  mai^ner  in  which  the  bill  of  exeep-* 
tions  bad  been  drawn  up  and  sealed}  fo  which  Lush  objected. 

Sp  bhokr,  J.    Did  yoo  ever  hettr  of  Sdch  a'qoestion  befaig  pot  o*  iueh  an  oceafion  T  ' 

Per  Curiam.    No  other  question  can  be  put,  than  the  one  already  asked :  **  Is  this 
yom  seal,  or  not,  pot  to  this  bill  of  exceptions  V*    To  which  the  lUcorder  has  answer- 
ed.  The  statute  aothorixes  no  other  qoestioii.    (See  Hmm  a!hd  oOMn  y: Ltaiek,^' 
Axrr.lGM.    lBLRep,bSi,B,C.) 

Note.  The  Recorder  then  retired,  and  the  eoart  ordered  the  Ml!  to  be  Sled  and'  1fa» 
iJkUfJnUif  handed  it  to  the  clerk  for  thai  porpoee. 
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NEW- YORK,      3.  There  waa  no  plaint  filed  in  the  court  below. 
October,  181«.      4^  That  the  record  states  that  the  defendant  pleaded  on  the 
^"qII^^C^^^  first  Tuesday  of  August ^  1811,  whereas  no  plea  was  filed  on 
"T-  that  day. 

5.  That  no  replication  was  filed,  as  stated  on  the  record. 

6.  That  the  record  states  that  the  issue  was  joined  in  Sep^ 
f ember  term,  1811,  whereas  the  venire  was  issued  Ions  before. 

The  cause  was  argued  by  J.  Hamilton,  for  the  plaintiff  in 
error,  and  H,  Bleecker,  for  the  defendant  in  error. 

It  is  necessary,  to  state  the  argument  on  the  first  point  only. 

For  the  plaintiff'  in  error,  it  was  contended,  that  records, 
being  of  absolute  verity,  could  be  tried  only  by  tliemselves.  (1 
Inst.  260.  4  Rep,  52.)  The  ancient  practice  was  to  enter  a 
recordatur.  Where  matter  of  feet  is  mixed  with  matter  of 
record,  it  must  be  tried  by  a  jury.  {Ld.  Raym.  211.  5  Johns. 
Rep.  112.  6  Johns.  Rep.  26.)  A  rule  is  not  a  record,  but  a 
minute  only  of  the  court.  An  estreat  of  a  fine  in  the  Excheq 
uer,  is  only  a  minute.  (1  Ld.  Raym.  243.)  A  writ  of  error 
removes  only  the  record  and  process  enroi{ed,«notarule,  an 
{  •  290  ]  original  ♦bill,  or  a  warrant  of  attorney.  C^^wi*.  Rep.  25.)  A 
rule  cannot  destroy  or  vacate  a  record.  The  maxim  is,  nihil 
tam  naturale  quam  quidlibet  dissolvi  eo  modo  quo  ligatur. 
(Jenk.  Cent.  120.  178.)  A  vac(Uur  of  the  judgment  should 
have  been  entered  and  enrolled.  (2  Johns.  Cas.  126.)  A  mere 
minute  of  a  rule  is  not  a  record,  nor  can  it  affect  a  record. 

For  the  defendant  in  error,  it  was  insisted,  that  where  a  rule 
is  obtained  to  set  aside  a  judgment,  even  in  this  court,  no  entry 
of  a  vacatur  is  ever  required.  The  judgment  is  considered  as 
a  nullity  after  the  rule. 

Per  Curiam.    On  the  issue  of  nul  tiel  record,  a  record  of  a 

Judgment  corresponding  with  the  plea  was  produced,  and  to  re- 
)Ut  that  evidence,  the  plaintiff  produced  a  rule  of  the  same 
court,  of  a  subsequent  term  to  the  judgment,  setting  aside  the 
judgment  for  irregularity.  There  is  no  doubt  of  a  competent 
power  in  the  court  to  make  such  rule ;  but  the  question  is, 
whether  the  entry  of  such  a  rule  upon  the  minutes,  is  to 
be  received  as  evidence  against  the  record  ?  It  appears  to  be 
contrary  to  all  the  well  settled  technical  rules  upon  the  subject, 
to  give  the  entry  that  effect.  A  record  imports  verity,  and  can 
only  be  tried  by  itself.  The  vacatur  ought  to  be  enrolled,  or 
entered  of  record,  as  much  as  the  rule  for  judgment  The  court 
could  not  receive  the  entry  on  the  minutes  of  a  rule  for  judg- 
ment, as  evidence  to  support  a  plea  of  a  former  recovery,  and 
why  should  an  entry  vacating  a  judgment  be  received  to  con- 
tradict the  enrolment  of  the  judgment  ?  The  maxim  in  this,  as 
well  as  in  other  cases,  is,  that  nihil  tam  naturale  quam  quidli- 
bet dissolvi  eo  modo  quo  ligatur.  (Jenk.  Cent.  120.)  To 
give  an  entry  on  the  minutes  that  authority,  would  destroy  the 
certainty,  order  and  solemnity  of  enrobnents  ;  and  it  has  been 
firequently  held,  that  the  courts  cannot  regard  any  proceeding  as 
a  matter  of  record  until  it  is  enrolled.  (1  Salk.  329.  1  Ikt. 
Raym.  243.    Jenk.  Cent.  25.) 
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As  the  judgment  for  the  damages  is  entire,  and  the  plea  of  a  new- YORK, 
Cirmer  recovery  went  to  the  entire  right  of  action,  it  becomes  Oet^T,jBi%, 
unnecessary  to  examine  tlie  other  errors  assigned,  in  respect  to 
the  trial  of  the  issue  joined  on  the  plea  of  non  asaumpaU.  The 
judgment  rendered  must  be  reversed  in  toto. 

Judgment  reversed. 


•Carpenter  against  Alexander*  [  ♦  291 ) 

THIS  was  an  action  of  covenant.  The  declaration  stated  ^  ^  •**»•■ 
that  the  defendant,  on  the  22d  May^  1809,  at,  &c.  by  his  cer-  Sie  piahufir'de^* 
tain  writing,  sealed,  d^^c.  covenanted  and  agreed,  that  the  de-  **^^  **»•*  *• 
fendant,  in  and  by  the  said  writing,  was  held  and  firmly  bound  covenuiied  to 
unto  the  plaintiff,  his  heirs,  <fec.  in  the  full  sum  of  two  hundred  "^J^Ji?^^ 
and  fifly  dollars,  to  be  paid  to  the  plaintiff,  in  manner  following :  b  manned  foi' 
one  hundred  and  twenty-five  dollars  on  the  20th  May  then  ISTTn***  ^** 
next  ensuing  the  date  of  the  said  writing ;  and  the  further  sum  um  ^^\^m^ 
of  one  hundred  and  twenty-five  dollars  on  the  20th  May^  181 1,  2!"'3«/,  ™ 
with  the  interest,  &c.  and  protesting  that  the  defendant  had  the  20ih*^<^ 
not  performed  and  fulfilled  his  covenants,^ <fec.  the  plaintiff  alleg-  J^>;  &c.  M^i 
ed  that  the  said  sum  of  one  hundred  and  twenty-five  dollars  tigncdT^  J^ 
the  defendant  ought  to  have  paid,  according  to  the  tenor  and  •*»»*  *\^^*a^\ 
eflfect  of  the  said  writing,  <fec.  but  the  said  sum  of  one  hun-  b"*' ought  *to 
dred  and  twenty-five  dollars  is  yet  unpaid ;  although,  &c.  have  been  paid, 

There  was  a  demurrer  to  the  declaration,  and  joinder.  ufj  sam  was 

H.  Bkecker,  in  support  of  the  demurrer,  contended,  that  the  '^f*^^  ^^ 
breach  was  not  assigned  with  sufficient  certainty.  ^,     rwioett^ 

E.  fVilliame,  contra.  ed/  aL-wt 

Per  Curiam.    The  breach  is  not  well  assigned,  for  it  does  u  was  hSd' that 
not  appear,  with  sufficient  certainty,  which  of  the  two  sums  of  the  breach  waa 
one  hundred  and  twenty-five  dollars  has  not  been  paid.    The  SS^mI? did'Sot 
court  can,  perhaps,  infer  from  the  whole  record,  that  the  breach  "PJ^     ^'^^ 
was  intended  to  apply  to  the  non-payment  of  the  first  sum  men-  Jainty^wLich  oC 
lioned  in  the  condition  of  the  bond ;  but  the  party  ought  not  the  two   suma 
to  leave  such  a  fact  to  inference  and  deduction,  but  sQlege  it  had *TOt  ***£»» 
with  precision  and  certainty  f  and  if  he  does  not,  he  ought  to  paid. 
be  punished  in  costs,  for  slovenly  and  careless  pleading.  There 
must  be  judgment  for  the  defendant,  with  leave,  however,  to 
the  plaintiff  to  amend  his  declaration,  on  the  usual  terms. 

Judgment  for  the  defendant. 


•Stevens,  late  sheriff,  &c.  against  Boyce  and      [•292] 

Daley. 


action 
OQ  a 


THIS  was  an  action  of  debt,  on  a  bond  given  to  the  plun-  ^^^^J^  ^ 
tiff,  as  sheriff  of  Washington  county,  dated  7th  Marchy  1810;  bond^riveirto 
conditioned  that  Boyce^  his  heirs,  &c.  should,  at  all  times,  &c.  ***  '^  -^i  ^ 
save  and  keep  harmless,  and  indemnify  the  plaintiff,  sheriff,  &c.  and  mdemnl^ 
"  for,  touching  and  concerning  the  return  and  execution  of  all  Jj»  «*»«™» 
^  p„,c««,,  .ri,.,  ^  ».™«,  «f  .ha.  ,„.™  »e„Mh,  J-UTJS 
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MEW -YORK,  same  m^ht  be,  as  should  be  directed  to  the  sheriff  of  the  conn- 

October,  181S.  ^y  ^f  Fm^hingtofij  and  executed  hj  the  said  Bojfce^  as  bia 

8TKTxir»     deputy,  and  of  and  from  all  issues,  nnes,  &c.  and  for  and  con- 

▼•  ceming  the  not  executing,  or  wrongfully  executing,  or  detaining 

^''       in  his  hands,  any  such  writ,  &c.  as  shall  be  delivered. to  him  to 

dM    (sectttion  be  executed  as  deputy-sheriff,  &c.  and  from  all  damages  for  the 

•n    pracMSM,  escape  of  any  person,  &c.  and  also,  that  the  said  Boyce  should 

wriu^'  Slc.  by  truly  account  for  and  pay  to  the  plaintiff,  all  such  sum  and  sums 

E^^^tSSnii^^  of  money  as  he,  the  said  Boyce,  should^  as  deputy-sheriff,  levy, 
I  replication,  and  reccivc,"  &c. 
2^J^g^ii^  The  defendants  pleaded^  that  the  defendant  Boyce  did  save 
defendaBi  had  and  keep  harmless  the  plaintiff,  dLc.  and  i^id  account  and  pay 
^m^m/md  ^^®^>  ^'  according  to  the  condition  of  the  bond,  and  did  truly 
rap.  aod  saf*  perform  the  condition,  &c. 

Sli^T  wiC  Tlie  plaintiff  replied,  that  the  defendant  did  not  save  and 
•ut    sofficient  keep  harmless  the  plaintiff,  &c.  and  did  not  account  and.  pay, . 

tfMi'iiJiiuirM  ^^  ^^^^  ^^^  ^^^  keep  and  perform  the  condition  of  the  said 
beea  aiuched  bond,  &c.  but  fiiiled  to  do  so,  in  this,  that  after  the  execution 
fcJrin^bSdy*  ^f  ^^^  ^^^  bond,  and  while  the  said  Boyce  remained  the  dep- 
Icc.  and  haJ  uty  of  the  plaintiff,  &c.  tp  wit  on  the  11th  June,  1810,  at,  &c* 
pa^a^^^^^ia  ^  ^"^  ^^  captos  ad  respondendum  was  sued  out  of  this  court, 
sun,  and  was  in  behalf  of  F.  Purdy  against  D.  Bichardson,  tested,  dl^c.  and 
defendut'  ^le!  directed  to  the  sheriff  of  Washington,  commanding  him,  &c 
joined,  that  be  which  Writ  Came  to  the  hands  of  the  said  Boyce,  as  deputy- 
£Sf-  *ii!?^wii*  sheriff,  who,  before  the  return-day,  executed  it,  and  arrested 
c.  6.  who  eio^  Bichardson,  but,  then  and  there,  suffered  him,  without  sufficient 
bo^  wWi"!i!  '^^'»  ^^  6^  *^  'arge,  &c.  and  the  plaintiff  was,  by  a  rule  of  the 
B.,  for  his  ap^  court.  Ordered  to  bring  in  the  body  of  the  said  Bichardson,  &c. 
pMranee,  and  ^f  which  the  Said  Boycc  was  duly  apprized  and  had  notice : 
[  *  293  ]  and  the  body  of  the  said  Bichardson,  qot  being  ^brought  in, 
?"'  "^  ^  ^c.  an  attachment  was  issued  against  the  plaintiff,  of  which 
mpottiib^,  the  defendant,  Boyce,  had  due  notice^  &c.  that  the  plaintiff 
^'  ^"  *^«'  vvas  taken  on  the  attachment,  and  was  under  the  necessity  of 
joUider      wu  Paying,  in  order  to  obtain  his  discharge,  the  sum  of  two  hun- 

iiL-'*  **•  jjj:  dred  and  ninety-three  dollars  and  thirty-nine  cents,  (Xlc.  &c. 
Sat  th«  Uew    :  Beloindcr,  that  Boyce  arrested  JRicAorcbon,. on  the  capias. 


£"?'  ^^iilid  ^^'  ^"^'  according  to  the  statute.,  took  bail  for  his  appearance, 
every  '""risk  ^^  the  rctum  of  the  writ ;  and  that,  on  that  occasion,  one 
^  h  d^  ^V  George  Ackley,  of,  6lc,  became  bail,  &c.  and  executed  a  bail- 
execution ^^^of  ^ond  with  the  said  Bichardson,  for  his  appearance,  &c.  and 
process,  one  of  which  bail-bond  was  in  the  possession  of  the  plaintiff;  and  the 
conUnued*  re*  defendants  averred,  that  the  said  Ackley,  at  the  time  he  exe- 
•ponu^jiity  of  cutcd  the  bail-bond,  had  sufficient  to  answer,  &c.  and  was 
n^**  to  the  g^^j  j^^j  responsible,  of  all  which  the  sheriff  had  notice,  (to. 

To  this  rgoinder,  there  was  a  demurrer,  and  joinder  in  de- 
murrer. 

Z,  ft-  Shepherd,  in  support  of  the  demurrer. 
J.  Bussel,  contra. 

Per  Curiam*  The  rejoinder  is  no  answer  to  the  breach  as- 
signed in  the  replication.  The  sheriff,  under  the  stc^tute,  may 
require  two  sureties  in  the  bail-bond,  though  the  bond  is  good 
with  one  only.  He,  however^  takes  the  securities  (whether  one 
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or  more)  at  bis  perils  and  in'  thki  case  ibe  defendants  bad  aS'  Sf^fJ^^ 
sumed  that  peril  bj  their  bond,  for  they  engaged  'to  save  the  ^J^^^^U^^ 
phuntiff  harmlesB.  "fbr^  tofiehing^  antt-concerniag  the  return 
and  executiott  of  all;  prodesses,  writs^V  &e«'  And  tbebarm 
which  tbe  pldnttff  states  in /this. case^^arose  touchirng  or  con- 
ceraing  the  exeeution  of  a  writ.  These  words  were  intended 
to  throw  tbe  whole  penl'isUending  the  execution  and  return 
of  pvocesa)  by  (he  deputy,  upon  Ihe  tlepnty.  <  They  were  not 
to  be  confined  to  caaea  where  the  deputy  had  failed  in  good 
iaith  and  due  discretion,  but  to  all  the  risks  which  the  law  at- 
tached to  the  execution;  of  process,  and  one  risk  is  the  perma- 
nent and  continued  responsibility  of  the  bail  to  tbe  arrest. 
The  sheriff  runs  that  risk,  and  the  bood  throws  that  risk  upon 
•  the  deputy,  as  to  acts  performed  by  him«  The  plaintiff  ia,  oon- 
aequently,  entitled  to  judgment     Judgment  for  the  plaintiff. 


*BisHOP  against  Ely  and  others.  [*294] 

THIS  was  an  action  oftrespass,  brought  apainst  the  defendant  a.  lent  hii 
for  driving  against  the  horse  of  the  plaintifi^on  the  highway,  so  J*g|"^J^  ^' 
forcibly  that  the  tongue  of  the  defendants'  wagon  pierced  the  oeir'own  iwr- 
breast  of  the  plaintiff's  horse,  inconsequence  of  which  he  died,  j^  ^^'-^ 

Hyy  one  of  the  defendants,  pleaded  not  guilty,  and  that  he  uUoa  o^  ""ji. 
was  a  mere  passenger  in  the  wagon.  The  other  two  defend-  ^,  ^f  ^ 
ants  suffered  judgment  by  default  to  be  entered  against  them,  the  waron.  b. 
•The  cause  was  tried  at  the  Washington  circuit,  before  Mr.  ^"*^*^*^'*' 
Justice  Yates  in  June^  1812!  with  to  mocii 

A  witness  for  the  plaintiff  testified,  that  he  was  with  the  ^'?'**"^.  '' 
plaintiff,  and  hearing  a  wagon  coming  rapidly  on  the  road,  Sflpllwho  was 
advised  the  plaintiff  to  turn  out  of  the  road,  which  he  immedi-  ^^^p  «"  ^« 
ately  did,  quite  out  of  the  road  to  the  right,  when  the  tongue  t^ed  out,  that 
of  the  wagon  of  the  defendants  struck  the  breast  of  the  plain-  ^^  *»"•  ^ 
tiff's  horse  with  great  force,  and  when  the  plaintiff  said  he  ^^^  of^the 
hoped  nothing  was  hurt,  one  of  the  defendants  abused  him  for  ""^^  ^  ^, 

■  '  ^  m  «  aod  soon  afior 

not  keeprng  out  of  the  road.  died,  in  an  ■«. 

'  Another  witness  saw  the  defendants  at  a  tavern,  about  half  ^^^*^ 
a  mile  from  the  place  where  the  plaintiff's  horse  was  injured,  agi!iwt*jf,  jj.) 
and  they  were  in  high  spirits,  and  talking  of  what  had  happened.  j»^  ^;jj*'^y 
Ely  said  to  one  of  the  defendants,  he  must  take  care  how  he  wan  not «  men 
run  against  people.     The  horse  died  of  the  wound  he  received.  v»^^f\  ^* 

The  wagon  belonged  to  Ety,  and  the  horses  to  the  other  ^'j}[  JdC 
defendants,  one  of  whom  (-4.)  was  driving  the  wagon  when  forajoiniiref. 
the  plaintiff's  horse  was  hurt.     Ely  was  asked  by  the  other  ^^^'^^^ 
defendants  to  go  with  them  in  the  wagon. 

Tlie  jury  found  a  verdict  for  the  plaintiff,  against  Ety^  as 
equally  guilty  with  the  other  defendants. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

(«)  ir  an  act  done,  caiiae  immediate  injoiy,  whether  It  he  Intentional  or  not.  treepafe  Ilea : 
mmI  if  done  by  the  eo-opemtlon  of  aeveral  peraoni,  all  are  treapanera,  and  all  may  be  raed 
Jointly,  or  one  fai  liaMe  wt  the  injiuy  done  Iqr  all  j  but  It  mnat  appear  thai  they  aeted  in  coo- 
eert,  or  that  the  act  of  the  Individual  aought  to  be  charnd,  ordinarily  and  natuially  produced 
llmaflMflClteoilHiV.    OnMtoT.  *0in»ir«Mbw.il».a81. 
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NEW-YORK,      Orartfy  for  the  defendonte,  contended,  that  Ely  had  done 
Oetober,  1811.  j^^  ^^^  ^^^  could  make  him  a  trespasser.     He  was  a  mere 

Ykomavs      passenger  in  the  wagon,  and  had  no  control  over  the  horses. 

▼•  To  male  a  person  liable,  in  such  dkse,  it  must  be  shown  that 

iTTKAToir.  j^^  ^^  driving  the  wagon  or  carriage.     Would  a  passenger  in 

the  public  stage  coach  be  liable  as  a  trespasser,  if  the  driver 

should  run  against  another  carriage  ?     (5  Esp.  Rep.   18.     1 

Ea$t^  106.)     It  does  not  appear  that  Ely  was  in  any  way 

consenting  to  the  trespass,  or  that  he  could  have  prevented  it. 

[  *  295 1  *^*  ^*  Shepherdf  contra,  insisted  that  Ely  was  not  a  mere 

passenger.     He  was  the  owner  of  the  wagon,  and  being  in  it 

at  the  time,  he  must  be  considered  as  a  party  to  the  trespass. 

He  was  one  of  the  company  in  the  wagon,  and  present  at  the 

time  the  trespass  was  committed ;  and  if  liable  at  all,  it  must 

be  in  an  action  of  trespass.     (4  Etp.  Caa.  229.) 

In  the  case  of  STManus  v.  Cricket ,  (1  East,  106,)  the 
master  was  not  present,  and  it  was,  therefore,  held,  that  he 
could  not  be  liable  as  a  trespasser.  ^ 

Per  Curiam.  Here  was  evidence  sufficient  to  charge  all 
the  three  defendants  with  a  joint  trespass.  They  were  all 
together  in  the  wagon,  and  each  had  his  due  share  of  interest 
in  the  horses  and  wagon.  Ely  owned  the  wagon,  and  was 
not  in  the  light  of  a  mere  passenger.  The  case  of  Davey  ▼. 
Chamberlain  (4  Esp,  N,  P,  229,)  applies.  It  does  not  appear 
that  Ely  dissented,  at  the  time,  from  the  violent  manner  of 
'  driving  the  team,  nor  at  the  time  of  the  accident ;  and  when 
seen,  shortly  after,  at  the  tavern,  he  acted  as  one  of  the  party, 
jointly  concerned  in  the  act,  for  they  were  all  in  high  spirits, 
and  he  expressed  no  dissent,  or  even  regret 

Motion  denied. 


Yeomans  against  Chattertok. 

of  ite*credit*°rt  IN  error,  from  the  Ulster  Court  of  Common  Pleas.  Chat' 
of  K.M  insoi.  terton  brought  an  action  of  assumpsit  against  YeamanSy  in 
Uw  *'  credu^on,  ^^6  court  bclow.  The  declaration  was  in  the  usual  form,  on  a 
refused  to  sub-  promissory  note,  for  fifty  dollars,  dated  the  20th  of  December, 
fSIl  for  hlt^il  1809,  made  by  YeomanSy  payable  to  Chatterton  the  1 5th  of 

charge,    unless  April  CUSuing. 

^d^'^^teTiK-      '^^^  defendant  pleaded  non  assumpsit,  with  notice  of  speciaj 
ed,  ihc  sum  of  matter  to  be  given  in  evidence  at  the  trial. 
[  *  296  ]  *The  execution  of  the  note  was  admitted,  and  the  defendant 

fio  dollars,  part  provcd  that  Chotterion,  on  the  20th  of  December,  1809,  took 
and*'*  B*"*"?'  and  subscribed  the  oath,  prescribed  by  the  insolvent  act,  as  one 
his  promissory  of  the  petitioning  creditors  of  Jacob  Ketcham,  an  insolvent 

So^doUars^who  ^®'^^^''»  ^^^  ^^^^^  hundred  and  ninety-si.\  dollars. 
thereupoi/si^ii-  Ketcham  testified,  that  before  the  20th  of  December,  1809, 
for Ae  E^iancS  ^^<^''*^^*>  ^^  ^^^  request,  went  to  the  city  of  New-York  for 
due  him  from  the  purpose  of  obtaining  the  creditors  of  Ketcham  to  subscribe 
tioD  brouriit^  ^^^  petition  for  his  discharge  under  the  insolvent  act.  At  a 
C.  agaLgt  d.  meeting  of  the  creditors  of  Ketcham^  Chatterton  absolutely 
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fused  to  become  a  petitioning  creditor,  unless  «ome  person  new-york, 
would  gii^e  him  a  good  note  for  fifty  dollars,  to  be  deducted  o<^*o^'»  ^^is. 
from  his  demand;  upon  which  Teomans  gave  the  note  in  ^""yeomakT^ 
question,  for  the  purpose  and  consideration  that  the  plaintiff  ▼• 

should  become  a  petitioning  creditor  of  Ketcham;  and  the  c=*'"'«Toif. 
plaintiff  accordingly  subscribed  the  petition  for  the  sum  of  on  the  note  for 
three  hundred  and  ninety-six  dollars,  after  deducting  from  his  JJ^  **heiT'th»i 
demand  the  sum  of  fifty  dollars,  secured  by  the  note.  Ketcham  the  note  was 
was  present  when  the  note  was  given  to  the  plaintiff.  w'^^bemg^^'^a' 

The  plaintiff's  counsel,  on  the  cross-examination  of  Ketcham^  gainst  theooU 
asked  him  whether  he  had  not  paid  the  amount  of  the  note  to  oJ'iJetnsoivOTl 
YeomanSy  or  indemnified  him  against  it ;  the  counsel  for  the  act :  and  evi- 
defendant  objected  to  the  evidence,  as  the  note,  being  void  in  f^"^**  jj  *^^^ 
its  inception,  could  not  be  revived,  or  made  good,  by  any  sub-  paid  or  indem- 
sequent  agreement  or  transaction  between  the  defendant  and  SjSoum  of '  the 
Ketcham,  The  court  decided  that  the  evidence  was  admissi-  note  was  mad- 
ble,  which  was  accordingly  given ;  and  the  defendant's  counsel  »n»»«We.(a) 
tendered  a  bill  of  exceptions  to  the  opinion  of  the  court. 

The  jury  gave  a  verdict  for  the  plaintiff,  for  fifty-four  dollars 
and  ninety-eight  cents. 

H.  Bleeeker,  for  the  plaintiff  in  error,  contended,  that  the 
note  being  absolutely  fraudulent  and  void,  under  the  insolvent 
act,  the  evidence  admitted  was  improper.  He  cited  fVaite  v. 
Harper,  2  Johns,  Rep.  486,  and  Bruce  v.  Lee  and  another , 
4  Johns,  Rep,  410. 

Ruggles,  contra,  insisted,  that  this  case  was  different  from 
those  which  had  been  cited.  The  note  was  expressed  to  be 
for  value  received,  which  imported  a  consideration.  Chatter- 
ton  received  the  note  as  a  part  payment,  at  a  meeting  of  the 
creditors.  It  was  no  fraud  against  them.  It  is  precisely  as 
if  he  had  said,  ^'  pay  me  fifty  dollars  of  my  debt,  and  I  will 
subscribe  for  the  balance."  It  was  an  *open  and  fair  payment,  [  *  297  J 
without  fraud  or  concealment  It  does  not  appear  whether 
three-fourths  of  Ketcham^ s  creditors,  besides  the  plaintiff,  had 
subscribed  his  petition. 

Per  Curiam,     The  note  on  which  the  suit  below  was 
brought,  was  given  to  Chatterton  in  payment  of  part  of  his 
demand  against  Ketcham,  and  upon  the  evident  understanding 
and  confidence,  that  he  should  become  a  petitioning  creditor, 
under  the  insolvent  act,  for  the  residue  of  his  demand,  as  he 
accordingly  did.     The  note  was,  consequently,  void,  as  being 
given  against  the  policy,  and  in  fraud  of  the  insolvent  act  of 
the  3d  ofAprUy  1801.  (a)     By  that  act,  the  petitioning  cred-  j^l^)^  «  ^^' 
iter  makes  affidavit  that  such  a  sum  is  due,  or  will  become     '    '  '^^' 
due,  and  that  he  hath  not  received  from  the  insolvent,  or  any 
other  person,  any  payment  of  part  of  his  demand,  in  money,  (a)VidePayM 
or  by  sale,  <fec.  or  any  g^,  or  reward,  upon  any  contract  or  caiJ^'iUp, 
confidence,  that  he  should  become  a  petitioner.     Here  Ct^t-  si3.    w^n 
terton  did  receive  payment  of  part  of  his  demand,  by  delivery  j^^^,so6, 
of  a  thing  in  action,  i.  e.  the  note,  and  upon  the  confidence  Tuxiury     r, 
that  he  should  become  a  petitioner.     The  demand  here,  in  the  ^^'     j^ 
oath  which  the  creditor  takes,  is  not  to  be  confined  to  the  sum  311. 
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IfEW- YORK,  .already  mentioned  in  the  affidavit,  for  that  wouKl  be  an  abmird 
October,  i^i^- , construction  of  t^  act.     After  the  ci^ditor  has  already  said 
^"^^^^^^^^  that  such  a  sum  was  due,  it  would  be  idle  to  swear  further 
V.  that  he  has  not  received  payment  of  part  of  it.    The  statute 

^"^'"  refers. to  his  pre-ejusting  deinaod$>  whenever  and  whatever 
they  may  be.  He  must  receive  no  part,  in  consideration  of 
his  becoming  a  petitioner.  If  he  holds  two  notes  against  the 
,  debtor,  he  must  not  receive  payment  of  one  of  >  them,  in  con- 
sideration of  becoming  a  petitioner  ibr.the  other.  .  The  policy 
of  the  statute  is  to  preserve  just  dealing,  equality,  and  good 
faith  between .  the  creditors ;  not  that  one.  creditor  should  be 
induced  to  become .  a  petitioner  for  his  whok  demand,  by  the 
apparently  benevolent  example  of  another^  who  has  secretly 
extorted  nineteen-twentietlis  of  his  diemand,  <m  the  condition 
of  becoming  a  petitioner  for  the  remainder.  This  position 
being  estaUisbed,  it  follows,  that  the.  questions  admitted  by 
the  court  below  to  be  put  to  the  witness,  were  irrelevant,  im- 
material, andy  consequently,  improper.  The  testimony,  thus 
admitted,  tended  to  mislead  the  jury  from  the  true  point,  and 
induced  them  to  act  upon  erroneous  impressions,  if  the  note 
was  void  ab  initioy  any  testimony  that  KeUham  had  indemni- 
fied Yeomanry  was  useless  and  improper. 

Judgment  reversed. 


[*298]      *Jackson,  ex  dem.  Loux  A$n>  otmers,  against  Bu£U 

Wherearran-  THIS  was  an  action  of  ejectment,  to  rocpver  the  possession 
Jaiivcd  to  of  PW^  of  l<>t  No.  ninety-four,  in  the  township  of  Ulysses.  The 
bimseir,      his  causte  was  tried  at  the  Seneca  circuit,  m  June,  1813,  before 

'r^,  f"'ev";  Mr.  Justice  ;^mcer. 

f'thQ  right,  and      The  plaintiff  produced  in.  evidence  a  patent  to  Hendridi 

^^^^  min^.  ^<>^y  one  of  the  lessors,  dated  the  8th  of  July,  1790,  for  the 

dam  at  a  cer-  wholc  of  lot  Na  ninety-fouT^  also  a  deed  for  the  same  lot  from 

^bwi^*wid *to  J^^^i^f^  ^««  Rensselaer,  to  whom  it  had  been  awarded,  to 

occup>      aiid  Robert  M'Dawely  dated  the  24th.of  ^jvrU,  1793.    M' Dowel 

premiMs^Vkh^  was  dead,  and  the  other  lessors  were  his  heirs  at  law. 

out   any  hin-      The  defendant  gave  in  evidence  a  deed,  dated  the  dOth 

fertXn''' from  ^P^^>  ^'^^'^^  ^^^  M'Dowd  toJohnSmUh,  for  ten  aqre8,part 
the  grantee,  or  of  the  lot  No,  ninety-four»  containing  a  jreservation  in  the 
ii  wM'hei'd  Uiat  ^ords  following,  to  wit,  *'  Excepting  and  reserving  to  the  said 
the  right  reser-  Robert  M^ Dowel,  his  hcirs  and  assigns,  foe  ever,  the  right  and 
ftT*  interesr  h^  privilege,  without  any  fee  or  reward,  of  erecting  and  building 
the  land,  as  that  a  dam  on  the  back  of  the  creek,  near  or  at  the  place  where 
ejectmenT  ^^  ^^  ®^^  ^^^^  of  the  above  granted  premises  crosses  said  creek, 
would  lie  fi»r  it.  along  the  west  bank  of  said  creek,  about  twenty  rods,  or  near 
riiAr**©?  witrv  ^^^®  ^^®  miU-seat  is,  to  occupy  and  possess  the  aforesaid 
evsu,  «md  the  premises,  without  any  let^  hindrance  or  molestation  from  the 
giWe***TO  ihS\  ^^  party  of  the  second  part,  his  heirs  or  assigns,  agreeably  to 
possession  of  k  the  cxprcss  condition  Contained  in  the  foregoing  clause,  and 
3"  w'^^i^cl-  ^reservation.''  The  deed  of  John  &nith  to  the  defeadant,  for 
neat wiu Sefor  the  said  ten  aci^  of  land  was  also  road  in  evidence.  It  was 
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proved  that  the  d^feojaot  was  in  po^sessbn  of  the  lyhole  ten  new- york, 
acres,  and  that  the  defendant's  mill-dam  extended  twenty-four  ^^^^o^x^^  WW- 
links  on  the  land  of  the  lessors  of  the  plaintiff.  In  1811,  Pel-  "^"^^^^J^^^^ 
ton^  one  of  the  lessors,  r^quec^ted  the  defendant  to  let  him  enter  v. 

on   the  premises,  and  build  a  dam  on  the  creek,  according  to  ^'" 

the  reservation  in  M^Hau^'s  deed  to  Smith,  which  was  re- 
fused by  the  defendant  ^verdict  was  taken  for  the  plaintiff,  meni  will  lie  loi 
subject  to  the  opinion  of  the  court.  And  the  question  was,  ^^^' 
whether,  under  ,  the  judgment,  possession  could  be  taken  of 
the  premises  reserved  in  the  deed  from  M^ Dowel  to  Smith,  or 
only  of  the  premises  in  the  possession  of  the  defendant,  and 
not  included  in  the  ten  acres. 

Foot,  for  the  plaii^tiff,  contended,  that  the  privilege  reserved 
was  like  a  right  of  way,  for  which  an  ejectment  will  lie.     He 
cited  *Rwin.  Eject.  131,  132.     1  Term  Rep.  361.    2  Term       [♦299J 
Rep.  45-2.    3  Term  Rep.  772.    4  Term  Rep.  671.    6  Term 
Rep.  359. 

jRodmany  contra,  insisted^  that  the  right  reserved  was  not 
such  that  the  sheriflf  could,  in  case  of  a  recovery,  give  possession 
of  it.  It  was  a  mere  license  to  use  land,  for  which  an  eject- 
ment will  not  lie.    2  East,  190.     Chitt.  Pkad.  175.  188. 

Per  Curiam.  The  lessor  of  the  plaintiff  is  entitled  to  re- 
cover for  the  possession  of  the  defendant,  extending  beyond  the 
ten  acres.  This  is  admitted  by  the  case ;  but  the  great  point 
is,  whether  the  right  reserved  in  the  deed  of  erecting  or  build- 
ing a  dam  on  the  bank  of  the  creek  at  the  place  specified^  be 
such  an  interest  as  that  an  ejectment  will  lie  for  it.  The  ex- 
ception further  states  that  the  grantor,  d^c.  is  to  occupy  and 
possess  the  aforesaid  premises  without  any  let,  fyc.  It  is  evi- 
dent that  an  interest  in  the  soil  was  reserved  at  the  given  place, 
not  only  for  erecting  the  dam,  but  for  occupying  and  possessing 
it.  There  can  be  no  doubt  but  that  this  interest  would  be  con- 
sidered a  tenement,  within  the  decisions,  under  the  English 
settlement  law ;  for  it  has  been,  held  that  a  right  dT pasturage, 
of  a  dairy,  of  a  rabbit  warren,  and  of  a  fishery,  carried  such  an 
interest  m  the  land  as  to  create  a  tenement.  (1  Term  Rep. 
358.  2  Term  Rep.  451.  3  Term  Rep.  772.  4  Term  Rep. 
671.)  In  one  of  the  .cases,  Ashhurst,  J.  said  that « a  fishery 
was  a  tenement,  and  recoverable  in  ejectment;,  and  in  another 
of  them.  Lord  Kenyon  held  that  a  pracipe  would  lie  for  a  free 
warren,  though  the  party  has  no  further  interest  in  the  land 
than  to  enter  and  use  the  animals ;  and  if  a  precipe  will  lie  a 
fortiori  an  ejectment,  which  requires  much  less  certainty,  will 
lie.  In  MeUington  v.  Goodlittle,  {And.  106,)  it  was  decided 
in  error,  that  an  ejectment  would  lie  for  a  beast  or  cattle-gate 
which  was  a  right  of  common  for  a  beast ;  and  in  that  case  the  ({|)?J«^'™«>^ 
court  admitted  that  an  ejectment  would  lie  for  a  common  ap-  thlnr'^attarlleo 
purtenant.  Whenever  a  right  of  entry  ejists,  and  the  interest  ««  ine  J^'^'h**' 
is  tangible,  so  that  possession  can  be  delivered,  an  ejectment  nff  can  deiwor 
will  lie :  and  such  an  interest  was  reserved  by  the  deed  in  poMession. 

.•  '  Jackson  y,matf, 

question.  ,  .  16  Jo/m*.  i2«p. 

The  lessor  of  the  plcdntiif  is^  accordinglyi  entitled  to  recover,  i>m. 
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NEW-YORK,  as  well  the  premises  reserved,  as  the  other  land  encroached 
October,  i8i«.  upon  by  the  defendant. 


KlLLOQO 
V. 

Mahro. 


[*300]      ^Kellooo,  assignee  of  the  sheriff,  &c.  against 

Makro  and  HBrown. 

Where  a  de-  THIS  was  an  action  of  debt.  The  declaration  stated  that 
Sd"**  M  ^^  Manro  became  special  bail  for  Brown,  in  the  Onondago  Court 
process,  having  of  Common  Plcas,  in  January  term,  1809,  in  an  action  of  coo- 
efrnto'ihe^cull  ^^^  brought  by  the  plaintiff,  &c. ;  that  a  judgment  was  re- 
tody   of    the  Covered  by  the  plaintiff  in  that  suit,  which  remained  of  record, 

eh^'  of  *wi  *"  f"W  ^^^^^y  ^^'  >  ^^^^  ^«  defendant,  Brown,  on  the  1 1  th 
bail,  was  per-  December,  1809,  surrendered  himself  before  a  judge,  in  dis- 
miued  *o|Oj^?J  charge  of  his  bail,  and  was  thereupon  committed  to  the  custody 
the  liberties  of  of  the  sheriff;  that,  on  the  same  day,  both  defendants  executed 
SvinjPa*  bond  ^  bail-bond  to  the  sheriff,  conditioned  that  Brown  should  re- 
as  securiw  to  main  a  faithful  prisoner,  &c.  (being  a  bond  in  the  usual  form 
tb^  u!ll2^  form  ^^^  ^^^  K®^'  liberties.)  The  plaintiff  averred,  that  the  defend- 
aAerwards  es'  ant,  Brown,  did  not  remain  a  true  and  fiiithful  prisoner,  &.c. 
bJySnd"bc''nb!  *?"^.  escaped,  on  the  ist  March,  1810,  and  went  without  the 
ertiesj  and  the  limits,  &c.  without  being  discharged,  &c.  and  without  the  per- 
UiO^toUr  ^^^^^^^  of  the  plaintiff,  who  remains  wholly  unpaid,  &c.  ;  that 


SSimiff*  *°who  according  to  the  statute,  to  the  plaintiff,  whereby  an  action 


1810,  a89ignc<i  the  sheriff,  on  the   1st  October,  1810,  assigned  said  bond, 
the  bond  to  the  according  to  the 

plamiitr,      who  ,  J     ^ 

Drought  an  ac-  naS  aCCrued,  QLC. 

'*^°  \|**,'f°?/  *J      At  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  the 

was   held    that  ,.  ,  ^-'  'i*.i^.i 

the  taking  of  boud  and  assignment,  the  record  of  the  judgment  against 
Mthori!^  T*  ^^^^'^i  ^^^  bail-piece  and  commiititur,  and  the  consent  of 
the  act  of  the  the  plaintiff  that  an  exoneretur  be  entered  on  the  bail-piece, 
1801  (j^r?*'  January  4, 1810.  He  also  proved  the  escape  of  Brown.  The 
e.  9i') 'the'de-  defendants  proved  that  Broton  was  insolvent,  and  the  only 
[*"***"tod*^*°^  property  he  possessed  was  a  cow  of  the  value  of  sixteen  dollars ; 
HvU^  procesa  and  his  counsel  contended  that  the  plaintiff  was  not  entitled  to 
only}  and  it  recovcr ;  1.  Bccausc  no  exoneretur  had  been  entered  on  the 
assignabiJ  u^  bail-picce ;  2.  Because  no  ca,  sa,  had  been  issued  or  returned 
^ImikMaf^h  ^^  original  action  against  Brown;  and,  3.  That  if  the 
1809.  C^»».  plaintiff  was  entitled  to  recover,  it  could  be  only  nominal  daro- 
rwde  2  R^a  ^^^'  '^^^  j^^dge  overruled  these  objections,  and  directed  the 
433,  s.  40.'  Id,  jury  to  find  a  verdict  for  the  plaintiff,  for  sixteen  dollars,  the 
436,  s.  65.]  value  of  the  cow,  and  the  jury  found  accordingly. 
[  *  301  1  *The  defendants  moved  in  arrest  of  judgment,  and  also  for 

The    plain-  a  ncw  trial. 
Sn  iuch^bond       ^^V  ^^^  Ourtiss,  for  the  defendants,  contended,  in  support 
is   prima  fa-  of  the  motiou  in  arrest,  that  the  bond  was  not  assignable,  as 

JJ^o'vcr'***'*the  ^*  w^  ^^^^^  previous  to  the  act  of  the  17th  March,  1810; 
nvhoie  debt  due  (scss.  34.  c.  68;)  and  it  is  only  bonds  taken  in  pursuance  of 
nai  Sit; 3;  ^^at  act  that  can  be  assigned. 

at  least,  as  2.  On  the  inotion  for  a  new  trial,  they  contended  that  the 
KIT*  actually  pl^^intiff  was  entitled  to  nominal  damages  only.     The  acts  of 

the  legislature  do  not  declare  what  damages  are  to  be  recover- 
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ed  in  actions  on  bonds  taken  on  mesne  process.     If  the  sheriff  NEW-york. 
himself  had  brAght  an  action  for  the  escape,  he  could  have  ^^^9  Wfl 
recovered  no  more  than  nominal  damans,  as  no  suit  had  been     kxllooo 
brought  against  him.    The  act  of  28th  March,  1809,  (jsesa.  32,  v. 

c,  148,)  rendering  bonds  taken  for  the  gaol  liberties  assignable,      Makro. 
speaks  of  prisoners  in  executiony  and  relates  only  to  bonds  !<»(  by  t]i«  99 
taken  on  imprisonment  on  final  process.    The  plaintiff  cannot  ^^^hlrl  on  « 
recover  more  than  the  sheriff  himself  could  have  recovered.       »arrendcr  and 

JTeHc^g,  contra.  1.  By  the  act  of  30th  March,  1801,  {sess.  thTdi^od^f 
24.  c.  91,)  it  is  declared  to  be  the  duty  of  the  sheriff  to  permit  bv  hisbaU,  the 
any  prisoner,  in  his  custody  on  civU  process  only,  to  go  at  genicd^io^^an 
large  within  the  limits  of  the  gaol  liberties,  on  his  giving  secu-  exoneretur,  this 
rity,  by  bond,  as  provided  by  the  act.  If  the  plaintiff  could,  r^efeT^u^ 
by  that  act,  take  a  bail-bond  for  the  liberties  in  this  case,  then,  charge,  as  it 
by  the  act  of  28th  March,  1809,  such  bond  is  made  assigna-  p'JS^'iffffasIhe 
ble.  It  is  manifest  from  the  preamble  to  the  act  of  the  17th  exonereLr 
March,  1810,  that  it  is  declaratory  of  that  of  1801,  which  ex-  ^j«^^^^/"baii', 
tends  to  the  present  case,  as  Brown  must  be  considered  in  at  any  time) 
custody  on  civil  process  only.  The  bond,  therefore,  by  the  ^^  pi««ied 
act  of  the  28th  March,  1809,  was  assignable.  ^""^ 

2.  As  to  a  new  trial.  The  plaintiff  gave  his  written  consent 
that  the  exoneretur  might  be  entered  on  the  bail-piece,  and  it 
was  in  the  power  of  the  defendant  to  complete  the  exoneretur 
at  any  time.  The  plaintiff  had  done  all  in  his  power.  In  re- 
gard to  the  amount  of  damages,  the  plaintiff  has  the  most  rea* 
son  to  complain,  for  he  ought  to  have  recovered  the  whole 
amount  of  the  judgment  in  the  original  action.  At  any  rate, 
the  plaintiff  is  entitled,  at  common  law,  to  recover  what  he  has 
lost  by  the  escape  of  the  prisoner ;  and  he  has  lost  to  the 
amount  of  the  property  of  the  defendant,  in  the  original  suit. 

•Per  Curiam.  If  the  bond  stated  in  the  declaration  was  [*302] 
aptborized  by  the  act  of  1801,  (Laws,  v.  1.  p.  350,^  then  there 
cannot  be  a  doubt  of  its  having  been  duly  assignea.  The  act 
directed  the  sheriffs  to  grant  the  liberties  to  all  prisoners  "  who 
should  be  in  their  custody  on  civil  process  only,^'  on  taking  the 
bond  with  requisite  security.  The  term  civil  process  was  here 
used  in  contra-distinctipn  to  criminal  process.  A  person  in 
custody,  on  surrender,ln  a  civil  suit,  is  committed  by  a  commit^ 
iUur  under  the  hand  of  the  judge,  and  is  detained  under  the 
original  process  by  which  he  was  at  first  arrested.  The  sur- 
render does  away  the  effect  of  the  recognisance  of  bail,  and 
leaves  the  party  under  the  power  of  the  original  process,  in  the 
same  manner  as  if  bail  had  never  been  taken.  He  is  in  custody, 
either  under  the  original  process,  or^the  committitur;  and  if 
he  is  to  be  deemed  in  prison  under  the  latter,  it  is  still  process, 
within  the  meaning  of  the  act ;  for  it  is  an  authority  exercised 
in  a  civil  suit,  and  of  sufficient  legal  validity  to  justify  the  sheriff. 
The  case  is  also  within  the  meaning  and  equity  of  the  act.  The 
statute  of  1810  is  declaratory,  and  shows  the  legislative  sense  ,  ^«.j  »^ 
to  be,  that  the  act  of  1801  applied  to  the  case.  There  is,  then,  ,jfv.  *2Wr, 
no  ground  to  arrest  the  judgment,  and  that  motion  is,  there-  iJohm.   B^ 

fore,  denied. 
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NEW-TcmR,  The  motion  upon  the  case  to  set  aside  the  v||dict  isiiot  weD 
^^JjS^^^^J^'  founded.  It  appears  that  an  exoneretur  was  consented  to  by 
Trod^  the  plaintifT,  after  all  the  previous  steps  to  entitle  the  party  to 
McLL«iiD«  ^*  ^^  ^^^  taken.  The  entry  of  it  upon  record  was,  then,  a 
matter  of  course,  and  to  be  done  at  any  time  by  the  defendant 
The  plaintiff  could  not,  after  that  consent,  have  prosecuted  the 
recognisance  with  success,  or  even  with  good  &ith,  and  the 
defendant  would,  at  any  time,  have  been  entitled  to  have  enter- 
ed it,  and  to  have  pleaded  it  The  only  question,  then,  is, 
whether  the  plaintiff  cannot,  upon  such  a  bond,  recover  beyond 
nominal  damages.  This  point  is  too  plain  to  admit  of  dis- 
cussion. He  IS  entitled,  prima  faciCy  to  recover  his  whole 
debt,  which  is  presumed  to  be  lost  by  the  escape,  and  it  could 
only  have  been  reduced  down  to  the  sum  found  by  the  ver- 
dict, upon  the  evidence  ^ven,  that  if  the  party  had  not  escaped, 
there  was  no  ground  to  consider  that  any  greater  sum  could, 
have  been  recovered  of  the  original  defendant  by  the  coercion 
of  confinement.  Motions  denied. 


[♦303]        *Troi7P,  Administrator  op  PoLTEWirr,  ngaiMt 

MULLENDER. 

Lands  were  THIS  was  an  action  of  assumpsit.  The  declaration  wasoa 
n°J/i^  ilLicr  A  promissory  note  given  by  the  defendant  to  the  plaiatiif 's  in- 
the  act  of  the  testate,  dated  the  ^th  of  December^  1803,  for  three  hundred 
msfa^^'wii  ^^^  sixty-two  dollars  and  fifty-two  cents,  payable  on  the  Ut 
»pDt  leaving  o{  January^  1805,  with  interest.  The  defendant  pleacfed  fMm 
p^i  dcmiM)  ^9uny>sit,  and  the  statute  of  limitationSy  with  notice  of  a  set- 
from  year  to  off,  and  that  he  would  give  in  evidence  at  the  trial,  "  that  in  and 
feA^'andTliAei^  by  an  act  of  the  legislature  entitled  'An  act  to  enable  aliens 
wards  took  a  to  purchase  and  hold  real  estate  in  this  states  under  certain 
^iC}  Vidf  i  R.  restrictions  therein  mentioned,'  passed  the  2d  Aprils  1798,  (a) 
&  720,721,  tec.  it  was,  amongst  other  things,  ordained,  that  all  and  every  eon- 
ma^ry  veyance  or  conveyances,  thereafter  to  be  made  or  executed,  to 
note  from  the  any  alien  or  aliens,  not  being  the  subject  or  subjects  of  some 
«!IlI^ii  If'J-f  sovereign,  state  or  power  at  the  time  of  such  conveyaace  at 

arrears  of  rent,  "^i       -ri    .m    -a    e^    m  t*     a         .  i       iit*  « 

Dayabie  to  p.  War  With  the  United  States  qf  Amertcay  should  be  deemed 

brouSt  on'ihe  ^*^'*^  *^  ^®^  ^^^  estate  thereby  granted  in  such  alien  or  aliens,- 
Bote  by  the  ad-  and  that  it  should  be  lawful  to  and  for  such  alien  or  aliens  to 

pi^ifwls'herd  ^^^^  ^^^  ^^  ^^^  ^^^  ^^^^  ^  ^'•'  ^^^  ^^  their  heirs  and  assigns, 
to*  be  void  un-  for  cver,  any  plea  of  alienism  to  the  contrary  notwithstanding ; 
J6'c*7i?a/^*  P'^^'d®d,  that  it  should  not  be  lawful  for  any  such  alien. io  re- 
'•*  "  serve  any  rent  or  service  whatever,  upon  any  grant ^  leasee  or 
enem;-,"  rc^  domisc  or  Conveyance  whatever,  to  be  made  of  any  suqh  lands 
dent  in  the  en-  or  tenements ;  and  all  notes,  payments,  services  or  reservations 
camiot^Xrmg  whatever,  which  should  be  reserved  or  made  payable,  in,  by, 
^«  i^%  ^^^^  ^^  ^^  consequence  of,  such  grant,  lease,  demise  or  conveyance 
so^'u  lo  Tai!!-  whatsoever  of  any  such  lands  or  tenements,  were,  by  the  said 
lain  eJ«^inieDt  act,  declared  to  be  utterly  void  and  of  no  eflect  j"  and  that  the 
title  to  '^ich  defendant  would  further  give  in  evidoice  ''that  the  intestate, 
had  been  ac-  Sir  fVUliam  Pulteney^  in  his  Ufe-time,  was  an  alien,  and  sub- 
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jeet  of  the  King  of  Greai  Britain;  and,  being  such  alien,  did  i^ew-york, 
in  March,  1801,  under  and  by  virtue  of  the  said  act,  accept  ^^^^^  *^i*- 
and  receive,  from  Oiafies  ffUtiamsony  a  conveyance  .of  a  cer-  ^""^trovp^^ 
tain  farm,  or  lot  of  land,  being,  &c.  which  farm,  was  leased  to  >  ^* 
the  defendant,  and  an  annual  rent  reserved  thereon ;  and  that  ^^^^^^ 
the  promissory  note^  mentioned  in  the  first  count  of  the  plain-  quired  under 
tiff's  declaration,  was  given  by  the  defendant  to  the  said  Sir  g/ ^y^°^i798* 
WiUiam  PuUeney,  for  arrears  of  rent,  due  at  the  date  thereof.  The  siaiuie 
and  payable  in  consequence  of  such  demise ;  and  so  the  defend-  "^'^aiienr^Sie 
ant  will  contend  that  the  said  note  was  utterly  void  and  of  no  title  to  lands, 
effect/'  The  making  of  the  note  was  admitted,  And  there  was  ""ilie'^To  ?he 
an  endorsement  of  two  hundred  and  sixteen  dollars  and  seven-  remedy.  Tho 
ty-eight  cents,  *paid  by  one  Samuel  Colt,  dated  the  18th  of  [  *  304  ] 
Juh/j  1806,  signed  by  John  Hyslop,  who  was  the  agent  of  the  object  of  the 
intestate ;  and  whb  had  gone  to  Europe  a  short  time  before  the  desiwr  '^"^the 
commencement  of  the  present  suit.  piea  of  aiien- 

The  proof  of  the  plaintiff  was  objected  to  as  insufficient  to  JJ^,  work ^a 
take  the  case  oift  of  the  statute ;  but  the  judge  ruled  that  it  forTeitai^oftbe 
was  prima  facie  sufficient  for  that  purpose.  The  defendant  |j{^^'  "^  ^^'^J 
then  proved  that  the  intestate  was  an  alien  ;  that  the  note  was  merely  mu- 
given  to  him  on  a  settlement  of  accounts  between  him  and  the  Jf °j*  j-Jj  "^jjj! 
defendant ;  that  the  items  of  the  account,  admitted  to  be  valid,  ing  a  war  be- 
were  for  rent  for  the  use  and  Occupation  of  a  lot  of  land  in  '^!!ILi?®r*'5I* 

_^,  i-iiit  1  !•  countries.  Joc*- 

Ontarto  county,  which  had  been  conveyed  to  the  mtestate,  on  mm  v.  Decker, 
the  31st  of  JlforcA,  1801 ;  that  the  defendant  held  the  land  by  J}/''^-  ^' 
permission  of  the  intestate ;  but  it  did  not  appear  that  any 
lease  had  been  executed,  or  any  express  reservation  of  rent 
made.  A  verdict  was  taken  for  the  plaintiff  for  two  hundred 
and  ninety-«ight  dollars  and  eighty-five  cents,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the  facts  above-stated. 

Henry,  for  the  plaintiff,  contended,  1.  That  the  evidence, 
on  the  part  of  the  plaintiff,  was  sufficient  to  take  the  case  out 
of  the  statute.  Any  slight  acknowledgment  of  a  debt  had  been 
considered  sufficient  for  that  purpose.  An  endorsement  of 
part  payment  on  the  note  takes  it  out  of  the  statute ;  and  it 
has  been  decided,  that  a  receipt  for  interest  endorsed  on  a  bond, 
within  twenty  years,  would  prevent  the  operation  of  the  statute.^ 
(2  Sir.  826.  2  Ld.  Raym.  1370.  S.  C.  3  Bro.  P.  C.  593. 
635.) 

2.  The  special  matter  offered  in  evidence  at  the  trial,  could 
not  be  received  under  the  notice  which  accompanied  the  plea 
of  non  assumpsU,     A  notice  should,  in  substance,  be  as  pre- 
cise as  a  special  plea.-   Now  this  notice  does  not  state  to  whom     ' 
the  farm  vi^as  leased,  nor  at  what  time. 

Again,  the  statute,  {sees.  21.  c.  72,)  passed  the  2d  of  April, 
1798,  supposes  the  lands  to  be  conveyed  by  the  alien,  on  which 
the  rents  are  reserved-;  but  the  notice  does  not  state  by  whom 
the  fiirm  was  leased ;  and  it  might  bd,  that  tVUliamson  leased 
it.  The  act,  no  doubt,  intends  leases  given  by  aliens,  reserv- 
ing rent. 

H.  Bleecker,  contra, 'said,'that  the' statute  of  limitations  was 
a  very  usefiil  act,  and  ought^  to  be  fkvored;  and  judges  in 
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NEW- YORK,  England,  of  late  years,  had  regretted  that  they  had  been  so 
?*^!i^'Li?''"  ^^7  *^  ^^  cases  out  of  the  operation  of  the  statute.     {Esp. 
CcLS.  436.)     There  is  a  great  difference  between  length  of  timB 
which  operates  as  a  bar  to  a  claim,  *and  that  which  is  usea 

r«one;  1  ^"'^  ^y  ^^y  ^  ^^>idence.  A  jury  is  concluded  by  length  of 
^^  J  time  which  operates  as  a  bar,  as  where  the  statute  of  limita- 
tions is  pleaded  in  bar  to  a  debt.    {Cowp,  108.) 

In  the  case  of  Serle  v.  Barrington,  (2  Ld.  Raym.  1370,) 
Pratt,  Ch.  J.  doubted  as  to  the  evidence  of  the  endorsement 
on  the  bond ;  there  was  a  new  trial  granted,  and  it  appears 
^3  Bro,  P.  C,  536)  that,  on  the  second  trial,  additional  evi- 
dence was  given  to  mduce  the  jury  to  believe  the  bond  satisfied. 

In  Fuller  v.  Hancock,  (Roofs  Rep.  239.  See  1  Esp.  Cos. 
436.  Day*s  edit.  n.  1 ,)  in  the  Superior  Court  of  Connecticut, 
it  was  decided  that  an  endorsement  on  the  bond  did  not  take 
it  out  of  the  statute. 

The  facts  stated  in  the  case  clearly  show  that  the  note  was 
given  for  rent  reserved  to  Sir  William  PuUeney,  on  land  which 
had  been  conveyed  to  him.  Any  contract  for  letting  land,  re- 
serving rent,  whether  by  deed,  or  writing,  or  by  parol,  was  with- 
in the  statute.     It  was  not  necessary  to  prove  a  written  lease. 

Per  Curiam,  It  will  be  unnecessary  to  take  notice  of  the 
first  point  made  in  this  cause,  respecting  the  evidence  of  the 
endorsement,  because  the  court  are  of  opinion  that  this  was  a 
case  of  a  parol  demise,  and  reservation  of  rent,  since  the  alien- 
ation of  the  premises  to  Sir  William  PuUeney,  and,  conse- 
quently, the  consideration  of  the  note  was  not  valid  under  the 
(c)  R.  5.  ui  act  of  the  25th  session,  c.  72.  (a)  This  objection  is  fatal  to  the 
'^^  plaintiff's  right  of  action.     It  is  to  be  understood,  from  the 

case,  that  the  lands  were  demised  from  year  to  year,  under  a 
reservation  of  rent,  by  the' agent  of  the  intestate,  and  that  this 
was  done  as  well  since,  as  prior,  to  the  sale  to  Sir  William 
PuUeney,  and  the  payments  upon  the  note  were  more  than 
sufficient  to  cancel  all  the  lawful  charges  included  in  the  note. 

Judgment  for  the  defendant. 


[  ♦  306  ]  *Smith  and  Platt  against  Burnham. 

BMi'mide?*hi«  THIS  was  an  action  of  covenant,  bv  which  the  defendant 
haad  and  seal,  and  several  other  persons  agreed  with  the  plaintiffs,  in  consid- 
W^e  %^Ir  ^^^^^^^  ^^^^  ^^^  plaintiffs  had  *'  agreed  to  permit  each  of  them 
for  eve^  thou-  to  float  down  the  river  Saranac,  such  quantity  of  timber  as 
uoexed 'lo^Aiif  ^^  annexed  to  their  names  respectively,  in  a  certain  schedule 
name  in  a  iche  thereto  annexed,  and  to  put  the  same  over  the  dam,"  &c.  that 
ih«*a"°*m«i?  ^^^^  would  pay  the  plaintiffs  at  the  rate  of  one  dollar  for  every 
for tbepn^^e]^  thousand  feet  of  the  timber  annexed  to  their  respective  names. 
sanf***do^  "**  ^"  ^^^  ®^^  Schedule  respectively.  This  agreement  was  duly 
certain  stream  cxccuted,  uudor  the  hauds  and  seals  of  the  parties,  and  the 
S^  MuSi  of  ^^^^^  ^^  Andrew  Bumham  subscribed,  and  his  seal  aflSxed. 
toYenant  bro'i  The  plaintifis,  in  their  declaration,  after  setting  out  the  agree- 
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ment  averred  that  there  was  annexed  to  the  name  of  the  said  new-.yobk, 
defendant,  in  the  schedule  annexed  to  the  agreement,  two  October,  isu.^ 
thousand  feet  of  timber,  &c.    The  breaches  assigned  were,  the  "^wktmom^ 
non-payment  of  one  dollar  per  thousand  feet  of  the  said  tim-  ▼• 

ber,  and  damage  done  by  floating  the  timber,  &c.  Bakir. 

The  defendant  pleaded  non  est  factum,  with  a  notice,  that  hj  B,  againft 
he  would  prove  at  the  trial,  that  the  plaintiffs  were  not  damni-  ;^^<  ^/^^^ 
fied  by  floating  the  timber,  <&c.  *  and  it  appeared 

At  the  trial,  the  plaintiffs  produced  the  agreement,  and  proved  ijJ'oSTex'ed^ 
its  execution  by  the  defendant.  He  also  produced  the  tfcA6(/iife,  the  agreement 
which,  the  subscribing  witness  to  the  agreement  testified,  had  « ^SS^*^"*^ 
been  previously  signed,  and  was  annexed  to  the  agreement,  at  Bumam,"  and 
the  time  of  its  execution.  To  the  schedule  was  subscribed  acfendant^wfc 
**  Delano  and  Bumam,  fifty-two  thousand."  scribed  to  the 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  on  the  ^iS^^Bwjh- 
ground  that  the  name  of  the  defendant,  Andrew  Bumham,  ham,  it  was 
was  not  in  the  schedule,  as  averred  in  the  plaintiff's  declaration,  defendant  haS^ 
And  the  judge  ordered  the  plaintiff  to  be  called  and  nonsuited,  mg     admitted 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new  ^J^  ***JharhU 

trial.  name  was  sob- 

Foot,  for  the  plaintiff.  .  ^^^  *•  Jj; 

Z,  R.  Shepherd,  contra.  .-  estopped  to  de- 

^Per  Curiam,     The  defendant  admitted,  by  his  covenant,      [  *  307  ] 
that  his  name  was  annexed  to  the  schedule,  with  a  quantity  of  ny  that  Delano 
timber  subjoined.     He  is,  therefore,  estopped  to  deny  that  ^t^j^J^  ^^ 
Delano  and  Bumam  did  not  include  his  name.     Bumam  name,  or  to  a]> 
must  be  considered  to  be  the  same  name  as  Burhham,  and  he  J^  .*  J|jJ?J; 
cannot  set  up  a  misnomer  in  avoidance  of  his  covenant.  The  ance    of    his 
words  "  Delano  aneP^  may  be  rejected  as  surplusage  ;  and  if  ^jj]^*i"*  \^JJJ* 
it  be  a  distinct  name,  yet,  as  the  defendant  coupled  his  name  taken,  in  thS 
with  another,  he  is  still  responsible  for  the  sum  annexed.   The  '^'^^^^'of  **the 
omission  to  add  his  christian  name  cannot  hefp  him.     A  mis-  OTvenantCa) 
take  of  the  surname  in  a  deed  will  not  vitiate ;  and  the  sched- 
ule being  referred  to  in  the  covenant,  it  is  to  be  taken  as  part 
of  the  covenant,  for  the  purpose  of  estopping  the  defendant 
from  denying  the  name  which  he  has  admitted,  merely  because 
there  may  be  a  misnomer,  or  because  the  christian  name  was 
omitted.     The  nonsuit  ought,  therefore,  to  be  set  aside,  and  a  cimr^^^/*l^ 
new  trial  awarded,  with  costs  to  abide  the  event  of  the  suit,      sm,  8  Cimtm, 

Motion  granted.      ^ 


Wetmore  and  Ch££S£brouoh  ogaifist  Baker  and 

Swan, 

IN  error,  fi-om  the  Mayor'* s  Court  of  the  city  of  Albany.  and*'b^"&  %\ 
Baker  and  Swan  brought  an  action  of  assumpsit  against  >^<[rced  to  mn 
the  plaintiffs  in  error,  in .  the  court  below.  The  declaration  froSTJJttS^^ 
contained  two  counts,  one  for  money  had  and  received  to  the  uaea;  eeehof 
use  of  the  plaintiffs,  and  the  other  on  an  ir^imvl  computas-  tlc^wUno'rem 
sent.  Plea,  non  assumpsit.  It  appeared  that  the  plaintiffs  a  separate  por- 
and  defendants  and  one  Joshua  Ostrom,  having  run  a  line  of  ^^  !L  ^ 
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NEW-YORK,  Stages  from  Albany  to  Vlica,  there  was  an  unsettled  account 
^^'»^^^-  between  them.  In  January y  1811,  a  person  was  requested 
bj  Baker  and  Cheesebrough  to  make  a  settlement  of  the  ac- 
counts ;  and  he  went  to  Palatine y  in  the  county  of  Mont 
gomery,  for  that  purpose,  and  Ostrom  was  present  at  the  set- 
ibniith  bit  own  Element.  It  appeared  that  Ostrom  was  to  receive  the  money 
riagM,^  ^^  earned  by  the  western  part  of  the  line  of  stages,  and  the  plain-^ 
own  'ezpenM  tiffs  and  defendants  the  money  earned  by  the  ea^/ern  part ;  and 
[  *  308  ]  that,  on  an  ^examination  of  the  accounts  and  vouchers,  it  ap- 
ezua  orpensM  P©are<l  that  the  plaintiffs  had  received  less  than  their  propor- 
$at  extra  ear-  tiou,  and  the  defendants  so  much  more  than  their  share ;  and 
Cepaid^^dy!  ^po**  ^  j^st  distribution  of  the  moneys  received,  there  was  a 
A.,  B,  and  L.  balance  of  one  hundred  and  forty-four  dollars  due  from  the 
Sm  **iji^^6  defendants  to  the  plaintiffs.  Ostrom  consented  to  the  state- 
county        of  ment  of  the  balance,  and  that  it  should  be  paid  to  the  plain- 

^j2r^*"2Jr^ic.  ^^^^ »  *"^^  ^t  appeared  that  that  siim  had  been  received  by  the 
cottBU  between  defendants  in  the  city  of  Albany,  The  witness  testified  that 
ewSIwd '^Md  '^w^dre  and  CheesArough  were  jointly  concerned  in  running 
adjusted  hy.F,  their  part  of  the  line  of  stages,  and  it  was  generally  under- 
wiio**fouS**a  st^od  that  there  was  a  partnership  between  them.  When  the 
balance  due  adjustment  of  the  accounts  was  made,  he  did  not  hear  any 
lo^,  &  c.  5"*  ^^P""®*  promise  by  the  defendants  to  pay  the  balance  so  found; 
144  dollars/ for  but  he  was  requested  by  Cftee^efrrou^A  to  adjust  the  accounts : 
^Id^M^'  ^^^r^ore was  absent. 

It  appearing  It  was  proved  that  the  plaintiffs  were  to  run  one  part  of  this 
^*  join^  "'"^  ^*'^°*  -4Z6ony  to  UHcay  the  defendants  another  part,  and 
cooccmed  in  Ostrpm  another  part ;  each  party  to  find  his  own  horses  and 
mUnSFihe^  carriages,  at  his  own  expense,  and  bear  all  losses,  except  extra 
and  generally  expense  for  extra  Carriages,  which  were  to  be  borne  by  all  the 
belSrtS!^  E  P^^^^^  jointly.  It  was  also  proved  that  afler  the  adjustment  of 
was  held  to  be  the  accouuts  at  folatiney  Cheesebrough  said  that  he  expected 
ibkf^for^'^lJ  ^^  P^y  ^^^  plaintiffs  their  proportion  of  all  that  was  received, 
money  reeeiv-  The  defendants  below  then  produced  the  articles  of  agree- 
for  his^'ac^  ment  hl^ween  Ostrom,  of  the  one  part,  and  Wetmore  and 
and  that  an  ac-  Cheesebrough  and  Baker  and  Swan,  of  the  other  part ;  by 
bad«ndrec"*v^  which  the  parties  of  the  first  part  agreed  with  Ostrom  to  run 
ed  would  lie  in  a  line  of  Stages  from  Albany  to  Schenectady^  and  thence  to 
%uH  ^n^'tjte  ^^^♦^•^  >  ^^^  Ostrom  agreed  to  run  a  line  from  UticCy  to 
city  of  Albany,  meet  the  other  at  Palatine.  The  agreement  was  dated  the 
B  ^  *c*  -  ^^^^  ^^  SeptembeTy  1810,  and  was  to  be  in  force  for  five  years, 
gainst  D.  it  E.  The  defendants  proved  that  the  line  of  stages  in  question  was 
liiJiS^rw  si!  '""  under  that  agreement,  and  that  the  settlement  which  had 
ed  to  h^due]  been  proved  arose  out  of  it.  Cheesebrough  did  not  sign  the 
mi  kTed^^to  ^^^^^^^9  and  the  defendants'  counsel  insisted,  that  the  acts 
adjus^^lhe  ae^  and  confcssions  of  Cheesebrough  could  not  bind  or  prejudice 

b^b *'no  *8u![h  ^^^^'^^^^i  ^^^  ^^^^  ^'  ^**®  authority  of  the  person  who  adjust- 
partnenhip'^-  ^d  the  accouuts  was  derived  from  Cheesebrough,  so  tliat  U^et- 
wUng  between  mors  could  uot  be  bouud  or  concluded  by  tfie  acts  of  such  an 
concemedr^  ftgeut;  that  the  agreement  being  the  basis  of  the  settlement, 
would  prevent  no  action  would  lie  for  a  balance  of  accounts,  unless  there  was 
ii)v\d9Mwm  an  express  promise  to  pay ;  and  that,  on  the  second  count,  the 
jwkaf  "C*  3^  insimd  computassent  being  the  foundation  of  the  (usumpsity 
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it  lAd^ild  have  been  made  •wifMn  the  jarisdiction  of  the  May-  hkw-Yoril 
or'fi  Cotirt ;  that  the  seale<i^  instrument,  being  the  basis  of  the  ^^^^..^^ 
diction,  Ought  to  have  been  set  forth  in  the  plain tifis'  declara- 
tion ;  and  that  an  action  of  a$8Umprii  would  not  lie  to  recover 
the  balance  which  might  be  found  due  on  a  settlement  of  ac- 
coufits  between  the  parties.    The  court  below  charged  the 

{'ury,  that  the  plaintiffs  were  entitled  to  recover,  and  the  jury 
band  a  vfirdict  accordingly.  The  defendants'  counsel  tender- 
ed a  bill  of  exceptions  to  the  opinion  of  the  court  below,  on 
which  the^writ  of  error  was  brought  to  this  court. 

CftampICn,  jR)r  the  plaintifis  in  error. 

Lush,  coritiu. 

Per  Curiam.  Tliis  was  an  action  for  ihoney  had  and  re- 
ceived, and  as  the  money  was  tieceivtd  in  the  city  of  Albany ^ 
there  cannot  be  a  doubt  but  that  the  Mayor's  Court  had  juris- 
diction oif  the  cause  of  action, ^  which  was  the  money  so  re- 
ceived. Here  was,  Hii  isdme  tespects,  a  joint  concern  between 
the  plaintiff  ahd  deffendatits  and  O^rom,  but  each  party  was 
to  ImVe  his  separate  pbrtion  of  the  road,  and  to  furnish  his 
own  team,  at  his  owh'fi^k  and  expeQie.  The  partnership  be- 
tween th6  two  defendants  be!6w  was  sufficiently  proved  to 
charge  thefn  jointly  with  the  tnon^^ys  received,  and  to  charge 
one  with  the  acts  of  tHe  other*,  and,  as  here  was  a  liquidation 
of  accounts,  and  t  settlement',  and  a  biUance  struck  by  a  com- 
mon agent  of  all  the  parties,  and  'the  sum  of  one  hundred  and 
forty-four  dollars  fduhd  to  be  speciallir  due  from  the  defend- 
linCl  to  the  plaintiffs  below,  the  law  raised  an  implied  a^sump- 
M  iii  them  to  pay  it.  There  was  no  partnership  existing  be- 
tween all  the  five  persons  concerned  in  running  the  stage,  so 
as  to  interfere  with  this  suit.  The  covenant  introduce  by  the 
flefendants  bellow  had  tiothing  t6  do  with  this  case.  It  only 
went  to^rove  that  the  parties  had  agreed  with  each  other  to 
ruri  a  stage  from  Albany  to  Vtica^  but  with  distinct  and  sep- 
arate interests  and  rights.  Each  party  had  his  distinct  shafe 
of  the  road.  The  judgment  beloW  ought,  therefore,  to  be 
afflrnied.  Judgment  affirmed. 


•JoHNsow  against  Weed  and  akother.  [  ♦  310  J 

THIS  was  an  action  of  assumpM  fbr  goods  sold  and  deliv-  a  pnwuMoiy 
ered:  The  tause  Was  tried  at  the  New-  York  sittings,  in  June,  ■'Jj^^  ^^^ 
18l2i  before  Mr.  Chief  Jnstice  Kent,  The  sale  and  deKvety  S^*^!Kit  aoid 
of  the  goods  Were  admitted.  The  defendants  proved  a  con-  H^  deUverod, 
versatiori  between  WaUtr  Weed,  one  of  the  defendants,  and  TOSiSKTeaJ 
the  plaintiff,  from  which,  thft  witness  testified^  he.  understood  ^^  .'^TISJ 
tfie  goods  were  to  be  poid  for  in  cash ;  but  it  was  agreed  be-  !?IIb!Jrfu?ciy  ai 
tneen  the  parties,  that  the  plaintiff  should  take  the  note  of  PJ>J^^'  ^ 
JoknTownHnd,  payable  in  sixty  days,  and  that  the  discount  wJ^takcn  m 
on  the  aitoount  for  that  time  should  be  added.  The  plaintiff  w JJ^?*  ^ 
agreed  to  take  the  note  in  payment^  and  declared  himself  per-  ».]]  ^v£  b> 
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NEW- YORK,  fectly  satisfied  with  it,  and  said  that  Toumsend  was  as  mod 
October,  1811.  ^ny  man  in  New-Tork;  and  from  all  that  was  said,  me  wit* 
^**j^^^^^^]^  ness  understood  that  the  note  was  to  be  an  absolute  payment 
V.  for  the  goods.     The  note  of  Townaend  was  dated  the  21st 

w«KD.  November^  1807,  for  six  hundred  and  forty-seven  dollars,  pay- 
the  vendor,  it  able  to  the  plaintiff,  or  order,  sixty  days  after  date.  Townr 
it  wM^'lfqies-  ^^^  Stopped  payment  on  the  28th  December,  before  the  note 
tioo  of  fact  for  was  due,  and  was  discharged  under  the  insolvent  act,  passed 
^:'Z^'^  the  3d  ^ipra,l8n,  without  haying  ^d  the  note. 
the  cireumstan-  The  plaintiff  proved  that  natter  need  came  to  his  house, 
^ra  wwVach  ^^  ^^^  evening  of  the  2l8t  November,  1811,  and  produced  the 
aspeeiaiagree-  note  of  Towtisend  to  the  plaintiff,  who  observed  that  it  ought 
""Aiid' "where  ^  ^^^  ^^^^  made  payable  to,  and  endorsed  by,  the  defend- 
there  was  evi-  ants.  Weed  said  it  was  late  in  the  evening,  and  his  vessel  was 
2dir  and^TbS  ^^^^y  to  go  to  Albany,  and  that  it  would  make  no  d^erence, 
jaiy 'found  for  The  plaintiff  then  took  the  note,  and  gave  the  defendants  a 

^  court*refuf-  ^^''  ^^  ^^^  goods,  and  a  receipt  in  full,  at  the  bottom. 
ed  to  set  aside  The  judge  charged  the  jury,  that  unless  the  plaintiff  agreed 
the  Terdict.  (b)  ^^  receive  the  note  as  payment,  and  to  run  the  risk  of  its  be- 
ing paid,  the  mere  taking  the  note  would  not  amount  to  a  pay* 
ment,  if,  before  the  note  became  payable,  it  turned  out  to  be 
of  no  value,  and  the  plaintiff  might  resort  to  liis  original  de- 
mand ;  and  that,  whether  the  plaintiff  did  or  did  not  take  the 
note  in  question,  under  such  an  agreement,  was  a  matter  of 
fact  for  the  jury  to  find.  The  juiy  found  a  verdict  for  the  plain- 
tiff, for  the  amount  of  the  goods  sold  and  delivered. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 
[•311]  ^Fooi,  for  the  defendants. 

Parker,  contra. 

Per  Curiam,    If  it  was  a  part  of  the  original  agreement 
between  the  parties  that  the  plaintiff  should  take  Tawnsend's 
note,  in  full  satisfaction  of  the  goods  sold,  so  that  he,  and  not 
the  defendants,  should  run  the  risk  of  the  note,  then,  undoubt- 
edly, the  plaintiff  has  no  right  of  action.    But  the  fact,  whe- 
ther such  was  or  was  not  the  agreement,  was  submitted  to  the 
jury,  and  they  have  decided  in  favor  of  the  plaintiff.     The 
books  all  agree  that  there  must  be  a  clear  and  special  agree- 
ment that  the  vendor  shall  take  the  paper  absolutely  as  pay- 
ment, or  it  will  be  no  payment,  if  it  afterwards  turns  out  to  be 
of  no  value.    (2  Ld.  Raym.  929,930.     1  Salk.  124.    7  Term 
(g    ^^  lUp.  66.     3  Johns.   Cos.  72.    6  Cranch,  264.)    And  this 
▼.  mJoSZ  note  f ule,  requiring  such  a  special  agreement,  ought  to  be  adhered 
'  iSL  Ii/**^'  ^^'  ^^^  *^  **  ^®^  calculated  to  prevent  fiuud  and  support  ius- 
(w  Ace  Aek'  ^^®*    ^^  ^^^  evidence  of  the  agreement  in  this  case  so  clear 
ley  ▼.  Kdhrgf  as  to  Call  upou  the  court  to  set  aside  the  verdict  ?    One  wit- 
sCflww,  «5.  ness  understood  the  agreement  in  that  light ;  yet,  when  the 
Tomey:      \  note  was  offered  in  payment,  the  plaintiff  said  it  ought  to  have 
.  ^1^  *fj^g'  been  endorsed  by  the  defendants,  and  the  defendants  did  no^ 
5lvendeU^4A[  then  Urge  the  alleged  agreement  that  they  were  to  take  no  risk 
to?  V  *H  «n7  ^^^^®  "^^®'  but  removed  the  objection  of  the  plaintiff,  by  say 
tmpri,  ^  "*'  ing  that  it  would  make  no  dyfference.    The  terms  of  the  re- 
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ceipt  are  not  decisive.    It  might  still  have  been  understood,  new-yoril 
consistently  with  the  words  of  it,  that  the  note  was  received  Oc<ober,^8ig. 
in  full,  under  the  usual  condition  of  its  being  a  good  note ; 
and  besides,  receipts  have  always  been  held  open  to  explana- 
tion. 

Upon  the  whole,  there  was  evidence  on  both  sides,  and  as 
the  justice  of  the  case  is  as  much,  if  not  more,  with  the 
plaintiflT  than  the  defendants,  the  court  cannot  interfere. 

Motion  denied. 


*Jackson»  ex  dem.  Rogers  and  others,  against  [  *313 

Potter, 


.« 


THIS  was  an  action  of  ejectment  for  one  hundred  acres  of  ^  ^v^^ 
land,  in  the  town  of  Moreau,  in  the  county  of  Saratoga.  The  pi,*  iand«  ar? 
facts  in  the  case  were  as  follows :  James  Rogers,  in  his  life-  qaind  lubM- 
time,  was  seised  in  fee  of  the  premises  in  question,  and  died  SxccutTon*  aod 
8o  seised,  the  3d  November y  1810,  leaving  two  ofthe  lessors  his  puWicaiion  of 
heirs  at  law,  by  Elizabeth  Rogers,  the  other  lessor.  On  the  ?%pubiieaUon 
19th  October y  1805,  he  made  his  will,  which  was  dulyexecut-  of  «  wm,ioa« 
ed,  in  which,  after  devising  several  farms,  there  were  the  fol-  ter*^**ilcqaireS 
lowing  clauses  :  "  Sixthly,  I  give,  devise,  and  bequeath,  unto  'an^»»  "»«»  b« 
my  son,  the  said  Walter,  the  natural  son  of  the  said  miza-  j^^*  wSnlSi! 
bith,  otherwise  Betsey  Arthur,  and  unto  my  son  Charles,  the  *>««.  «•  ^«  «»•- 
natural  son  of  my  said  wife,  born  before  wedlock,  and  to  their  orhrfnai  wiii.^ 
several  and  respective  heirs  and  assigns,  the  rest,  residue,  and  where  ape*. 
remainder,  of  all  my  real  estate,  whatsoever  and  wheresoever  JJ-Ji  " **i805 
the  same  may  be,  to  be  equally  divided  between  them,  share  devising  all  his 
and  share  alike:  and  I  do  further  give  and  bequeath  unto  the  ^wSds^  b!^ 
said  fValter,  Charles,  and  Abby,  and  to  their  respective  heirs  came  aeited  of 
and  assigns,  all  the  rest  and  residue  of  my  personal  estate  of  ^^^^  hilnii 
what  nature  or  kind  soever,  provided  I  should  die,  leaving  no  lickneM,  in 
other  child  or  children ;  but  in  case  I  should  die  leaving  another  {ha\^'  he**^d 
child  or  children,  then,  and  ill  such  case,  the  said  rest,  residue,  made  a  ditpo- 
and  remainder  of  such  personal  estate,  I  give  and  bequeath  kuetuie,  by 
unto  the  said  Walter,  Charles,  and  Abby,  and  such  other  child  a  win  which  he 
or  children,  and  to  their  respective  heirs  and  assigns,  in  each  Jj-f^  ^'^and 
case,  to  be  equally  divided  between  them,  share  and  share  that  be  iriid  not 
alike.''  The  testator  did  not  own  the  premises  at  the  time  of  ^*^  ***  jj^^^j^ 
making  his  will ;  but  acquired  the  same  afterwards.  After  he  another  execn- 
became  seised  of  the  premises  ip  question,  he  enclosed  the  {^y  n^ol'to^ 
said  will  in  a  letter  to  Susannah  Case,  in  the  following  words :  mount  lo  a  re- 
"  Mrs.  Case,  enclosed  is  my  will,  which  you  are  requested  to  {hJ^wiiVs©  at^o 
keep,  and,  when  it  becomes  proper  to  open  the  same,  it  must  pass  tie  after 
be  done  in  the  presence  of  two  of  the  executors,  and  eight  JJ?"*'***  '"^ 
other  persons.  James  Rogers"  The  letter,  with  the  will, 
was  delivered  to  Mrs.  Case,  who  gave  the  testator  a  receipt  (a)Videf  A.SL 
signed  and  sealed  by  her.  The  letter  enclosing  the  will  was  ^'ho£»m1 
not  attested  by  any  witness.  After  acquiring  the  premises,  the  JoknM.RepM^, 
tesiator  said  to  one  of  the  executors,  named  in  the  will,  "  I  JSfre'^coiiecS 
have  made  my  will  and  deposited  it  with  Susannah  CasSy  and  injioia  (a). 
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KEW-YOBK,  have  appointed  you  one  of  my  execiitorsi  and  wish  you  to  ae* 
October,  1812,  ^^^pj  #{he  trust.     You  will  find,  enclosed  in  the  will,  a  nneaio- 
^''^^[^^^^^^  randum  in  writing,  directing  the  manner  of  proceeding ;' 
V.  which  memorandum  was  made  at  the  time  the  will  bears  date. 

PoTTSR.  After  acquiring  the  premises,  the  testator,  also,  in  his  last  sick- 
ness, on  the  2d  November^  1810,  said  that  he  had  made  a  dis- 
position of  all  his  estate,  by  will,  and  had  deposited  the  will 
with  Susannah  Ckue^  enclosing  a  memorandum  directing  her 
how  to  proceed,  which  was  the  same  as  above  stated.  He  also 
said,  that  all  the  alteration  he  wished  to  make  in  the  will  was 
to  appoint  another  executor,  and  wished  B.  J.  Clark  to  be  the 
person. 

H.  BleeckeTy  for  the  plaintiff,  contended,  1.  That  the  prem- 
ises in  question  being  acquired  subsequent  to  the  execution  of 
the  will,  did  not  pass  by  it ;  {Jackson  Y,  HoUawaj/y  7  Johns. 
Rep.  394.  1  Saund.  277.  n-  4.  Feake's  Ev.  (384,)  413.  2 
IVoodeson,  366,  367  ;)  2.  That  the  bets  stated  in  the  case  did 
'  not  amount  to  a  republication.  And  a  revocation  or  a  republi- 
cation must  be  attended  with  the  same  solemnities  as  the  exe- 
cution of  the  will  itself  The  statute  relative  to  wills  is  express 
on  the  subject.  (Laws,  v.  1.  p.  178.  sess.  24.  c.  9.  s.  3,  which 
is  the  same  as  s.  6.  29  Car.  II.  c.  3.  2  jR.  S.  64.  s.  42.) 

Skinner,  contra,  contended,  that  by  the  common  law  the  (acts 
stated  in  the  case  amounted  to  a  republication.  Then  does  the 
statute  alter  the  common  law  in  this  respect  ?  The  statute  ap- 
plies to  alterations  of  a  will,  not  to  a  republication  ;  and  the  case 
of  Jackson  v.  Holloway  was  that  of  an  alteration.  The  statute, 
no  doubt,  intended  to  prevent  any  implied  revocations  and  al- 
terations, and  to  exclude  parol  evidence  of  such  revocations  or 
alterations.  There  was  no  actual  alteration  of  the  will  in  this 
case.  The  parol  proof  would  not  infringe  or  militate  against 
*  any  salutary  object  of  the  statute ;  but  is  consistent  with  the  in- 
tent of  the  statute,  and  of  the  will.  There  is  great  confusion 
and  contradiction  in  the  English  decisions  on  this  subject.  This 
court  has  not  decided  the  point,  and  is  now  free  to  settle  it,  on 
principle,  unshackled  by  the  authprity  of  English  adjudica- 
tions. 

Before  the  statute  of  frauds,  it  was  necessary  that  a  will  should 
be  in  writing,  to  pass  lands.  The  admission  of  a  republication, 
or  of  parol  evidence,  to  show  that  the  testator  meant  to  pass  the. 
after  acquired  land,  is  merely  to  rebut  the  legal  presumption 
that  he  intended  only  to  pass  the  lands  possessed  by  him  at  the 
time  of  making  his  will ;  and  parol  evidence  is  always  admissi- 
ble to  rebut  an  equity,  or  repel  a  legal  presumption.  {Brady  v. 
Cubitt,  Doug.  39.  Skin.  227.  2  W.  Bl.  522.  1  Lord  RaynL 
144.)  Since  the  statute  of  frauds,  parol  evidence  has  been  ad- 
mitted to  rebut  a  parol  revocation,  or  circumstances  amounting 
f  *314]  to  a  revocation.  An  implied  revocation  *has  been  put  on  the 
ground  of  ''  a  tacit  condition,  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change 
in  the  situation  of  the  testator's  family."  (5  T.  Rep.  49.  58. 
Doe  V.  Lancashire,  2  East,,  530.  540.  Kennelel  v.  Scrqfton.) 
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The  paxol  evidence  or.  lepubUoation  in  thk  cwa^  operates  to  new- York, 
give  the  will  effect.  October,  I812. 

Ptr  Curiam.    The  law  is  too  well  settled  to  be  now  cpies-  """s^i^iJlT^ 
tioned,  that  a  devise  of  lands  will  not  operate  upon  laiids  puichas-  v. 

ed  after  the  execution  and  pid>lica|iQn  of  the  wiU,  unless,  subse-  ^'''■^«*«' 
quent  to  such  purchase  or  seisin^  the: devisor  republish  his  will, 
with  the  requisite  solemnities.     And  it  is  equally  well  settled 
that  the  republication  of  the  will,  so  as.lo  affect  the  after  ac^ 
quired  lands,  must  be  made  with  Uke  43olenniity  as  die  exe- 
cution of  the  original  wilL  The  statute  {Laws^  v.  1.  p.  178)  (a)     {«)  t  JL  A 
says,  that  no  sudi  will  shall  be  revoked,  or  altered,  but  by  ait-  ^'  "•  ^ 
other  writing,  executed  in  like  manner,  or  by  destroying  it 
Here  was  no  such  republication^  nor  does  the  case  come  within 
any  of  the  decisions  relative  to  constnictive  revocations  in  law. 
(See  1  Sound.  277,  fwie  4.)    The  plaintiff  is  entitled  to  judg- 
ment Judgment  for  the  plaintiff. 


Sp£^C£r  against  Southwick. 

THIS  was  an  action  for  a  libel,  published  by  the  defendant  An  arKumM- 
in  the  Albany  Register.  The  libellous  publication,  which  was  ^^^  ^n  a^^ 
set  forth  in  the  declamtioa,  with  the  requisite  innuendoee,  was  ^rai  demurrer. 
as  follows :  "  His  (meaning  the  editor  of  a  certain  newspaper  ^mmoi^  intent 
called  the  Albany  Republican)  assurance  that  a.  considerable  is  sufficient  in  a 
portion  of  his  paper  shall  be  devoted  to  the  support  of  reUgion,  aSd'^^ihis  **  cer- 
&.C.  excites  in  my  mind  strong  suspicions.  I  beg  it  may  be  re-  taimy  u  what. 
membered  that  by  hypocritical  cants  of  this  description,  Judge  reaaonaWeco^ 
i^eau^r  and  his  associates,  eficicted  the  incorporation  of  the  struction,  naj 
Manhattan^  bank,  in  which  the  judge's  share  of  the  profits  was  ^n^^lh^t^iX' 
several  thousand  dollars.  With  this  knowledge  of  the  policy  curnji|r  to  poa- 
of  the  judge,  I  cannot  but  believe  that  this  assurance  is  calcniat-  '^'^'^  ^°^'  ^"^ 
ed  to  deceive  and  impose  upon  mankind.  It  is  a  fact  of  public 
notoriety,  that  when  the  Idanhattan  bill  passed  the  senate, 
Judge  fencer  claimed  to  be  a  distinguished  member  of  that 
body.  The  preamble  of  the  bill  stated,  that  "  whereas  by  the  r  «  01  e  1 
blessing  of  God,  the  mtroduction  of  pure  *and  wholesome  water  1  ^^^1 
into  the  city  of  New-York,'^  &c.  The  deception  succeeded,  to  i^'SSwS 
and  not  more  than  ten  members  of  the  legislature  knew  that  '"^ont  is  suffi- 
the  bill  contained  a  clause  that  would  authorize  the  company  fn^bV^  or^'tha 
to  carry  on  the  banking  business.  It  is  not  a  little  extraordi-  plaintiff's  ac- 
nary  that  a  similar  hypocritical  pretence  should  be  resorted  to  v?Hai!^Jfon^9 
for  the  purpose  of  giving  currency  to  a  newspaper.  It  is,  to  Johu,  Rn, 
my  mind,  conclusive  evidence,  that  this  artful,  deceptive  pros-  ^'jj^^^/s 
pectus  has  a  clear  right  to  claim  Judge  S^enoer  for  its  legitimate  Conen,  lb. 
&ther;  whether  tlus  attempt  at  deception  will  succeed  as  di^l^a"^^ 
well  as  that  in  relation  to  the  Manhattan  bank,  remains  yet  to  tive  in  theSeu 
be  determined^  Of  one  thine  I  am  certain ;  it  will  not  put  so  [j^^  ^2!^  *^!^ 
much  money  into  the  judges  pocket.    Thus  much  for  the  aii    aecetsarj 

Timarwantns ''  •  certainty.   Van 

prospectus.  jV^^„  v.Hama 

The  defendant  pleaded  in  bar,  that  before  writing,  pnnting  um,vi«m 
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NEW -YORK,  and  publishing  the  alleged  libel,  to  wit,  on  the  2d  of  Aprilj 
Oetober,  1812.  i79Q^  the  plaintiff  was  one  of  the  senators  from  the  middle  dis- 
^""^^^^^^^^  trict  in  this  state  ;  and  that  an  act  of  incorporation  was  passed 
▼•  by  the  legislature,  entitled,  ^'  An  act  for  the  supplying  the  city 

SooTBwicK.  ^jp  jVeii^ Yj^t  ^ith  pure  and  wholesome  water;"  the  preamble 

to  which  law,  and  the  first  section  thereof,  were  in  the  words 
following,  (setting  forth  the  preamble  and  first  section,)  and 
which  law  also  contained  the  following  clause.  ^'  8.  And  be  it 
further  encicted,  that  it  shall  and  may  be  lawful  for  the  said 
company  to  employ  all  such  surplus  capital  as  may  belong,  or 
accrue  to  the  said  company,  in  the  purchase  of  public  or  other 
stocks,  or  in  any  moneyed  transactions,  or  operations,  not  in- 
consistent with  the  constitution  an^  laws  of  this  state,  or  of  the 
United  States,  for  the  sole  benefit  of  the  said  company." 

And  the  defendant  averred,  that  at  the  time  of  passing  the 
said  law,  to  wit,  on  the  1st  of  April,  &c.  the  plaintiff,  as  one 
of  the  senators  of  the  middle  district,  advocated  and  supported 
the  same,  well  knowing,  at  the  same  time,  that  the  said  law 
contained  a  clause  to  authorize  the  said  company  to  establish  a 
bank,  and  to  carry  on  banking  business ;  and  the  defendant 
fiirther  averred,  that  at  the  time  the  said  law  passed,  but  a  very 
small  portion  of  the  members  of  the  legislature,  to  wit,  not 
more  than  ten,  knew  that  the  said  law  authorized  the  said  com- 
pany to  establish  a  bank,  and  to  carry  on  banking  business; 
and  the  defendant  fiirther  averred,  that  he  had  good  reason  to 
believe  that  the  plaintiff  well  knew  that  a  large  majority  of 
the  members  of  both  branches  of  the  legislature  were  totally 
ignorant  that  the  said  law  authorized  the  said  company  to  es- 
[  *  316  ]  tablish  a  bank,  and  to  carry  on  banking  ^business,  at  the  time 
the  same  was  passed  as  aforesaid,  and  that  the  plaintiff  did  not, 
in  a  public  manner,  publish  and  make  known  to  the  members 
of  the  senate,  all  the  powers  granted  to  the  aforesaid  com- 
pany, by  the  said  law,  as  it  was  his  bounden  duty,  i^  senator, 
to  have  done ;  and  the  defendant  further  averred,  that  at  the 
time  and  place,  '&c.  the  plaintiff  held,  and  was  owner  of,  a 
large  portion  of  the  stock  created  by  the  said  law,  to  wit,  the 
sum  of  5,000  dollars,  and  that  he  made  a  large  profit  there- 
on, to  wit,  the  sum  of  five  hundred  dollars,  all  which  actings  and 
doings  of  the  plaintiff,  <&c.  the  defendant  averred  were  hypo- 
critical and  deceptive,  and  contrary  to  his  duty  as  one  of  the 
senators,  &c.  and  which  the  defendant  is  ready  to  verify,  &c. 
To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

Parker  and  Skinner,  in  support  of  the  demurrer,  contend- 
ed, that  the  plea  was  argumentative,  and  by  way  of  rehearsal. 
It  should  have  stated  the  facts  in  positive  and  direct  terms. 
It  is  intended  as  a  bar  to  the  whole  declaration,  and  it  does 
not  meet  the  charge  of  the  plaintiff.  (1  Saund,  28.  n.  3. 
1  ChUty's  Plead.  510.  518,  519.) 

If  a  member  of  the  legislature  approves  of  a  bill,  it  is  sof- 
^cient  for  him  to  vote  for  it.     He  is  not  bound  to  give  his 
easons,  or  to  explain  his  understanding  or  construction  of 
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its  language  and  meaning.     The  demurrer  admits  only  what  new^-york, 

is  well  pleaded.  October,  1811 

Foot,  contra,  insisted,  that  by  the  demurrer,  not  only  the  "^"g^^^^^^^Jj^ 
facts,  but  all  reasonable  and  fair  inferences  from  those  facts,  v. 

were  admitted.   It  was  like  a  demurrer  to  evidence.  (5  Johns,   Southwics. 
Bep.  28.   2  jH.  Bl  205.)    It  was  not  necessary  for  the  de- 
fendant, in  his  justification,  to  prove  the  facts  literally  true. 
It  is  enough  if  he  proves  them  substantially.     (7  Johns.  Bep, 
264.    Croswell  v.  Thomas,  1  Johns.  Cases,  279.) 

Kent,  Ch.  J.  (absente  Spencer,  J.)  delivered  the  opinion 
of  the  court.  Tne  gist  of  the  libel  consists  in  charging  the 
plaintiff  with  hypocrisy,  and  a  want  of  fidelity  in  his  trust, 
as  a  senator,  in  effecting  the  incorporation  of  the  Manhat- 
tan company,  in  which  he  was  largely  and  profitably  interest- 
ed. The  plea  in  justification  of  the  charge  states,  that  the 
plaintiff  was  a  senator  at  the  time  of  the  passage  of  the  bill, 
and  that  he  advocated  and  supported  it,  and  was,  at  the  time^ 
largely  interested  in  its  stock,  and  on  which  he  made  a 
great  profit;  that  he  knew  that  the  bill  contained  a  clause 
giving  power  to  institute  a  bank,  and  that  only  a  very  small 
portion  of  the  *legislature,  not  exceeding  ten  in  number,  knew  [  »  317  ] 
of  that  fact,  and  that  the  plaintiff  had  good  reasons  to  be- 
lieve that  he  well  knew  that  a  large  majority  of  both  houses 
were  totally  ignorant  of  the  fact,  and  that  he  did  not  disclose 
and  make  it  known  to  the  senate.  To  this  plea  the  plaintiff 
put  in  a  general  demurrer,  and  the  question  is,  whether  the 
&cts  in  the  plea  are  not  sufficiently  averred,  and  whether  they 
do  not  amount  to  an  answer  to  the  whole  charge  contained  in 
the  declaration.  We  cannot  perceive  any  charge  in  the  libel 
to  which  the  plea  is  not  a  substantial  answer,  provided  the 
plaintiff's  knowledge  that  the  legislature  were  ignorant  of  a 
banking  power  lurking  in  the  bill  be  sufficiently  averred. 

That  knowledge  is  averred  only  by  way  of  argument  and 
inference,  and  not  directly,  and  the  plea  would,  therefore, 
have  been  bad  on  special  demurrer.  A  plea  should  be  a 
statement  of  facts,  and  not  of  argument.  But  an  argumenta- 
tive plea  is  good  on  general  demurrer.  {Com,  Dig.  tit.  Plead- 
er, E.  3.  Bac.  Abr.  tit.  Pleading,  I.  5.  in  notis.)  The  plain- 
tifPs  knowledge,  in  this  case,  is  argumentatively  stated.  Cer- 
tiunty  to  a  common  intent  is  suflicient  in  a  special  plea  ;  and 
certainty  even  to  a  certain  intent,  according  to  Mr.  Justice 
BuUer,  means  that  which,  upon  a  fair  and  reasonable  con- 
struction, may  be  called  certain,  without  recurring  to  possible 
fects ;  for  when  words  are  used  which  will  bear  a  natural 
sense,  and  also  an  artificial  one,  or  one  to  be  made  out  by  ar- 
gument, or  inference,  the  natural  sense  shall  prevail.  {BuUer, 
J.  in  King  V.Lyme,  Doug.  159,  and  Dovastonx.  Payne, 
2  H.  Bl.  530.)  It  is  possible  that  the  plaintiff  might  have  had 
good  reasons  to  believe,  and  yet  not  have  believed  ;  and  that  he 
might  have  had  good  reasons  to  believe  that  he  well  knew,  and 
not  have  well  known,  or  even  imperfectly  known,  the  truth 
before  him.     The  force  of  any  impression  to  be  made  upon  the 
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NEW-TORK,  mind,  firom  the  operation  of  good  reasons  to  be  presented  to  it, 
October,  18W.  ^jn  undoubtedly  depend,  in  some  degree,  upon  the  character 
^"^^^J^^^^  and  discipline  of  that  mind,  and  th^  existence  of  passions  and 
V.  biasses  which  may  impede  or  facilitate  the  progress  of  truth. 

HoBCB.  g^^  J  ^jjjjQi  conceive  that  any  person  of  a  sound  and  intelli- 
gent understanding  can  have  good  reasons  to  believe  thai  he 
weU  knows  a  fact,  and  yet  not  feel  and  act  under  the  influ- 
ence of  that  impression.  To  a  common  intent,  and  upon  a 
reasonable  construction,  that  averment  charges  the  plaintiff 
with  knowledge  of  the  fact,  not,  indeed,  directly,  but  argu- 
mentatively.  When  a  man  has  good  reasons  to  believe  that  he 
well  knows  a  fact,  it  amounts  to  notice  of  the  fact  sufHcient  to 
[  •  318  ]  •charjfe  him  with  a  knowledge  of  it,  and  to  hold  him  re- 
sponsible, not  only  as  a  moral  agent,  but  in  law,  for  the  conse- 
quences of  such  knowledge. 

The  court  are,  accordingly,  of  opinion,  that  the  defendant 
is  entitled  to  judgment,  with  leave,  nevertheless,  to  the  plain- 
tiff to  withdraw  his  demurrer  and  reply,  on  the  usual  terms. 

Judgment  for  the  defendant 


Jacksox,  ex  dem.  Schermerhorn  and  othbrs, 

against  Murch. 

To  aseertain  THIS  was  an  actton  of  ejectment,  for  the  recovery  of  eighty- 
line  ^of*  Uw  eight  acres  of  land,  part  of  lot  No.  four  in  Schermerl^m's 
Ctmhridgt  pa-  patent.  The  cause  was  tried  at  the  Washington  circuit,  in 
courae^n^at  181  !•  An  exemplification  of  a  patent  to  Ryer  Schermerhorn 
patent  is  to  be  and  Others,  dated  the  11th  o(May,  1762,  was  read  in  evidence. 
wuurly^omei'  The  tract  of  land  granted  is  described  as  lying  east  of  a  tract 
of  the  Wai'  of  land  granted  to  Isaac  Sawyer,  Edmund  Tf^Us,  and  others, 
tenT^rtam-  '^  Beginning  at  a  sweet  maple  tree,  standing  by  the  side  of  an 
ed  \>y  running:  inlet  of  Water,  near  BattenkUl,  which  said  tree  was  marked 
from  tbe^i^use  ^^'  ^^^  uorth-cast  comcr  of  ihe  aforesaid  tract  granted  to  Isaac 
of  Gtrrit  Cor-  Sowycr,  Edmund  Wells,  and  others,  and  runs  from  the  said 
JVe«r  and  ^^  maple  tree  along  the  bounds  of  the  last  mentioned  tract,  south 
•nenih  course  scvcn  hundred  and  twenty  chains,  then  easterly,"  (Slc. 
3w«^*  pateJii  ^^^  lessors  of  the  plaintiff  are  the  owners  of  Schermerhorn^ s 
must  be  ran  patent,  and  the  defendant  is  part  owner  of  the  patent  granted 
^^^i^^^ot  ^^^^^  *S'awyer  and  others,  called  the  Cambridge  patent  j 
the«utAcourse  and  the  only  point  in  dispute  between  the  parties  was  the  true 

il'JISt?,aw  *^^  *^"®  ^f  ^®  Cambridge  patent. 

chains,  to  'the  In  adecd  of  partition  among  the  patentees  oi  Schermerhorn' s 
ArftoSwf  ic*  patent,  bearing  date  the  22d  of  September,  1764,  lot  No.  one, 
'  m  the  subdivision  of  the  tract,  is  described  as  ^^  beginning  at 
a  certain  marked  maple  tree^  standing  on  the  side  of  an  inlet 
of  water,  in  the  north-east  corner  of  land  granted  to  Isaac 
Sawyer  and  others,  and  running  thence  south  ninety-two 
chains  and  fifty  links  east,"  &c.  Lot  No.  four  is  described  as 
commencing  at  the  south-east  corner  of  lot  No.  three,  which 
is  described  as  being  on  the  west  line,  or  first  corner  of  the 
Schermerhorn  patent. 
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James  Mattery,  a  surveyor,  testified,  that  he  ran*  the  west  new-torr^ 
line  of  lot  No.  four,  and  that  he  commenced  his. survey  at  a  ^'<*®'*  ***^ 
tree  corresponding  *with  a  tree  described  in  SiAertnerham'a  ^"jI^^^I^lT^ 
patent,  as  the  place  of  beginning,  and  traced  the  west  Une  of  ▼• 

that  patent  to  the  south-west  corner  of  lot  No.  four ;  that  he  ■'*^* 
allowed  for  the  variation  of  the  compass,  and  run  his  course 
south  one  degree  eighteen  minutes  east;  from  thernaaple  tree 
he  run  south  three  hundred  and  five  ctnuns,  and  a  fence  cor- 
responded with  the  Une  he  so  run,  for  the  distance  of  sixty 
chains ;  thence  he  run  to  the  end  of  the  three  hundred  and 
five  chains  through  cleared  fields,  and  found  no  Une  :  be  found 
a  marked  tree  two  chains  east  of  the  Une.  run  by  him,  and  on 
boocing  it,  he  found  the  mark  to  be  forty-six  or  forty-seven 
years  old;  that  on  running  the  south  and  north  lines  of  lot 
No.  four,  he  found  marked  trees,  corresponding  at  right  angles 
with  the  south  line  as  run  by  him. 

The  defendant  produced  an  exemplification  of  a  patent, 
called  the  Walloomschack  patent,  the  boundaries  of  which 
were  described  as  ^^  beginning  at  a  certain  marked  tree,  which 
is  one  hundred  and  forty-seven  chains  distant  from  the  late 
dwelling-house  of  Gerrit  Cornelius  Van  Nesa,  measured  on 
a  line  running  south  seventy-five  degrees  east  firom  the  south- 
east corner  of  the  said  bound  to  tlie  said  tree ;  thence  north 
thirteen  degrees,  thirty  minutes,  west  ninety  chains  and  forty 
links,"  &c. 

An  exemplification  of  the  Cambridge  patent,  dated  the  23d 
of  Jvly^  1761,  to  Isaac  Sawyer  and  others,  was  introduced, 
the  boundaries  of  which  were  thus  described :  ^^  Beginning  at 
a  large  water  maple  tree  marked  with  a  turtle,  standing  one 
hundred  and  twenty  chains  measured  on  a  courae  north  twelve 
degrees  east  distant  from  the  south-east  corner  of  certain  lands 
granted  to  Peter  Schuyler  and  others,  commonly  called  the 
Saratoga  patent,  and  ten  chains  to  the  southward  of  a  place, 
where  a  line  running  north  twelve  degrees  east  firom  the  said 
maple  tree  crosses  a  creek  called  Pohquampeacky  and  this 
tract  runs  from  the  said  maple  tree  north  sixty-seven  degrees 
east  two  hundred  and  ninety  chains;  eighty-seven  degrees 
east  seventy-two  chains  ;  then  south  seventy^four  degrees  east 
one  hundred  and  sixteen  chains ;  then  south  fifty-sevendegreea 
east  one  hundred  and  thirty-eight  chains;  then  south fortynnx 
degrees,  thirty  minutes,  east  eighty-eight  chains ;  then  south 
thirteen  degrees  east  one  hundred  and  seventy  chains,  to  the 
most  westeny  corner  of  a  certain  tract  of  land  called  WaUoom- 
schack,  granted  to  Edward  CoUins  and  others ;  then  north 
1 .092  chains  to  the  middle  of  Battenkill ;  then  westerly  down 
the  stream ;  and  then  southerly,  along  the  Saratoga  patent, 
to  the  place  of  beginning." 

George  Webster^  a  witness  for  the  defendant,  testified,  that 
he  was  a  surveyor,  and  that  last  summer  he  run  the  east  line 
of  the  Cambridge  patent.  He  commenced  at  the  south-east 
corner  of  the  house  mentioned  in  the  Walloomschack  patent, 
and  run  the  *two  first  courses  and  distances  as  specified  in       [*320] 
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NEW- YORK,  that  patent ;  that  assuming  the  termination  of  the  second  course 

October,  I81J.  ^  ^j^^  most   Westerly  corner  of  the  WaUoomschack  patent, 

^^■/[[^i^i^]^  he  run  a  course  thence  north  (allowing  one*degree,  thirty 

▼•  minutes,  variation)  until  he  passed  lot  No.  four,  of  Schermer- 

^^^^^'      horfCa  patent ;  that  the  line  run  by  Mallery,  as  the  west  line 

of  lot  No.  four,  was  twenty-four  chains  west  of  the  line  run 

by  him  as  the  east  line  of  the  Cambridge  patent. 

On  his  cross-examination,  he  said,  that  the  point  assumed 
by  him  as  the  most  westerly  corner  of  the  WaUoomschack 
patent  was  in  a  meadow  where  there  was  nothing  to  designate 
it ;  and  was  very  considerably  within  the  bounds  of  the  Hoosick 
patent ;  and  that  he  had  traced  the  courses  and  distances  of 
the  south  boundary  of  the  Cambridge  patent,  as  specified  in 
the  grant ;  that  the  south  line  of  the  Camfrridge  patent  cannot 
be  closed,  so  as  to  bring  it  to  the  point  assumed  by  him  as  the 
most  westerly  corner  of  the  WaUoomschack  patent,  without 
disregarding  the  last  course  and  distance  given  in  the  patent, 
which  is  south  thirteen  degrees  east  one  hundred  and  seventy 
chains,  and  running  a  course  south  twenty-four  degrees  east 
one  hundred  and  seventy  chains  and  fifty  links.  That  fi-om 
the  termination  of  the  courses  and  distances  on  the  south 
boundary  of  the  Cambridge  patent,  according  to  the  words  of 
the  grant,  to  the  place  assumed  by  him  as  the  most  westerly 
corner  of  the  WaUoomschack  patent,  is  north  sixty-five  degrees 
east  thirty-four  chains  and  ninety-five  links :  that  a  line  run 
due  north  from  such  termination  to  Battenkill,  would,  when 
opposite  to  lot  No.  four,  in  Schermer horn's  patent,  be  very 
considerably  west  of  the  line  run  by  MaUery,  as  the  west  line 
of  the  said  lot ;  that  the  line  run  by  the  witness  corresponded 
to  a  line  called  CampbdFs  line,  and  that  run  by  Mallery  to  a 
line  called  Sleeckcr^s. 

Another  witness  testified,  that  twenty-four  years  ago  the 
defendant  went  into  possession  of  a  farm,  which  he  bought  of 
one  Smith,  under  the  Cambridge  patent;  that  the  defendant's 

E resent  house  is  east  of  Bleecker*s  line ;  that   the  witness 
ought  lot  No.  thirteen,  in  the  east  tier  of  lots  in  the  Cam" 
bridge  patent,  and  possesses  up  to  the  Bleecker  line. 

A  witness  for  the  plain tifi* testified,  that  he  assisted  John  R, 
Bleecker,  in  1763,  in  surveying  the  patent  granted  to  Scher- 
merhom  and  others ;  that  a  few  days  before  the  trial,  he  saw 
the  tree  standing  by  a  cove,  or  inlet  of  water,  on  BattenkiUy 
at  which  they  commenced  their  survey  of  tlie  west  line  of  the 
said  patent ;  and  that  when  they  commenced  the  survey,  John 
R,  Bleecker,  the  surveyor,  and  Abraham  Jacob  Lansings  two 
[•321  ]  of  the  patentees  of  *the  Cambridge  patent,  and  Ryer  Scher^ 
merhom  and  Jacob  Schermerhorn,  two  of  the  patentees  of 
the  Schermerhom  patent,  were  present;  and  the  said  tree 
was  recognised  by  the  persons  present,  and  marked  as  the 
corner  tree  between  the  two  patents.  This  evidence  was  ob- 
jected to,  but  admitted  by  the  judge.  A  letter  from  John  /£. 
Bleecker,  dated  the  28th  November,  1765,  directed  to  two 
patentees  of  the  Cambridge  patent  and  a  patentee  of  tlie 
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Schermerhom  patent,  though  objected  to,  was  read  in  evidence,  new- york. 
In  this  letter,  Bkecker  stated  that  the  sixth  course  of  the  Ociob€r,^ii 
Cambridge  patent  was  south  thirteen  degrees  east  one  hun- 
dred and  seventy  chains,  which  he  assumed  to  be  the  westerly 
corner  of  the  traUoomschack  patent,  and  made  a  return  ac- 
cordingly to  the  surveyor-general ;  and  that  the  corner  so  as- 
sumed will  agree  with  the  corner  made  for  Sawyer^a  tract  on 
the  south  side  of  BattenkiU,  being  a  sweet  maple,  which  stands 
on  a  direct  north  course  from  the  place  first  mentioned ;  that 
Abraham  J.  Lanaing  was  present  when  he  marked  the  maple 
tree  standing  on  the  side  of  aninletof  jBa/^efiAEt2{,in  the  bound 
of  the  Cambridge  patent ;  and  was  present  also  when  he  com- 
menced the  survey  of  the  Schermerhom  patent ;  and  that  he 
run  a  due  north  line  from  the  maple  tree  to  BattenkUl  across 
a  neck  of  land,  and  Laneing  and  *ScA€rm^&om  marked  a  tree. 

A  witness  for  the  plaintiff  testified,  that  when  A,  J.  Lanaing, 
the  owner  of  lot  No.  twenty-one,  in  the  north-east  corner  of 
the  Cambridge  patent,  sold  that  lot,  he  sold  only  to  BUecker*a 
or  Schermerhorn'a  line  :  at  that  time,  being  forty  years  ago, 
one  doughy  was  in  possession,  under  the  Schermerharn  pa- 
tent, up  to  Bleecker^a  line.  iMnaing  offered  to  sell  the  land 
between  the  two  lines,  but  doughy  refused  to  purchase,  and 
continued  in  possession  up  to  BUecker*a  line,  which  possession 
was  continued,  under  Cloughyy  down  to  about  fifteen  years 
since,  when  the  occupier  "bought  the  claim  of  one  Smithy  a 
Cambridge  patentee.  Another  witness  testified,  that  he  was  in 
possession  of  land  in  lot  No.  four,  in  Schermerharn' a  patent, 
which  he  held  under  Dan,  Kellogg,  who  had  a  lease  from  the 
Schermerhoma ;  and  that  he  possessed  up  to  Bleecker^ a  Une, 
and  continued  in  possession  about  ten  years,  during  which 
time  the  defendant  never  claimed  any  right  east  of  Bkecker^a 
line ;  that  one  Sage,  who  possessed  the  land  adjoining,  under 
the  same  title,  held  to  the  Bkecker  line. 

Another  witness  testified,  that  twenty  years  ago,  he  assisted 
Sage  in  cutting  wood  on  lot  No.  four,  within  fifly-one  rods  east 
firom  the  dwelling-house  of  the  defendant,  and  to  about  twenty 
rods  east  of  his  present  *d welling,  and  the  defendant  did  not       [*332] 
claim  the  land,  or  forbid  Sage  to  cut  and  carry  away  the  timber. 

The  judge  expressed  his  opinion  that  the  defendant  was  en- 
titled to  a  verdict ;  and  the  plaintiff,  thereupon,  submitted  to  a 
nonsuit,  with  leave  to  move  the  court  to  set  it  aside,  and  for  a 
new  trial. 

A  motion  was  now  made  to  set  aside  the  nonsuit,  and  for  a 
new  trial,  which  was  argued  by  WendeU,  for  the  plaintiff,  and 
Crary,  for  the  defendant. 

Per  Curiam,  The  judge  expressed  an  opinion  at  the  cir- 
cuit, that  the  defendant  was  entitled  to  a  verdict.  This  opinion 
having  been  submitted  to  then,  the  court  is  now  called  upon 
to  review  it,  and  to  determine  whether  the  jury  would  not  have 
been  warranted  in  deciding  in 'conformity  to  it. 

The  only  question  for  our  consideration  relates  to  the  run- 
ning of  the  aeventh  course  in  the  Cambridge  patent.     It  is  to 
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N£w-iORR,  be  ran  from  the  most  westerly  corner  of  the  FFoBocmwcAaeft 
October,  1812.  patent,  ascertained  by  ranning  two  courses  from  the  site  of 
^"^i^^^^^^a^  Gerrii  ComdiuB  Van  Ne99*s  dwelling-house ;  or  is  that  coarse 
V.  to  be  run  from  the  termination  of  the  sixth  course  of  that  pa- 

HuRCBi  ^^^^^  ascertained  by  running  the  previous  courses  and  distances, 
without  reference  to  the  WtUlo(mtschack  corner  ?  We  are  of 
opinion  that,  as  the  sixth  course  in  the  Cambridge  patent  cafls 
for  the  most  westerly  corner  of  the  fVaUoomsckack  patent, 
that  corner  being  ascertained  by  ranning  two  courses  from 
Van  Ne38*8  dwelling-house,  must  be  the  point  to  which  the 
sixth  course  in  the  Cambridge  patent  is  to  be  ran,  and  that 
the  seventh  course,  north  1,092  chains  to  the  middle  of  Bat- 
tenkill,  must  be  ran  from  the  terminating  point  of  the  preced- 
ing course  thus  ascertained. 

Van  Ness^s  house  is  precisely  shown,  and  although  there 
is  no  monument  to  be  found  at  this  day,  designating  the  most 
westerly  corner  of  the  Walioomachack,  it  is  fairly  inferrible, 
firom  the  facts  in  the  case,  that  CampbeWa  line,  run  between 
forty  and  fifly  years  ago,  was  run  from  a  monument  then  exist- 
ing, and  well  known  as  such  corner.  The  principle  that  a 
course  and  distance  shall  be  rejected,  when  a  monument  is  to 
be  ran  to,  applies  to  the  point  now  under  consideration.  That 
principle  is  founded  on  the  facts,  that  compasses  vary,  that 
surveyors  are  liable  to  mistake,  and  that,  in  the  progress  of  set- 
tlement, as  lands  are  cleared,  obstractions  removed,  there 
[  *  323  ]  would  scarcely  ever  be  a  correspondence  *in  the  length  of  chain 
between  a  survey  at  the  granting  of  a  patent  and  a  resurvey 
afler  a  lapse  of  years.  The  monument  is  preferred  for  the 
greater  certainty ;  and,  on  the  same  principle,  as  it  requires, 
in  this  cause,  but  two  courses  to  be  ran  from  VctnNesa^shoxsse 
to  ascertain  the  most  westerly  corner  of  the  WaUoomsckadt 
patent,  that  point,  thus  ascertained,  is  more  certainly  the  trae 
westerly  corner,  than  the  point  attained  after  ranning  out  six 
courses  in  the  Cambridge  patent. 

We  have  been  pressed  with  the  circumstance,  that  the  west- 
erly corner  of  the  WaUoamschack  patent  is  thus  found  in  a 
meadow,  and  within  the  bounds  of  the  Hoosiek  patent.  The 
dates  of  the  WaUoamaehaek  and  the  Hoosick  patents  are  not 
stated.  We  know  not,  therefore,  which  is  the  eldest ;  but 
admitting  Hooaick  patent  to  be  the  eldest,  and  that  they  in- 
terfere, that  circumstance  would  not  prevent  the  Cambridge 
patent's  ranning  to  the  corner  of  the  fVaUoomadiack^  as  a 
point  from  which  to  start  in  the  location  of  that  patent.  The 
plaintiff  ought  not  to  be  allowed  to  draw  an  argument,  from 
the  ncn-existence  of  a  known  corner  of  that  patent,  when,  in 
all  probability,  the  recollection  of  it  has  been  lost  by  the  lapse 
of  time. 

Much  stress  was  placed  on  the  survey  of  the  patent  by  John 
R.  BleeckeTf  under  the  inspection  and  with  the  assistance  of 
A.  J.  Lansing,  they  being  patentees.  There  is  no  evidence 
in  the  case  that  the  other  patentees  ever  assented  to  that  line  ; 
their  number  exceeded  sixty,  and  it  cannot  be  contended  that 
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the  acts  of  part  of  the  patentees  can  control  the  rights  of  those  new-tork, 
who  did  not  assent  to  that  act     So  for  from  their  having  as-  October,  isw. 
sented,  we  find  CampbelFs  line,  which  was  cotemporaneous  ^^caulkihi^ 
with  Bleeckef^9,  and  coinciding  with  the  line  run  by  fVebater         v. 
firom  the  most  westerly  corner  of  the  fVaUoanischack  patent,      Habbis. 
ascertained  in  the  manner  already  mentioned.     That  Camp- 
bdrs  line  was  run  as  the  easterly  boundary  of  the  Cambridge 
patent,  and  by  the  patentees  of  that  patent,  cannot  be  doubt- 
ed ;  it  is  impossible  to  account  for  the  existence  of  that  line  in 
any  other  way.     When,  therefore,  we  consider  that  CampbeWs 
is  an  ancient  line,  that  the  plaintiff  has  not  shown  a  single  foot 
of  land  to  have  been  possessed  to  the  west  of  that  Kne,  for  a 
considerable  number  of  years,  and  that  even  such  parts  as  have 
been  possessed  were  predatory  possessions,  we  cannot  but 
consider  the  opinion  given  at  the  trial  as  correct,  and  we  ac- 
cordingly deny  the  motion.  Motion  denied. 


*C AITLKINS  AKD  OTHERS,  EXECUTORS  OF  ALBEE,  agoiobt        [ *  324  ] 

t  Harris. 

THIS  was  an  action  of  covenant,  brought  on  a  covenant     i"  ">  «««»•• 
contained  in  a  deed  from  the  defendant  to  the  testator,  dated  for  a  breach  o7 
the  20th  Augusty  1796,  by  which  the  defendant,  for  the  con-  »  5?^f"*"*^ 
sideration  of  five  hundred  dollars,  conveyed  part  of  a  lot  of  JJht!reU»eg«i 
land,  No.  sixty-three,  in  Aureliw,  to  the  testator,  and  cove-  tee  had  been  b 
nanted  that,  at  the  date  of  the  deed,  he  was  lawfully  seised  in  Lymait  of  Um 
his  own  right,  as  of  a  good,  sure,  perfect,  absolute  and  inde-  i«m1  ukI  taken 
feasible  estate  of  inheritance  in  fee-simple,  in  the  premises,  ^|,^  foTfiiS^ 
&c.  and  had  good  right,  &c.  to  convey,  <tc.     The  plaintiffs  yein,  but  with- 
in their  declaration  assigned  breaches  of  the  covenant     The  JJjfe  "ftJm^'ie 
defendant  pleaded  nan  est  factum.     The  cause  was  tried  at  f"»J*®'  J  »*'^" 
the  Cayuga  circuit,  in  June,  1812,  before  Mr.  Justice  Spencer ,  ^nieiVasin 
when  a  verdict  was  taken,  by  consent,  for  the  plaintiffs,  for  *'^*i **'*??]' 
1,060  dollars  damages,  being  the  amount  of  the  consideration  *[,.i„  ^'X^, 
money  expressed  in  the  deed,  with  interest;  subject  to  a  de-  and  the  interest 
duction  by  the  court,  if  they  should  be  of  opinion  that  the  ^^Jr^^Jy'^ 
plaintiffs  ^are  not  entitled  to  interest  for  the  whole  time,  it  being  the  costs,  (a) 
admitted  that  the  testator  and  his  heirs  occupied  the  premises 
frt>m  the  date  of  the  deed  to  this  time,  but  without  any  valid 
title  from  the  defendant. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  Thg  plaintiffs  in  this  case  are  entitled  to  the  aJAe^^^ 
five  hundred  dollars,  with  six  years'  interest  thereon,  and  no  ^^*^jb  '* 
more.  This  case  comes  within  the  rule  settled  in  that  of  B^HdV^'j^i 
Staats  V.  The  Executors  of  Ten  Eyck ;  (3  Cainea'  Rep.  Ill;)  ««,  13  Jokm. 
for  the  premises  appear  to  have  been  actually  enjoyed^  and  the  ^;f^'/.^^I 
mesne  profits  taken,  by  the  grantee  and  his  heirs.  The  judg-  t^on,  4  Johm, 
mcnt  must,  therefore^  be  for  seven  hundred  and  ten  dollars,  ^^j^^^ 
and  the  costs.  Judgment  accordingly.      WendS;6!h. 
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^^2^^^!!!^  *PENNiMAir  against  Meigs. 

▼.  THIS  was  an  action  of  assumpsit,  brought  on  a  promissorj 

WooLSKT.  jjQ^g  given  in  the  state  of  Connecticut.  The  plaintiff  former- 
A  dischari^  ly  resided  in  Albany;  but,  a  short  time  before  the  note  was 

■oiveni  *act  of  g'^®**?  removed  to  the  state  of  Rhode  Island,  where  he  has 

this  tiate  is  a  Since  resided. 

broughUn'^      The  defendant,  after  giving  the  note,  obtained  his  dis- 

•tau,  upoo  an-  charge,  on  the  12th  of  NovewAer,  1811,  under  the  insolvent 

{^^"^"'whcrel  ^^^  ^f  ^^^^  s^^®-  The  plaintiff  did  not  assent  to  the  proceed- 
ever  made,  ings,  nor  has  he  received  any  dividend  of  the  defendant's 
<•)  estate. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  the  above  case.     And  it  was  agreed,  that  if 
the  court  should  be  of  opinion  that  the  discharge  of  the  de- 
fendant defeated  the  plaintiff *s  right  of  recovery,  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event  of  the  suit. 
Per  Curiam.  There  can  be  no  doubt  but  that  we  are  bound 
(a)     Cora,  to  consider  a  discharge  under  the  insolvent  act  of  this  stait, 
ki$u,  I'johm.  ^  &  b^  ^o  ^11  Bui^  brought  here  upon  antecedent  contracts, 
Ch.  Rej^jsn.  wherever  made.     The  statute  is  peremptory  and  binding  on 
tWenieU,^\  ^^^  courts.     Wc  cannot  afford  the  party  any  other  or  further 
^|^Ja»'    V.  remedy  than  what  our  laws  have  prescribed.     It  was  for  the 
Wheat!    S09.  wisdom  of  the  legislature  to  say  whether  foreign   contracts 
Vi<fe  ^Wte  V.  should  be  exempted  from  the  operation  of  our  insolvent  act, 
jS^.Rep.wz.  b^t  ^^^y  hsLs^  not  made  any  such  exception.     A  new  trial  is, 
note  (a.)  therefore,  granted,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 


Stevens  against  Woolsey  and  others. 

A  soldier  in  THIS  was  an  action  of  covenant,  on  a  covenant  in  a  deed, 
ry^w^ir^«ilitTed  cxecutcd  by  the  defendants  to  the  plaintiff,  dated  the  16th  of 
to  aioi  of  land.  July,  1808,  for  lot  No.  nine,  in  the  township  of  ScipiOy  for  the 
prior  to  t^eSTth  consideration  of  two  hundred  dollars,  in  which  were  the  usual 
March,  1783,  covenants  of  seisin  and  warranty.  The  defendant  pleaded 
[  *  326  ]  nan  est  factum.  It  appeared  *that  Jacob  Spilsbury,  a  sold- 
before  the  stat-  icr,  was  entitled  to  the  lot  of  land.  He  died  before  the  end 
On  ih^Ui^Jui^  ^^  ^^^  revolutionary  war,  leaving  the  defendants,  his  brothers 
1806,  bu  broth'  and  sistcrs,  and  Henry,  who  was  the  eldest  brother,  his  next 

hUwxtof'kin'  ^f  ^*"- 

except  Henry\  Henry,  the  eldest  brother,  conveyed  the  premises  in  ques- 
ther  e^Mcuteda  ^*^"  ^^  f^^UUam  Van  Ostrum,  who  was  in  possession,  under 
deeci  for    the  that  deed,  at  the  time  of  the  execution  of  the  deed  by  the  de- 

^"^ihe^  ©Wwt  ^^"^^"^^  ^^  ^^^  plaintiff. 

brother,  ^  ba^  A  case  Containing  the  above  facts  was  submitted  to  the 
vr^"h/iouo  ^^^'■^>  ^^^  ^^  ^^  agreed,  that  if  the  court  should  be  of  opin- 
c.^vbo  wsu  in  iou  that  the  plaintiff  was  entitled  to  recover,  a  judgment  should 
SS'Sc  deed*at  ^^  entered  against  the  defendants  for  the  sum  of  two  hundred 
be  Ume  of  the  dollars  with  interest  firom  the  16th  of  Jtdy,  1808,  to  the  time 
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of  judgment;  otherwise,  a  judgment  of  nonsuit  was  to  be  new -YORK, 
entered.  Ociober,  1812. 

Per  Curiam.     There  could  not  be  a  doubt  of  the  plaintiff's  ^"wattleT^ 
right  to  recover,  if  it  were  not  for  the  provision  in  the  eighth  v. 

section  of  the  act  of  the  twenty-sixth  session,  c.  88. (a)  As  ^»R»- 
the  soldier,  in  this  case,  died  before  the  end  of  the  revolution-  conveyance  to 
ary  war,  he  must  have  died  previous  to  the  27th  of  March,  ^-  *"  J."v^e,Iant 
1783,  and  so  far  the  case  is  within  the  provision  of  the  act;  brought  by  if.  a- 
but  the  date  of  the  deed  from  the  elder  brother  is  not  stated.  It  f^^^'if/hi^g^ed* 
only  appears  that  the  lands  are  held  under  a  purchase  from  the  for  a  breach  o^ 
elder  brother,  who  was,  independent  of  the  statute,  the  heir  at  sc?shrTi"wM 
law,  and  that  the  lands  were  so  held,  at  tlie  time  of  the  execur  held  'that  the 
Hon  of  the  deed  by  the  defendants.  It  lay  with  the  defendants  {^l^^'/'l^"^^^^"^: 
to  bring  themselves  within  the  special  provision  of  the  act ;  cr,  the  dcfend- 
and  the  court  is  not,  by  intendment,  to  help  the  claim  exercis-  ^"^'^  ""u'^y^"^ 

..  ,         t    t»       t  '  •  •  t  •!        /-^L  shown  that  they 

ed  by  the  defendants,  m  opposition  to  the  title  of  the  pre-  came  within  the 
sumptive  heir  at  law,  and  of  a  bona  fide  purchaser,  holding  \^/'^l  lE©"  cS 
Mnder  him  at  the  time.  Judgment  for  the  plaintiff.       sectiou  of  the 

act,  {sess.  26.  c. 

(a)  That  act  (sect.  1)  declares  thai  all  lands  heretofore  granted  by  letters  patent,  to  '.!  sth'^'^jun'f 
officers  and  soldiers  serving  in  the  line  of  this  stale,  in  Uie  army  of  toe  Unitea  States,  in  ^  .  j.  '  oourl 
the  late  war  wiili  Great  Britain,  and  who  died  previous  to  the  27th  March^  ^'^^^i  '^^^^^  would  not  by 
be,  and  are  thereby  declared  to  have  been  vested  in  the  said  persons  at  the  time  of  their  intendment 
deaths  respectiveiv.  And  the  eiffhth  section  declares  that  the  rules  of  descent,  estab-  ^  .  ^.  ^\^^^ 
lished  by  tne  act,  otc.  passed  the  23d  February,  1786,  shall  apply  to,  and  govern  in,  all  ^^  ^.  def-n^j. 
the  cases  provided  for  oy  the  first  section  of  the  act,  except  where  the  lanos  soecified  in  ^^^^^  .  ^pp^g}' 
any  letters  patent  therein  mentioned,  or  any  part  thereof,  are  held  by  bona  fifU  parchas-  j- ' ' '  the  title 
ers  or  devisees,  under  any  person  or  persons  who  would  have  been  neirs  at  law  of  the   p.fxYi»  nresumo- 

rtentees,  if  that  provision  had  not  been  made.  (Vide  3  R.  8. 195.  see.  1.    Id,  193.  sec.   ,•      ^J-     .  i^* 
Act,  m  AprS,  1813.    Jacluaii  v.  Phdpt,  3  Caim^  Rep.  62.)  ^'^J  of  a  i^J 

^ae  purchaser  holdings  under  him  at  the  time.(a) 
(a)  Vide  Jackson  v.  Wtnslow,  2  Johns.  Rep.  80.    Jackson  v.  Mumford,  9  Cotoen,  254. 


Wattles  against  Laird. 


THIS  was  an  action  of  debt  on  a  recognizance  of  bail.  In  Separate suiu 
August,  1809,  the  plaintiff,  as  endorsee  of  a  promissory  note  byiheendwfei 
made  by  E,  B.  Cornwell  and  Leonard  Barton,  payable  to  ofapronussor/ 
Thomas  Stage,  or  order,  brought  an  action  against  Stage,  as  "ndoreo^^^aid 
the  endorsor,  and  in  November  following,  the  defendant  be-  maker,  in  the 
came  special  bail  for  Stage,  in  that  action.  The  plaintiff  re-  endowo j"^' £! 
covered  judgment  against  Stage  in  August,  1810,  and,  in  the  came  special 
same  term,  recovered  judgment  also  in  a  suit  against  Ck>mwell  |5Jl''  ,J^o5J^*,i^j 
and  Barton,  the  ma&ers.  A  fi.  fa,  was  isSued  on  the  last  judgments  u 
judgment,  which  was  returned,  at  the  next  term,  satisfied.  A  ^Ji^ijf^isio 
ca.  Ma.  was  issued  on  the  judgment  against  Stage,  which  was  ?^p  fa,  [^ 
returned  nan  est,  in  January,  1811,  and  the  present  suit,  on  SJ^tiakcPwai 
the  recognizance  against  the  defendant,  was  commenced  in  returned  '    ia 

February,  1811.  JwiTtSisfied. 

The  defendant  pleaded  nul  tiel  record ;  payment  by  Stage,  a  ca.  so.  wa» 

the  principal,  and  a  set-off  of  money  had  and  received  by  the  jjf"*^  atamst 

%   .      .rv         t  ««Lj/»i  ^"*     endorsor, 

plaintin  to  t^ie  use  of  the  deiendant.  and    returned 

The  plaintiff  replied  no  payment,  and  that  he  did  not  owe  ^^  "{aio'^^ln 

the  money  pleaded  as  a  set-off.  u'^action'  of 
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NEW- YORK,  It  was  agreed,  on  a  case  containing  the  above  facts,  that  if 
Octobef,^8i2.  ^j^g  court  should  be  of  opinion  that  the  defendant,  under  the 
pleadings,  could  give  in  evidence,  at  the  trial,  and  avail  him- 
self of  the  money  collected  by  the  plaintiff  of  Comwell  and 
Barton,  then  judgment  should  be  entered  for  the  plaintiff  for 
debt  oo  ibere-  twenty-four  dollars  and  ninety-one  cents,  being  the  amount  of 
b3"*b!8^* bafi  ^^^  ^^^^^  ^"  the  suit  against  Stage.  Or,  if  the  court  should  itc 
pleaded  pay-  of  a  different  opinion,  then  a  judgment  should  be  entered  for  the 
wloo-  'of*  the  plaintiff,  for  his  debt  as  declared  for ;  and  that  he  should  col- 
amoant  paid  by  ject  on  the  exccution  to  be  issued  on  such  judgment,  the  sum 
money  ""mJcci"  ^^  twcnty-four  dollars  and  ninety-one  cents;  the  interest  there- 
ftd  to  his  use.     ou,  and  the  costs  of  this  suit. 

that' ih!l"ccog^  ^^  (^^^om.  The  defendant  could  not,  by  pleading,  set 
Dizaiiee  beings  up  any  of  the  matters  stated  in  the  case,  in  bar  of  the  suit  on 
mauen^'piead-  *^^  rccognisancc.  The  recognisance  was  strictly  forfeited  by 
ed  by  the  de-  the  return  of  non  est  to  the  ca.  sa.  and  the  recovery  of  the 
fendant  could  priQcipal  debt  in  another  suit  would  not  discharge  the  defend- 
[  *  328  ]  ant,  or  his  principal,  until  *the  costs  of  the  suit  against  his 
not  be  set  up  in  principal  wcrc  also  paid.     It  is  for  those  costs  that  the  plaintiff 

oar  to  the  suit  '^  f  i     i  •      .1  •  •.        imri_        i_  .     1  1  • 

on  the  reco^-  must  havc  proceeded  m  this  suit.  When  he  came  to  have  his 
Dizance,       m  Jamaffcs  asscssed  upon  the  recognisance,  the  defendant  mif^ht 

wuicu  a  Judff*  ^  *  ^....  ^ 

ment  must  be  Undoubtedly  have  given  in  evidence,  in  mitigation,  the  recov- 

given^  for  ibc  ^^y  of  the  debt ;  and  the  assessment  would  then  have  been 

the    defendaiii  Only  for  the  costs  of  the  suit  against  Stage ;  but  the  judgment 

°a^ra  fi°^  b*  would  still  havc  been,  proforftia,  for  the  penalty  of  the  recog- 

tbe^'makers,  in  uisancc,  and  the  plaintiff  would  be  entitled  to  levy  on  his  exe- 

th'^'^TJ'^d    ^  cution  the  costs  of  this  suit,  and  the  damages  so  assessed. 

ges  should  be  Judgment,  therefore,  must  be  entered  for  the  plaintiff,  accord- 

assessed  for  the  jng  to  the  latter  alternative  in  the  case. 

costs     only  of       °  »     1  .  !•       1 

the  suit  against  Judgment  accordingly. 

the  pnncipal  3  or  judgment  pro  forma  might  he  entered  for  the  penalty,  and  execution  taken  out  lor  such 
damages  and  the  costs  of  the  suit  on  the  recognizance,  (a) 

(a) Where  the  bail  were  held  to  have  been  discharged  by  an  agreement  between  the 
plaintiflf  and  defendant,  yet  having  been  fixed  at  law  by  a  suit  on  the  recognizance,  it 


r  agreei 
be  pleaded  in  bar  of  (he  action  on  the  recognizauce.    See  cdso  Mtchanicr  Bank  v.  Mx* 
mrdf  13  Jyhns.  Rep,  353. 


Smith  against  Birdsall. 

A  tberiff  is  THIS  was  an.  action  of  trespass  on  the  case.  The  plain- 
reaMBabiefees  ^^^'^  demand  was  for  fees  and  expenses  in  arresting,  taking 
and  expenses  and  Carrying  the  defendant  from  the  town  of  Juniits^  in  the 
Sfora^J^'lh^r^  county  of  Senecay  to  the  city  of  Albany,  while  he,  the  plain- 
ifr,  on  an  at-  tiff,  was  sheriff  of  that  county,  on  an  attachment  issued  out 
comcmpt  ^^in  ^^  ^^^^  court  against  the  defendant,  for  a  contempt,  in  not  re- 
noi  returning  turning  an  cxccution  issued  from  this  court,  and  delivered  to 
pDcett.  ^|jg-  defendant  to  be  executed,  while  he  was  sheriff  of  the  coun- 

ty of  Seneca. 

The  fees  and  expenses  charged  by  the  plaintiff*against  the 
defendant  were  as  follows : 
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Caption  fee,        ^       56  new- YORK, 

Mileage,  182  miles,  at  19  cents, 34  12  October,  lail 

Expenses  going  to  and  returning  from  Albany ,  ^""pIlmmT^ 

12  days,  30  miles  per  dav,  at  50  cents,     ....     18  v. 

Two  days'  attendance  in  Albany, 6  Hatch. 

Expenses  for  two  days, 3 

61  68 

A  verdict  was  taken  for  the  plaintiff,  at  the  Albany  circuit, 

in  Aprils  1812,  for  sixty-one  dollars  and  sixty-eight  cents,  sub-» 

ject  to  the  opinion  of  the  court,  on  the  legality  of  the  charges 

demanded  by  the  plaintiff. 

Per  Curiam.  The  above  charges  are  reasonable  and  just, 
and  no  more  than  an  indemnity.  The  defendant  appears  to 
have  been  in  contempt,  and,  consiequently,  liable  to  the  eosts 
and  «'xpense3  of  *the  attachment.  The  habeas  carpus  act  al-  [  ^  329  ] 
lows  twelve  and  a  half  cents  a  mile,  for  bringing  up  a  person, 
and  the  charges,  also,  for  taking  him  back,  if  remanded.  Where 
the  law  is  silent  as  to  charges  for  particular  servicses,  the  courts 
if  they  allow  any  thing,  must  allow  what  is  reasonable. 

Judgment  for  the  plaintiff. 


Palmer  against  Hatch. 


THIS  was  an  action  of  debt,  for  the  escape  of  JR.  Usher ^  a  ^^^^®  i.*'*'*' 
prisoner,  from  the  custody  of  the  defendant,  the  late  sheriff  ^icd  "a  IZ 
of  Madison  county,  on  an  execution  at  the  suit  of  the  plain-  fendant  on  an 
tiff.  The  cause  was  tried  at  the  Mad\son  circuit,  in  July^  feft^hhn°in  ule 
1812,  before  Mr.  Justice  Spencer.  custody  of  iwo 

The  execution  was  produced  with  the  return  of  the  sheriff  d7fen^ni,  and 
endorsed  cepi  corpus  in  custodia.  wem  to  serve 

It  appeared  that  the  deputy  of  the  sheriff  arrested  Usher,  on  tnddidn^^i 
the  return-day  of  the  ca.  sa,  and  delivered  him  t6  the  care  of  him  to  gaol  un- 
two  brothers  of  Usher,  in  whose  custody  he  remained  until  the  IfJlSlshddlhat 
next  day,  the  deputy  having  left  him,  and  gone  on  other  busi-  this  was  an  «*- 
ness.  Usher  remained  in  the  place  where  he  was  left,  with  his  thT^sheriff  wall 
brothers,  until  twelve  o'clock  that  night,  when  he  went  to  his  liable^  the  per 
own  house  with  them,  and  the  deputy  did  not  take  him  to  gaol  ^c^xJdy  ^""the 
until  the  next  day.  prisoner     was 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict  LuVrTty  ?o  d"^ 

(or  the  plaintiff.  tain  him  in  the 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  depaty?(o)^  ^^ 
trial,  which  was  submitted  to  the  court  without  argument. 

Per  Curiam.     After  the  deputy  had  arrested  Usher,  he  vol- 
untarily left  him  in  custody  of  his  two  brothers,  in  order  to  go 
and  execute  other  process.     This  was  leaving  the  prisoner  at 
large,  and  was  clearly  an  escape;  for  the  two  brothers  of  the  g^j^^^^L 
prisoner  had  no  authority,  after  the  deputy  had  left  them,  to  "wtw^,  SJohm, 
detain  the  prisoner.    The  case  of  Benirm  v.  Sutton  (1  Bos.  ff  ^.%S^i$ 
PvU.  24)  is  directly  to  this  point,  and  the  ai^ument  appears  to  •'^^     Rep. 
be  conclusive.  Judgment  for  the  pmintiff.      ^^' 
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NEW-YORK, 

Octohcr,  1811  *jACKSOir,  CX.  detTL  OsTRAKDER^  OgaiftSt  ROWAW. 

C«OPEE 

^^^^  THIS  was  an  action  of  ejectment,  tried  before  Mr.  Justice 

YaieSy  at  the  fViaahingtan  circuit,  in  June,  1812.  The  demise 
ii.agre<H!  to  f^om  the  lessor  was  laid  on  the  1st  day  of  May,  1811.  The 
convey  land  lo  plaintiflfgave  in  evidence  a  written  agreement  between  the  lessor 
SgTwdXrtl  and  the  defendant,  dated  the  9th  of  April,  181 1,  by  which  the 
ni  the  time  of  lessor  Covenanted  to  give  the  defendant  a  warranty  deed,  in  fee, 
l?o^u"^a£d*7he  fo^  ^^e  premises  in  question,  on  the  tenth  of  July  then  next, 
rcsidae  of  ibe  provided  the  defendant,  on  the  delivery  of  the  possession,  paid 
purchase  ^monh  ^^^  Jegsor  ouc  hundred  dollars,  and  four  hundred  dollars  on  the 
periods,  speci-  tenth  ofJuly  then  next,  with  interest,  and  gave  a  bond  and 
greement.  *  B.  mortgage,  to  sccurcl  the  remaining  sum  of  1 ,300  dollars,  with 
took  possession  inteftest,  in  several  instalments,  as  specified  in  the  agreement.  ' 
^prii,,  1811,  I^  ^"^as  proved  that  the  defendant  took  possession  of  the  pre- 
and  at  the  same  miscs,  undcr  the  agreement,  on  the  15th  April,  1811,  and  on 
loo^doUaxs  ^o  ^l^at  day,  paid  the  lessor  the  one  hundred  dollars,  and  has  since 
A.  continued  in  possession. 

of'"  ejectment      The  defendant  movcd  for  a  nonsuit,  on  the  ground  that  the 
broujgrht  OD  the  action  could  not  be  sustained,  without  showing  a  previous  no- 
daSr  ""m^]  ^ice  to  the  defendant  to  quit. 
1811,    against      The  judge  overruled  the  objection,  and  a  verdict  was  found 

£;»  ^^s^Mion'  for  the  plaintiff. 

it  was  held  that      A  motiou  was  made  to  set  aside  the  verdict,  and  for  a  new 
to  B^oUee^to  trial,' which  was  submitted  to  the  court  without  argument, 
quit,      before      Per  Curiam,     At  the  date  of  the  demise,  on  the  1st  of 
•ulutaf     ^  May,  1811,  the  possession  of  the  defendant  was  lawful,  and 
not  tortious.     He  entered  on  the  premises  the  15th  of  April 
preceding,  under  an  agreement  of  the  lessor  to  sell.     That 
agreement  purported  that  possession  was  to  be  delivered,  on 
the  payment  or  one  hundred  dollars  ;  and  the  defendant  paid 
that  sum  on  taking  possession  under  the  agreement.    He  was, 
consequently,  entitled  to  a  notice  to  quit,  or  a  demand  of  pos- 
session before  suit  brought,  and  the  case  of  Right  v.  Beard 
(13  East,  210)  is  in  point.     The  court  are,  accordingly,  of 
opinion,  that  upon  this  case,  a  judgment  of  nonsuit  must  be 
entered.  Judgment  of  nonsuit. 

la)  Ace.  Jaekstm  ▼.  M»«b,  10  J^knt,  Bep*  935.  Wherever  the  relatioa  of  landlord  and  tenant 
exists,  or  whenever  it  can  be  shewn  that  the  defendant  entered  lawAilly  into  possession,  and 
by  the  permission  of  the  owner,  and  has  done  no  act  hostile  to  him,  he  Is  entitled  to  a  nritlce 
to  quit.  JadkM»  v.  AUrieh,  13  Jmkm*.  Rep,  111.  But  the  case  of  vendor  and  vendee  is  an  ex- 
ception. The  vendor  may  maintain  ejeetment  sgalnst  the  vendee  without  a  previous  notice, 
though  the  latter  entered  into  possession  under  a  contract  of  purchase,  with  the  consent  of 
the  former.    Jscktsn  v.  JUittsr,  7  Osissa,  747.    Vide  Jaekscu  v.  Staekkoun,  I  Cowss,  1S9. 


[•331  ]      *CooPER  against  Stower,  impleaded  with  others 

A  contract  to      THIS  was  an  action  of  trespass,  for  cutting  and  carrying 

Und^u^n'lhe  ^.^^^  ^^^^^  ^'^"^  ^^^  plaintiff's  land.     The  plaintiff's  declara- 
performance  of  tiou  Contained  four  counts.     The  defendant  pleaded,  1.  Not 
ii"**ii?bSlid  ^^^^y '  ^'  Libetym  tenementum,  with  a  notice  of  special  mat- 
xvf  the  purcha-  ter  to  be  given  in  evidence  at  the  trial. 
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The  cause  was  tried  before  Mr.  Justice  Yates ^  at  the  fast  new-york, 
circuit  in  Clinton  county.  Ocicbcr,  I812. 

The  plaintiff  proved  that  the  defendant,  in  the  years  1810  ^""^coopetT^ 
and  1811,  cut  from  the  lot  of  land  in  question,  600  spars,  worth  v. 

two  dollars  each,  and  30,000  feet  of  square  timber,  worth  from     *^'*^'^*- 
twenty  to  twenty-five  dollars  per  thousand,  being  the  estimated  ■«' .»*  »  f«>ture 
value  of  the  timber  while  standitig.  .        J®"  oV  ij^^^ 

The  title  of  the  plaintiff  to  lot  No.  seven,  which  included  the  con'tain  a  u- 
land  on  which  the  timber  was  cut,  was  admitted.  The  witnesses  ^"^J  iLra^u! 
stated  that  the  laixl  was  of  little  or  no  value,  without  the  timber,  cense  to  enter 

The  defendants  gave  in  evidence,  a  written  agreement  be-  JJ^tg^  by"do- 
tweeii  the  plaintiff  and  defendants,  Tyiomas  Slower^  Jonathan  stroying  the 
Lyndty  and  A.  Bonney,  dated  in  Deixmber,  1809,  by  which  "^^^'^  ^^ 
the  plaintiff  covenanted  and  agreed  to  sell  to  the  said  defendants  ment  made 
lot  No.  seven,  in  the  town  of  Peru,  in  the  county  of  CMnton^  ^*i^rai  pITrciS!^ 
for  the  sum  of  1,^5  dollars,  payable  in  four  equal  payments,  sen,  that  waa 
the  first  to  be  made  on  the  1st  March,  1810,  the  second  on  the  executed"  "Se 
1st  October y  1810,  the  third  on  the  1st  Cktober,  1811,  and  the  contract  of 
fourth  on  the  1st  October,  1812,  the  three  last  payments  bear-  PerTii^bindfor 
ing  interest ;  that  if  the  defendants  should  pay  the  plaintiff  the  perform- 
1,275  dollars,  in  the  manner  mentioned,  with  interest,  and  also  covenants  "no 
all  taxes,  charges  and  assessments  on  the  land,  then,  and  in  that  tinib^r  sLqid 
case,  the  plaintiff  covenanted  and  agreed  to  convey  to  the  de-  iS,""Smpiy^a 
fendants  the  said  lot.  license  to  tho 

The  defendants  also  gave  in  evidence,  an  agreement  execu-  fe7thrc^o"trac'i 
ted  by  Slower  alone,  dated  in  DecenAer,  1809,  by  which  he  and  bond  are 
acknowledged  to  have  received  from  the  plaintiff  a  contract  commit^Wc* 
executed  by  the  plaintiff,  and  the  counterpart  thereof,  (stating  by  cutting  auJ 
the  substance  of  the  contract,)  and  also  a  bond,  conditioned  fhe'Zm^r*^"^ 
for.  the  payment  of  the  said  sums,  to  be  executed  by  himself  The  most  that 
and  the  said  Lynde  and  Bonney  to  the  plaintiff;  the  counter-  by°such*a'co^ 
part  of  the  contract  and  the  bond,  as  soon  as  they  should  be  tract  and  agree- 
executed  by  the  said  Lynde,  Bonney,  and  himself,  the  defend-  ™?"!'  ^'  f  PJIf* 

r..         ^  .       1  ^    -fc  .    ^  1         1    •      •/«*  1    ■  1       mission   to  the 

ant,  tStower,  promised  to  'return  to  the  plamtiff;  and  that  the  [^332  1 
same  should  be  executed  as  soon  as  the  defendant  returned  to  purchasers  to 
Essex  county.  The  defendant  further  promised  and  agreed,  enter,  in  the 
that  until  the  said  contracts  and  the  said  bond  were  executed  J^^ts^aTwiif 
by  himself  and  I/yTide  and  Bonney,  no  timber  should  be  cut  and  occupy  the 
on  the  said  lot,  by  or  under  the  authority  or  direction  of  them.  ioMbi"  manner 

The  contract  and  bond  were  executed  by  the  defendants,  as  tenanu  at 
Lynde  and  Bonney,  according  to  the  agreement  of  Stoioer,  Jn\\y^dS!ta)^^' 
and  were  returned  to  the  plaintiff,  by  the  next  mail. 

It  did  not  appear  that  any  part  of  the  purchase-money  had 
ever  been  paid. 

The  defendants  rested  their  defence  on  the  ground  that  a 
license  io  enter  was  to  be  inferred  from  the  contract. 

A  ve'rdict  was  taken  for  the  plaintiff,  for  1,600  dollars,  by 
consent,  subject  to  the  opinion  cf  the  court  on  a  case  contain- 
ing the  facts  above  stated. 

The  case  was  submitted  to  the  court  without  argument  .(«)  ^ide  Er- 

Per  Curiam.  A  contract  to  sell  and  convey  land,  upon  the  UMd/icoJm, 
performance  of  certain  acts^  thereafler  to  be  performed,  does  2^* 
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NEW-YORK,  not,  of  itself,  contain  a  license  to  enter,  and  especially  a  license 
October,  1813.  ^q  enter  and  commit  waste,  by  destroying  the  timber.  Such 
^pj[^i^[j^^  an  inference  would  be  very  unreasonable.  Upon  that  suppo- 
v._  sition,  a  contract  to  sell  a  house  and  lot,  with  valuable  build- 
ings thereon,  would  authorize  the  pcu-ty  to  enter,  before  the 
banpenipr  of  the  contingency,  and  pull  down  the  buildings. 
This  very  point  was  decided  in  the  case  of  Suffema  v.  2mi^«- 
9$hd.  {AfUCy  35.)  Nor  does  the  covenant  from  one  of  the 
defendants  to  the  plaintiff,  executed  at  the  time  of  the  contract, 
that  until  the  execution  of  the  contract  and  bond  by  the  defend- 
ants, '^  no  timber  should  be  cut  upon  the  lot,"  contain  a  license 
on  the  part  of  the  plaintiff  to  the  defendants,  to  commit  waste. 
There  were  other  covenants  and  provisions  in  that  instrument 
sufficient  to  induce  the  plaintiff  to  accept  of  it ;  and  it  is  not 
consistent  with  the  due  security  of  real  property,  and  the  essen- 
tial interests  of  individuals,  that  so  erroneous  a  license,  as  the 
one  contended  for  by  the  defendants,  should  be  inferred  and 
supported  from  the  mere  fact  of  the  acceptance  by  the  plaintiff, 
of  an  instrument  containing  a  covenant  not  to  cut  timber,  until 
the  happening  of  such  an  event.  To  pass  a  greater  interest 
in  land  than  one  to  be  held  at  will,  the  writing  creating  it  must 
[*333]  be  signed  by  the  party  creating  *the  same.  This  is  the  lan- 
guage of  the  statute  of  frauds.  The  utmost  that  could  be  im- 
plied, from  the  contract  executed  by  the  plaintiff,  and  from  the 
contract  accepted  by  him  is,  that  the  defendants  were  at  liberty 
to  enter,  in  the  mean  time,  as  tenants  at  will,  and  to  occupy 
the  land  in  a  reasonable  manner  as  other  tenants  at  will  might 
do.  Cutting  down  the  timber,  beyond  what  was  requisite  for 
the  use  and  improvement  of  the  farm,  was  waste,  and  a  deter- 
mination of  the  tenancy  at  will.  By  withholding  a  deed,  until 
the  payment  of  the  money,  the  plaintiff  meant  to  hold  the  land 
as  a  security  for  the  debt ;  and  it  would  cease  to  be  a  security, 
if  the  defendants  might  lawfully,  under  the  contract,  render 
the  land  useless  and  of  no  value,  by  stripping  it  of  all  its  tim- 
ber. The  contracts  in  the  case  must  be  construed  reasonably 
and  consistently  with  the  rights  of  both  parties. 
The  plaintiff  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Dederick  against  Leman   and  others,  heirs   or 

Lemax. 

A  plea  to  an  THIS  was  an  action  of  debt,  on  a  bond  executed  by  George 
Sfa^'bond  con!  J^^^^uin,  the  ancestor,  in  his  hfe-time,  on  the  2 1st  May,  1790, 
ditinned  to  pay  for  the  sum  of  onc  huudrcd  and  fifty-four  pounds,  (three  hun- 
™danr^^fd  ^^^  *"^  eighty-five  dollars,)  by  which  he  bound  himself,  hjs 
the  DiaintiiTs/.  hcirs,  &c.  in  the  usual  form,  to  the  plaintiff,  conditioned  to 
^e  piaTrnfff  P^y  seventy-seven  pounds,  on  or  before  the  Ist  October  then 
"  accepted  and  next,  with  interest  at  six  per  cent. 

Taymem  of  S^      ^hc  defendants,  after  craving  oyer  of  the  condition,  pleaded 
Kun  meniioaed  that  the  plaintifi*  QUght  not  to  have  and  maintain  his  action,  &c. 
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because,  after  the  making  of  the  bond,  and  the  death  of  the  new-york, 
obligor,  the  husband  of  one  of  the  heirs,  on  the  13th  of  Fe5rw-  ^^^^^^-^ 
ary,  1798,  paid  to  the  plaintiff  the  sum  of  three  pounds  nine       taft 
shillings  and  ten-pence,  equal  to  eight  dollars  and  seventy-two    ^     ^• 
cents,  which  sum  the  plaintiff  accepted  and  received  in  full 
payment  of  the  sum  of  money  mentioned  in  the  condition  of  'V^^ih**'"^'? 
the  bond,  and  in  full  of  all  demands  whatsoever.  The  plaintiff  and  in  fu\\\{ 
demurred  to  the  plea,  and  the  defendants  joined  in  demurrer ;  »"     demandj 
and  the  same  was  submitted  to  the  court  without  argument         bad.(a)  ^^'' 

^Per  Curiam.  Here  was  a  bond  executed  in  the  year  1790,  [  *  334  ] 
conditioned  to  pay  seventy-seven  pounds  on  a  day  past,  with 
interest;  and  the  plea  is,  that  the  husband  of  one  of  the  heirs 
paid  to  the  plaintiff,  on  the  1 3th  of  February y  1798,  ''three 
pounds  nine  shillings  and  ten-pence,  which  he  accepted  and 
received  in  full  payment  of  the  sum  in  the  condition  mention- 
ed, and  in  full  of  all  demands  whatsoever.''  This  plea  is  de- 
murred to;  and  it  is  palpably  bad,  either  as  a  plea  of  payment, 
or  of  accord  and  satisfaction.  The  authorities  to  this  point  are 
referred  to  by  the  court,  in  fVatkinson  v.  Inglesby  fy  Stokes. 
(5  Johns.  Rep.  391.)  Judgment  for  the  plaintiff. 

(c)  In  ftn  action  on  a  recof^nlsance  of  bnll,  evidence  of  payment  of  m  iees  som  than  the 
amottnt  of  the  Jndpneat  is  inadniiMible  under  a  plea  of  payment.  Nor  could  the  pavment  of 
a  leta  enni  Im  pieaded  thou|[h  aceejited  in  fuli  eatisfaction.  Mechaniu*  Bank  v.  ifatard,  13 
Jitkms,  Rtf,  353.  Vide  Jokn*iom  v.  Btwkmm.  5  Jokna,  Rep,  971.  B9fd  v.  OUhc^ek^  90  Jekm». 
Mtp.  76.    U  Pag*  e.  JPCrea,  1  JTemdeU,  l&l.   Booth  v.  SariCA,  3  fVemdtU,  66. 


Taft  against  Brewster  and  others. 

THIS  was  an  action  brought  against  the  defendant,  and  ^^»  ^  *^^ 
Thaddeus  Loomis  and  Joseph  Coats,  on  a  bond  dated  the  bond^  agahJt 
16th  of  j^prilj  1810,  by  which  the  defendants,  "by  the  name  ^^  ^-  ^  J-* 
and  description  of  Jacob  Brewster y  Thaddeus  Loomis  and  ]!!irribed^'*wiUi 
Joseph  CoaiSy  trustees  of  the  Baptist  Society  of  the  town  of  **»«  adduion  or 
Jtichfield"  acknowledged  themselves  bound  to  the  plaintiff  in  <<^Trostees  of 
the  sum  of  3,600  dollars,  to  be  paid,  &c.  conditioned,  that  if  ^•j®  ^^^f'  ^^ 
the  defendants,  as  trustees  of  the  Baptist  Society  of  the  toton  ^/^r,1*»  ^3 
of  Richfieldy  their  heirs,  &c.  should  pay  the  plaintiff  the  sum  ^»»o  ««<^"t*J 
of  1,800  dollars,  with  interest,  at  the  several  times  therein  men-  thiir  individual 
tioned,  &c.  The  bond  was  signed  "  Jacob  Brewster y  Thad-  namM  and 
deus  Loomis  and  Joseph  CoatSy  trustees  of  the  Baptist  Sod-  fhai'addh'ion!  u 
eiy  of  the  toton  of  Richfieldy'^  and  sealed  by  them  respectively.  ^?«  held  that 

The  plaintiff  assigned  two  breaches ;  1.  That  after  the  J^l!!^^™^/ 
making  the  bond,  &c.  a  large  sum  of  money,  to  wit,  one  hun-  persons,  and 
dred  and  twenty-six  dollars,  being  the  interest  for  one  year  danuVcre^ila- 
then  elapsed,  was  then  due  and  owing ;  and,  2.  That  another  bie  in  their  in- 
large  sum  of  money,  to  wit,  the  sum  of  1,100  dollars,  became  jj^^'j^"®*  <^*P*c- 
due,  and  was  owing  to  the  defendants  on  the  Istof  Jtine,  1811,  where  in  a 
which,  with  the  126  dollars,  was  still  in  the  arrear  and  un-  X'nT'cond" 
paid.  The  defendants,  after  craving  oyer  of  the  bond  and  tioned  to  pa> 
condition,  demurred, and  assigned  for  causes  of  demurrer;  1.  TmoL/Tt 

(a)  Vide  Jaeksm  v.  WaUk,  3  Johns.  Rep.  226.    Mwm  ▼.  Commiuium  Co.  15  Johns.  Rfp.  44.   fu^^^JiL.-w?!' 
JteUtfM  V.  BndUng,  15  Jskns.  Ren.  1.    Mou  v.  Hkks,  I  Cotseu,  513.    Where  one  entirs  into  ^?®  ^ 
a  eovenaoC,  thouf  h  he  deecrihe  himielf  as  the  agent  of  another,  and  covenant  as  such,  but  signed  two  ser- 
rigs  and  Mai  In  hia  own  aaoM,  lie  U  UaUe  penoaally.    Stsns  v.  ITaed,  7  Omsk,  453.  eral     breachei 
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NEW -YORK,  That  the  bond  was  executed  by  the  dcFendants  in  a  corpcraJte^ 
Oex^et^^j^  and  not  in  their  individitaicapacty;  2.  That  the  declaration  was 
Miller       double^  in  assigning  two  distinct  breaches  of  the  condition  of  the 
"  bond ;  and,  *3.  That  in  assigning  the  breaches,  it  is  not  said  '^  ac- 

cording to  the  statute,"  Slc.  The  plaintiff  joined  in  demurrery 
for  the  non-  and  the  samc  was  submitted  to  the  court  without  argument. 
KJr***"8ever*i  P^  Curiam.  The  bond  must  be  considered  as  given  by  the 
»""»'»  j*  ^a«  defendants  in  their  individual  capacities.  It  is  not  the  bond 
tpeciai  demur!  ^^  ^^^  Bapttst  church;  and  if  the  defendants  are  not  bound, 
rer.  for  dupiici-  the  church  Certainly  is  not,  for  the  church  has  not  contracted 
^^'^^^  either  in  its  corporate  name,  or  by  its  seal.     The  addition  of 

trustees  to  the  names  of  the  defendants  is,  in  this  case,  a  mere 
deacriptio  personarum.  But  there  is  one  special  cause  of  de- 
murrer well  taken,  and  that  is,  that  the  declaration  is  double, 
in  assigning  two  distinct  breaches.  Several  breaches  may  be 
assigned,  under  the  statute,  on  a  bond  for  the  performance  of 
covenants,  or  other  collateral  matter ;  but  this  is  not  a  bond 
within  the  act,  for  it  is  a  bond  for  the  payment  of  money  only. 
The  case  is,  therefore,  to  be  governed  by  the  common  law  rules 
of  pleading,  which  would  not  permit  the  assignment  of  more 
than  one  breach,  because  one  was  sufficient  to  forfeit  the  bond, 
and  entitle  the  plaintiff  to  the  penalty.  If,  therefore,  a  bond 
was  conditioned  to  pay  several  sums  of  money  at  several  days, 
a  non-payment  of  any  sum  would  forfeit  the  bond ;  and  the 
plaintiff  was  permitted  to  assign  a  breach  only  of  one  of  the 
payments,  as,  otherwise,  it  would  be  double ;  and  duplicity  is 
still  bad  on  special  demurrer.  (2  Vent.  198.  1  BolL  Rep. 
112.  Cro.  Car.  176.)  Judgment  must,  therefore,  be  given 
for  the  defendants,  with  leave,  nevertheless,  to  the  plaintiff  to 
amend  on  the  usual  terms. 

(a)  Vklo  Cumpston  v.  Field,  3  Wenddl,  382. 


^ ,       ^ .  *MiLLER  against  Parsons. 

In  an  action  ^ 

for  a  b^cadT^of  THIS  was  an  action  of  covenant.  The  plaintiff  declared  for 
the  covciiaut  a  breach  of  the  covenant  for  further  assurance,  contained  in  a 
^ra-^f  ""con!  ^ccd,  dated  11th  March,  1811,  by  which  the  defendant  sold 
taincd  in  a  and  couvcycd  to  the  plaintiff  a  piece  of  land  in  Cocksackie,  in 
fhe  *^'  ^'V'^mor  ^he  county  of  Greene ;  in  which  deed  the  defendant,  "  for  him- 
covenanied  sclf  and  his  heirs,  &c.  covenanted  and  agreed  with  the  plain- 
hSrs  ^^'  ^c.  ^'^  ^^^  ^^^  heirs,  &c.  that  the  defendant  and  his  heirs,  and  all 
would,  at  any  and  cvcry  other  person  or  persons  whomsoever,  lawfully  or 
reasonable  re-  equitably  deriving  any  estate,  right,  title,  dower,  jointure  or  in- 
quest of  the  terest,  of,  in  or  to  the  premises,  by,  from  or  under,  or  in  trust 
Se5lro%?co$u  ^^^  ^™'  should  and  would,  at  any  time  or  times  thereafter,  upon 
and  charges  ot  the  reasonable  request  of  the  plaintiff,  and  at  the  proper  costs 
make  Sd^T-  ^"*^  charges,  in  the  law,  of  the  defendant,  make,  do  and  execute, 
cute  all  such  all  and  every  such  further  and  other  lawful  and  reasonable  con- 
Iber'^'reMona-  ^^^^inces  and  assurauccs,  in  the  law,  for  the  better  and  more 
bie  c^^yln-  effectually  vesting  and  confirming  the  premises,  &c.  as  by  the 
ces  and  assur-  plaintiff,  his  heirs,  &c.  or  bis  or  their  counsel  learned  in  the 

ances,  &c.    as  'Z-  '  ' 

oy  the  (raniee,  ^&0 
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laWy  should  be  reasonably  devised,  advised,  or  required.''  And  new-york 
the  plaintiff  averred,  that  "  Hannah^  the  wife  of  the  defendant,  o«io*>«'*  i«i2. 
would,  on  the  death  of  the  defendant,  have  a  right  of  dower  in  fifJ^^^J^^^TKr 
the  premises  so  conveyed  to  the  plaintiff;  and  that  after  making  v. 

the  deed,  &lc.  the  defendant  was  requested  by  the  plaintiff  to     *^'*'-^'*'>- 
make  and  execute,  or  cause  to  be  made  and  executed,  at  the  Me  conveyan- 
proper  costs  and  charges  of  the  ddendant,  in  the  law,  a  lawful  ances" &^"a8 
and  reasonable  conveyance  and  assurance,  in  the  law,  to  the  plain-  ^y  the  grantee, 
tiff  of  the  said  right  of  dower  of  his  said  vnfe,  &c.  according  to  orhis^^oT  tb^?r 
the  true  intent  and  meaning  of  the  said  covenant,  &c.    Yet  the  counsel,     &c 
defendant  hath  not  yet  made,  done  and  executed,  or  caused  to  onaW^  adiiscd 
be  made,  done  and  executed,  at  his  proper  costs  and  charges,  in  or  required :  it 
the  law,  a  lawful  and  reasonable  conveyance,  in  the  law,  of  the  |^"emhil'  ihe 
said  right  of  dower  of  the  said  Hannah^  his  wife,  contrar}',"  &c.  piaimifi*       to 
The  defendant,  after  craving  oyer  of  the  deed,  which  con-  lionf  he^^'sljouid 
tained,  besides  the  covenant  for  further  assurance,  the  usual  first  have  dcvis- 
covenants  of  eeiain,  for  quiet  enjoyment^  and  warranty^  demur-  ^sura*  cl""a**nd 
red  to  the  declaration,  and  the  plaintiff  joined  in  demurrer.         ^ven  notice  of 
The  cause  was  submitted  to  the  court  without  argument.         fendani^***sDcd' 
*Per  Curiam.     There  is  no  sufficient  breach  assigned.    The      r  #  337  j 
plaintiff,  or  his  counsel,  were  to  devise  the  further  assurance;  ^jn^  ^^      "[ 
and  after  having  done  so,  the  plaintiff  was  bound  to  give  notice  ticu^r  kind  of 
thereof  to  the  defendant.     If  he  devised  a  firfe  to  be  levied,  he  havTSercd 
ought  to  have  stated  it  so  to  the  defendant,  as  was  done  in  the  (be    assurance 
cases  oiFet  v.  CaUy,  (1  JLeon,  304,)  and  of  Goldney  v.  Cur-  l^t^^'^d^Iiiot 
tise;  (t   Bulst.  90;)  or  if  he  devised  and  required  a  rdecise,  him  a  reasona- 
or  a  bargain  and  scde,  he  should  also  have  specified  it,  as  was  gidcr°oVii*^be^ 
done  in  Wye  and  T%rogwiorton^8  Case.  (2  Leon.  130.)     What-  fore  bringiDga 
ever  the  further  assurance  might  be,  it  must  have  been  reason-  ^J^  ;"„^Jj 
ably  devised,  and  not  dinenng  from  the  nature  and  purport  of  be   reasonably 
the  original  bargain.     As  no  particular  assurance  is  specified  not  diffe'rent*l2 
in  the  covenant,  and  none  specified  by  the  plaintiff,  the  defend-  its  nature  and 
ant  could  not  know  what  assurance  was  required.     If  an  as-  {{,°^''^'*'oriiin3 
surance  in  pais  be  advised,  the  grantee  is  bound  to  present  it,  bargain. 
or  give  due  notice  of  the  nature  of  it,  to  the  defendant,  and 
allow  him  a  reasonable  time  to  consider  of  it ;  for  the  covenant  - 
was,  that  the  defendant  should  make,  or  procure,  such  other 
assurance  as  the  grantee,  or  his  counsel,  should  advise.     That 
these  steps  were  requisite  to  entitle  the  grantee  to  his  action 
on  the  covenant,  was  clearly  held  by  the  court  of  C.  B.  in 
Bennetts  Case.   {Cro.  EUz,  9.)     Judgment  must,  therefore, 
be  rendered  for  the  defendant     Judgment  for  the  defendant 


Sturtevakt  and  K£ep  against  Ballard. 

THIS  waB  an  action  of  trespass.    The  declaration  contained  A.,hy  a  reru- 

several  counts  ;  qtujare  clauwmf regit ,  de  bonis  aaportatiSy  fyc.  low^'ii  *^i.'cc?' 

The  cause  was  tried  at  the  Ckmrtlandt  circuit,  before  the  tnin     articles, 

Chief  Justice,  m  June,. mi.  .  brJ"'l«S:Nof 

Oa  the  2d  August,  1810,  one  Meeker  obtained  a  judgment  Uie  couidenk 
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NEW- YORK,  against  Nicholaa  Holt,  for  three  hundred  and  ten  dollars ;  and 

October,  1812.  fifigri  J^ados  for  one  hundred  and  seventy-seven  dcJlars,  on 

8TVRT£VAifT  ^^e  sa'id  judgment,  was  delivered  to  the  defendant,  as  ^sheriff, 

V.  on  the  2Sth  November y  1810,  and  on  the  same  day,  the  de- 

ALLARD.     fejidant  ^^ni  ^o  tj,^  gjiQp  of  Jfott,  who  was  a  blacksmith,  and 

iTney.VSdby  '^^ied  on  the  articles  in  question,  which  were  blacksmUhif 
B.toA.  "And  tooU.  On  the  evening of  the  same  day,  the  plaintifis  removed 
STiiiS  uTaT'^*  ^•^^  articles  from  HM's  shop  to  their  own  store.  At  the  time  of 
was  to  bav«  the  the  defendant's  seizure,  HoU  showed  the  tools  as  his  property. 
S^ion"lrihe  The  plaintiffs  gave  in  evidence  a  bill  of  sale,  dated  the  29th 
tools/'  d&c.  August,  1610,  executed  by  f/ott,  by  which  "in  consideration 
biHofMie'"'for  ^f  onc  hundred  and  two  dollars  and  twenty*five  cents,  paid  to 
the  term'  of  him  by  the  plaintiffs,  and  also  in  consideration  that  be,  HoU, 
f"^  .i.-T?lH*  was  to  have  the  use  and  occupation  of  certain  tools  and  in- 

froin  the  dale."  i./.  •'^i/»  i  i^/-ni 

(The  29th   of  strumcnts,  therein  after  mentioned,  for  and  unto  the  luH  end 

'^T'^udffmeiii  ^^^  ^^""^  ^^  ii^Tce  months,  next  following,"  he  sold  and  deliv- 

was    obtained  crcd  to  the  plaintiffs  the  articles  in  question^  which  were  spe- 

^.tb;2^*^"«'  cified  with  their  prices,  in  the  bill  of  sale. 

gust,  1810,  on      The  articles  were  proved  to  be  of  the  value  of  one  hundred 

illarusuc*^  Md  ^^^  seventeen  dollars  and  eighty  cents. 

delivered  to  the      A  witncss  testified,  that  he  saw  the  articles  sold  and  deliv 

mh%o^^L^  ered  by  HoU  to  the  plaintifts ;   that  the  consideration  was 

1810,  who  took  thirty-seven  dollars  in  cash,  and  the  residue  a  debt  due  from 

in*ihl5'*''*aiuS  ^^^  ^^  ^'*®  plaintiffs. 

possession  of  It  appeared  that  one  of  the  plaintiffs  had  said,  that  he  did  not 
A.,  and  sold  iq^q  possession  of  the  articles,  because  he  thought  the  bill  of  sale 
the™  executfott  Sufficient ;  that  HoU  owed  more  than  had  been  paid ;  and  that  he 
^^it^w  h  Id  ^'^  ^^^  consider  the  bill  of  sale  out  until  the  29thiVbvefii&er. 
that  the  sale  of  It  was  proved  that  in  the  evening  of  the  2dth  iViwemfter,  the 
the  goods  to  ^.,  defendant  forcibly  broke  open  the  inner  door  of  the  plaintifis' 
ed  wUmL  ac  store,  and  took  and  carried  away  the  goods  in  question. 
thern^w  ^**f?  u^  ^  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
dulTn't^^  ?nd  of  the  court  on  a  case  containing  the  facts  aoove  stated.  The 
void,  as  against  ^ase  was  submitted  to  tiie  court  without  argument. 
creditor.  ^"**"  Kent,  Ch.  J.  delivered  the  opinion  of  the  court  This  case  is 
A  voluntary  pot  of  much  moment,  in  respect  to  the  amount  of  property,  but 

sale  of  chattels,   ...  .  *      ^  ^    *i_         •      •    i     •         i      j  •    ^i       j      ■  • 

with  an  agree-  't  IS  vcry  important,  as  to  the  principle  involved  in  the  decision. 

^*u^'*^d"^  d"***  '^'^^  '  ''®  '"  ^  narrow  compass.  Meeker,  on  the  2d  of 
ovLi  'of  i^  that  August,  1610,  obtained  judgment  against  HoU.  On  the  29th 
the  vendor  may  o{  August,  HoU  sold  his  goods  and  chattels  rbeing  a  quantity 
isT'^eMrepr' b  o^  blacksmith's  tools)  to  the  plaintiffs,  partly  for  cash,  and 
special  cases,  partly  to  Satisfy  a  debt  due  to  them.  The  articles  were  spediied 
or  »P^«''a^  ,n  the  bill  of  sale,  and  the  bill  contained  an  agreement,  that 


reasons, 


sho<vn  and  ap-  Hott  was  to  retain  the  use  and  occupation  of  the  goods,  for 
[*339  ]  the  term  of  three  months.  *Just  before  the  expiration  of  the 
proved  of  by  term,  and  while  the  goods  continued  in  possession  of  HM, 
Jdcmandvoid,  ^^^7  ^^®'"®  scizcd  by  the  defendant,  as  sheriff,  by  virtue  of  an 
as  against  cred-  execution  issued  on  the  judgment  in  favor  o(  Meeker, 
'^^Fraud   is  a      '^^^  question  arising  upon  this  case  is,  whether  tlie  sale  to 

51?™uni^**^'       ("^  V***®  **«*  ^-  Ou^frnsey,  8  Jckiu.  Rrp.  446.  BitteU  v.  A^Kiw,  3  C«»«», !«,   JanimwM  v. 

especially  CortiT,a  fVend,  446.  ButU  v.  Swrtwood,  9  Cow.  431.  Stuttim  v.  Brown^  7  Cotb.  732,  aad  JMt* 

When    there  is  v.  HuhbeU,  4  ir«M.  514,  in  most  of  which  cases  the  doctrine  of  Sfrtevmnt  v.  BaiUtrd  is  expre«» 

BO  dispute    a-  ly  recognized. 
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the  plaintifTsy  under  the  above  circumstances,  was  valid  in  law,  new- york, 
as  against  the  judgment  creditor.  October,  1812. 

As  between  the  parties  to  it,  a  sale  of  chattels  unaccomfia-  sturtevaht 
nied   by  possession,  may  be  valid.     It  may  even  be  valid  as  v. 

against  a  creditor,  who  was  knowing  and  assenting  to  the  sale.       ^"^*»- 
It  was  so  ruled  in  Steel  v.  Brown  and  Pary,  (1  Taunt,  381,)  boaifccu.    it 
bat  this  is  not  such  a  case.     Here  was  a  judgment  creditor  » the  judgment 
affected  by  the  sale.  tiZ:^Jl^ 

The  statute  of  13  Eliz.  and  which  has  been  re-enacted  with 
us,  {sess,  10.  c.  44.  s.  2,)  (a)  makes  void  all  grants,  and  alien-  ta)t  r,  s 
ations  of  goods  and  chattels,  made  with  intent  to  delay,  hinder  137%  i. 
and  defraud  creditors.  This  statute,  as  it  has  been  frequently 
observed,  by  the  £hgU«&  judges,  was  declaratory  of  the  com- 
mon law ;  and  the  true  principles  of  law,  in  relation  to  such 
sales,  are  to  be  found  in  a  series  of  judicial  decisions,  both 
before  and  since  the  statute  of  Elizabeth,  The  great  point 
is,  whether  the  fact  of  permitting  the  vendor  to  retain  posses- 
sion of  the  goods,  did  not  render  this  sale  fraudulent  in  law, 
notwithstanding  such  permission  was  inserted  in  the  deed  as  a 
coodition  of  the  contract.  If  there  had  been  no  such  insertion, 
but  the  sale  had  been  absolute  on  the  face  of  it,  and  possession 
had  not  immediately  accompanied  and  followed  the  sale,  it 
would  have  been  fraudulent,  as  against  creditors;  and  the 
fraud,  in  such  case,  would  have  been  an  inference  or  conclu- 
sion of  law,  which  the  court  would  have  been  bound  to  pro- 
nounce. This  is  a  well  settled  principle  in  the  English  courts. 
It  is  to  be  met  with  in  a  variety  of  cases,  and  especially  in  that 
of  Edwards  v.  Harben ;  (2  Term  Rep.  587 ;)  and  it  has  been 
recognised  and  adopted  by  some  of  the  most  respectable  tribu- 
nals in  this  country.  {Hamilton  v.  Russell,  I  Cranchy  309. 
Hemes  v.  Cope,  4  Binn.  258.)  But  it  by  no  means  follows 
that  such  a  sale,  with  such  an  agreement  attached  to  it,  and 
appearing  on  the  face  of  the  deed,  is  necessarily  valid.  There 
must  be  some  sufficient  motive,  and  of  which  the  court  is  to 
judlge,  for  the  non-delivery  of  the  goods,  or  the  law  will  still 
presume  the  sale  to  have  been  made  with  a  view  to  '^  delay, 
hinder  or  defraud  creditors."  Delivery  of  possession  is  so 
much  of  the  essence  of  the  sale  of  chattels,  that  an  agreement 
^o  permit  the  vendor  to  keep  possession,  is  an  extraordinary  [  *  340  ] 
exception  to  the  usual  course  of  dealing,  and  requires  a  satis- 
fikctory  explanation.  This  was  a  voluntary  sale,  made  by  the 
debtor,  soon  afler  the  judgment  against  him,  and  made  to  a 
creditor,  partly  for  cash,  and  partly  to  satisfy  an  old  debt ;  and 
why  was  the  sale  made  three  months  before  possession  was  to 
be  delivered,  if  it  was  not  to  defeat  the  intermediate  execution 
of  the  judgment  creditor  ?  There  is  no  assignable  reason  ap- 
pearing for  the  arrangement,  and  the  time  of  delivery  might 
have  been  postponed  for  three  years,  as  well  as  for  three 
months.  The  instances  in  which  a  sale  of  chattels,  unaccom- 
panied with  delivery,  has  been  held  valid,  are  all  founded  up-  ^'^^1^^^' 
00  special  reasons,  which  have  no  application  to  this  case.  In  Cowcii,soi. ' 
Stone   V.  Grvbbam,    (2  Bulst.  225,)  Lord   Coke  makes  a 
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NEW- YORK,  distinction  between  an  absolute  and  a  conditional  sale  of  chat- 
October,  1815.  ^g|g^  j^,jj  |^g  gayg^  that  "  if  it  was  an  absolute  conveyance,  and 

Sturtevant  &  continuance  in  possession  afterwards,  this  shall  be  adjudged 
▼•  'in  law  to  be  fraudulent ;  but  when  the  conveyance  is  condi- 
▲LLAHD.  iiQn^.  continuance  in  possession  after  this  shall  not,  in  the 
judgment  of  the  law,  be  said  to  be  fraudulent."  This  case 
related  to  a  lease  for  years  of*  land ;  and  in  Edwards  v.  Har- 
ben,  Mr.  Justice  BuUer  considers  this  as  a  well  settled  dis- 
tinction, applicable  generally,  to  the  sale  of  personal  chattels. 
We  are  not,  however,  to  understand  the  meaning  of  these 
cases  to  be,  that  a  conditional  sale  of  chattels,  unaccompanied 
with  possession,  is,  per  se,  a  good  sale.  It  is  only  good  in 
special  cases,  and  all  the  instances  referred  to  by  Butter,  in 
illustration  of  the  distinction,  are  of  that  special  character.  A 
conditional,  as  well  as  an  absolute  sale,  may  equally  be  fmnd- 
ulent,  in  point  of  law,  as  well  as  fraudulent  in  &ct,  unless  tiie 
intent  of  the  parties  in  creating  the  condition,  be  sound  and 
legal.  Neither  the  statute  of  13,  nor  that  of  27  Eliz,  makes 
any  distinction  between  conditional  and  absolute  sales.  The 
case  of  Byall  v.  Bol^  (1  Atk.  165.  1  Vez,  359)  arose  under 
the  bankrupt  act  of  25  Jac.  I.  which  has  a  special  provision, 
rendering  liable  to  the  commission,  goods  in  possession  of  the 
bankrupt,  by  the  consent  of  the  true  owner.  The  decisions 
under  that  act  are,  therefore,  not  strictly  applicable  to  cases 
arising  under  the  statute  of  Elizabeth ;  but  the  opinions  given 
in  that  case  wei^  extremely  elaborate,  and  led  the  judges  to 
an  examination  of  the  whole  law,  respecting  fraudulent  sales. 
Mr.  Justice  Burnet  observed,  that  there  was  no  reason  for  a 
distinctioiv,  either  at  common  law  or  under  the  statute  of  Etiz- 

[*'34l]  abethy  between  ^conditional  and  absolute  sales  of  goods,  if 
made  to  defraud  creditors,  and  that  it  was  diffictilt,  unless  in 
very  special  cases,  to  assign  a  reason  why  an  absolute  or  con- 
ditional vendee  ojf  goods,  should  leave  them  with  the  vendor, 
unless  to  procure  a  collusive  credit. 

The  cases  in  which  a  postponed  delivery  has  been  allowed, 
are  all  of  them  special,  as  I  have  already  observed.  In  Buck- 
nal  v.  Roiston,  {Prec.  in  Cha,  285,)  the  goods  were  sold  to 
A.  the  lender  of  money  on  bottomry,  and  the  sale  was  in  the 
nature  of  a  mortgage  or  security  for  the  loan,  and  he  trusted  B. 
the  borrower  to  negotiate  and  sell  the  goods  for  A.^s  advan- 
tage. The  Lord  Chancellor  held  the  sale  good,  even  against  a 
{'udgment  creditor,  as  the  trust  appeared  upon  the  face  of  the 
>ill  of  sale,  and  it  was  not  to  give  a  false  credit,  btU  for  c 
particular  purpose  agreed  upon  at  the  time  of  sale.  In  Cote 
V.  Davies,  (I  Ld.  Baym.  724,)  it  was  ruled  by  .JF/ott,  Ch.  J. 
that  if  goods  of  A.  are  seized  upon  ^. /a.  and  sold  to  B.  bona 
fide,  and  for  a  valuable  consideration,  though  B.  permits  A.  to 
have  the  goods  in  his  possession,  upon  condition  that  A,  shall 
pay  to  B.  the  money  ^  as  he  shall  raise  it  by  the  sale  of  the  goods, 
this  will  not  make  the  execution  fraudulent,  and  a  subsequent 
act  of  bankruptcy  by  A.  would  not  defeat  the  sale.  This  case 
carried  the  permission  of  retaining  the  possession  to  the  greatest 
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length,  perhaps,  of  any  in  the  books.  The  last  observation  of  new-yorr, 
Lord  Holt  was  clearly  inaccurate,  as  it  is  contrary  to  the  provis-  October,  I812. 
ion  in  the  statute  of  Jatnes,  and  contrary  to  what  was  said  by  stwe^aiit 
the  Lord  Chancellor  in  the  preceding  case ;  but  the  case  itself  v. 

is  confirmed  by  a  late  decision  of  the  C.  B.  in  Kidd  v.  Rawlins  ^^''^^^^ 
son*  (2  B08.  fy  PuU.  59.)  It  was  there  decided  that  the  pur- 
chaser at  a  sheriff's  sale  may  leave  the  goods  in  the  possession 
oLthe  defendant,  out  of  benevolehce,  and  for  a  temporary  and 
honi^t  purpose.  But  Lord  £Mon  distinguished  that  case  from 
one  of^a  creditor  buying  goods  to  satisfy  his  own  debt,  and  he 
places  ..reliance  on  the  circumstance  that  the  parties  did  not 
stand  in  the  relation  of  debtor  and  creditor.  He  said  that  the 
purchaser  might  be  considered  as  the  donee  of  the  goods,  lend- 
ing money  to  the  original  defendant  to  purchase  them  through 
the  medium  of  the  sheriff,  and  taking  a  bill  of  sale,  as  a  securi- 
ty for  the  m<Miey.  In  such  cases  it  has  been  frequently  said  not 
to  be  absolutely  fraudulent,  or  not  so  in  point  of  law,  to  permit 
the  donor  to  continue  in  possession.  The  only  inquiry  would  be 
as  to  matter  of  fad  ^  whether  the  transaction  was  really  and  intrin- 
sically fair  and  honest.  The  case  of  liwknal  *v.  Bxmton  is  an-  [  *  34^  J 
alo^ous  in  principle,  and  more  especially  the  case  of  Maggoit 
V.  Mills^  (I  Ld.  Raym.  286,)  where  it  was  held  by  the  K.  B. 
that  if  one  man  lends  another  money  to  buy  furniture,  and  takes 
a  bill  of  sale  of  the  furniture,  leaving  it  in  the  vendor's  posses- 
sion, and  the  contract  be  honest,  it  is  then  valid,  though  the 
court  said,  it  would  not  be  so,  if  the  goods  had  been  assigned 
to  any  other  creditor,  and  the  possession  had  been  retained. 

The  same  doctrine,  accompanied  with  the  same  distinction, 
has  been  laid  down  in  Pennsylvaniay  in  the  case  of  Waters  v. 
AT  Clellan.  (4  DalL  203.)  Shippen,  Ch.  J.  there  observed, 
that  '^  in  the  case  of  a  voluntary  sale  of  goods,  the  law,  both  in 
Pennsylvania  and  England,  regards  the  continuance  of  the 
debtor's  possession  as  a  badge  of  fraud.  In  England,  the  law 
is  the  same  where  the  sale  is  made  by  the  sheriff ;  but  in  Penn 
eyivaniay  a  different  rule  in  that  case  has  prevailed :  and  where 
a  relation,  or  friend,  afler  a  fair  purchase  at  public  sale,  leaves  the 
gocxis  in  the  occupation  and  use  of  the  debtor,  it  never  has  been 
deemed  a  firaud  upon  creditors."  The  learned  judge  who  pro- 
nounced that  decision,  could  not  have  recollected  the  point  ruled 
by  Lord  HoU,  in  Cole  v.  Davits,  and  he  could  not  Imve  known 
of  the  decision  of  Lord  Etdon,  for  the  two  decisions  were  con- 
current in  point  of  time. 

The  cases  of  marriage  settlements  form  another  exception  to 
the  general  .rule.  In  those  cases,  the  goods  are  conveyed  to 
trostees  for  the  use  of  the  wife,  and  the  law  which  countenances 
those  settlements  permits  the  wife,  as  cestui  que  trust,  to  have 
the  possession  as  part  of  the  trust,  as  essential  to  the  object  of 
the  settlement  and  as  being  considered  the  same  as  possession 
by  the  trustees.  The  case  of  Haselinton  v.  Gill,  (3  Term 
Rep.  620,  in  notis,)  of  Cadogan  v.  Kennet,  (  Cowp.  432,)  and 
many  others  which  might  be  referred  to,  all  proceed  upon  this 
principle,  and  they,  of  course,  have  no  bearing  upon  the  pros 
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NEW -YORK,  ent  question.     Indeed,  there  is  no  case  which  sanctions  such  a 
October,  1812.  ^\q  ^g  ^h©  ^nc  in  the  present  instance ;  for  here  no  reason 
^Srvmrurr  whatever  appears  for  withholding  delivery  of  possession,  and 
V.  the  sale  must,  therefore,  be  considered,  in  judgment  of  law,  as 

Ballard,  fraudulent  and  void  against  the  creditor.  Fraud  is  a  question 
of  law,  and  especially,  when  there  is  no  dispute  about  the  factai 
It  is  the  judgment  of  law  an  facts  and  intents^  as  has  been 
frequently  observed  by  judges  of  the  greatest  eminence.  The 
length  of  time  for  which  the  possession  is  to  be  withheld  is  not 
material,  and  does  not  affect  the  principle.  Thus,  in  thh  late 
[  *  343  ]  case  of  Paget  v.  Perchard,  (1  Esp.  N,  P.  205,)  the  ♦sheriff 
was  sued  for  seizing  goods  in  execution,  which  had  only  the 
day  before  been  sold  by  bill  of  sale  to  the  plaintiff,  as  assumed 
creditor,  but  who  had  suffered  the  goods  to  remain  with  the  de- 
fendant, and  to  be  used  as  his  own.  Lord  Kenyan  ruled  that 
this  sale  was  fraudulent  in  law,  as  against  a  bona  fide  execution 
and  nonsuited  the  plaintiff.  A  like  decision  was  made  by  Lord 
EUenborough,  in  the  similar  case  of  fVordaU  v.  »SfntfA.  (I 
Campb,  N.  P.  332.) 

The  general  principle  involved  in  this  discussion,  is  extremely 
important  to  the  commercial  interests  of  the  community ,*and 
to  confidence  and  integrity  in  dealing.  The  law,  in  every  peri- 
od of  its  history,  has  spoken  a  uniform  language,  and  has  al- 
ways looked  with  great  jeabusy  upon  a  sale  or  appropriation 
of  goods,  without  parting  with  the  possession,  because  it  forms 
so  easy  and  so  fruitful  a  'source  of  deception.  Lord  Kenyan 
said  tliat  he  lamented  that  it  was  ever  decided  that  the  posses- 
sion and  apparent  ownership  of  personal  property  might  be  in 
one  person,  and  the  title  in  another,  and  he  thought  it  would 
have  been  better  for  the  public,  if  the  possession  of  such  prop 
erty  (except  in  the  case  of  factors)  were  to  carry  the  title.  (7 
Term  Rep,  234.)  The  value  of  the  principle,  and  its  necessi- 
ty, were  perceived  and  felt  as  early  as  the  age  of  Glanville ;  for 
he  observed,  when  speaking  of  pledges,  (Lib,  10.  c.  8.)  that 
'^  when  a  thing  is  agreed  to  be  placed  in  pledge,  by  a  debtor  to 
a  creditor,  and  delivery  does  not  follow,  it  becomes  a  question 
what  shall  be  done  for  the  creditor  in  that  case,  since  the  same 
thing  may  be  pledged  to  other  creditors  both  before  and  after. 
And  it  is  to  be  observed,  that  the  court  will  not  regard  such 
private  arrangements,  nor  intermeddle  therewith,  or  sustain  a 
suit  thereon,*^  This  was  acknowledging  the  mischief,  and  ad- 
mitting the  remedy,  under  the  same  enlightened  view  of  public 
policy  and  private  interest,  which  some*  of  the  decisions  of 
Lord  Mansfield  announce,  at  the  period  of  the  full  growth  and 
maturity  of  the  commercial  system.  There  is  also  a  case  in  the 
Book  of  Assises,  £  lOL  pi.  72.  22  Edw.  III.  which  is  much 
to  the  present  purpose.  An  action  of  trespass  was  brought  for 
wrongfully  taking  some  cattle,  and  the  jury  found  that  the  defend- 
ant had  received  from  the  bailiff  the  beasts,  on  an  execution 
which  had  issued  for  him  against  one  B.  and  that  the  beasts  be- 
longed to  B.  at  the  time  of  the  judgment,  and  that  he  afler- 
wanls,  by  deed,  gave  them  to  the  plaintiff  to  delay  uie 
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execution  :  and  the  jury  being  required  by  the  court  to  Bay  who  new -YORK, 
took  the  profits  of  the  same  ^beasts  in  the  mean  time^  they  ^ci«b«»"»  ^sis. 
answered,  that  the  donor  did.  Then  Tharpe,  J.  declared :  "  I  ^Sl^^^i^^i^^ 
conceive  the  gift  to  be  of  no  value,  and  I  hold,  that  he  to  whom  v. 

such  gift  was  made,  was  only   keeper  of  the  beasts,  to  the  use   ^**'**'^**- 
of  the  other,  because,  there  was  fraud,  -Slc.  for  othertDise,  a 
man  could  never  have  execution  of  chattels ;  wherefore,  take 
nothing  by  your  bill." 

We  may,  therefore,  safely  conclude,  that  a  voluntary  sale  of 
chattels,  with  an  agreement,. either  in  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  in  special  cases,  and 
for  special  reasons,  to  be  shown  to,  and  approved  of,  by  the 
court,  fraudulent  and  void,  as  against  creditors.  This  is  clearly 
not  one  of  those  cases,  and  the  defendant  is,  therefore,  entitled 
to  judgment  Judgment  for  the  defendant. 


Hitchcock,  and  his  wife,  who  was  the  wife  op 

Feri^is,  against  Carpenter. 

THIS  was  an  action  of  dower.  David  Ferris,  deceased,  Tn  an  acHoi 
the  former  husband  of  Rachel,  the  wife  of  Hitchcock,  was  seis-  deft^dam  piet- 
ed,in  his  life-time,  of  lot  No.  twelve  in  Queensberry,  in  Wash-  ded,  i.  A^e 
ington  county,  being  the  land  of  which  the  demandant  claimed  ^\  Ar'Ti 
dower.  The  defendant  pleaded,  1 .  Ne  unque  seise  que  doicer,  &c.  7««  accmtpie, 
2.  Ne  unque  accoupU,  ifc,  3.  That  David  Ferris  is  in  life,  Jlfsb^JoVIhe 
&c»  4.  A  conveyance  by  the  demandant,  of  the  premises  in  demJi'Jani  wm 
question  in  fee  to  Elijah  Bartow,  his  heirs,  &c.  wa/^hctT'  ihlt 

The  cause  was  tried  before  Mr.  Justice  Yates,  at  the  Wash-  the  tiercndam 
•«g«on  circuit,  the  17th  June,  1812.  S'nTrX/IS™ 

It  was  proved  that  David  Ferns  lived  on  the  land  about  of  ihc  husband 
twenty  years  ago ;  that  he  afterwards  went  to  the  western  coun-  an/ wal*?»TopI 
try,  and  it  was  reported  that  he  was  drowned  in  the  Ohio  river ;  ped  from  den;jr- 
that  Ferris  and  the  demandant  lived  tOjgether,  as  man  and  wife,  J^"]^  dcaih*-*^'(a? 
and  that  she  has  since  married  the  plaintiff.  It  also  appeared  andtbatthede. 
that  the  defendant  was  the  tenant  in  possession  of  the  premises,  no"*^ai  ibe^uSaf 
and  claimed  to  hold  under  the  heirs  of  David  Ferris.  The  givi  in  evi' 
yearly  value  of  the  premises  was  proved.  the  p^eas  *a*1e^ 

The  defendant  gave  in  evidence  a  release  of  the  premises  in  lease  of  the 
question,  before  the  commencement  of  the  suit,  duly  executed  eiccllicdbyitfe 
by  the  demandant  to  Samuel  Odell.  The  plaintiff's  counsel  dpmandamjbui 
objected  *to  the  evidence,  on  the  ground  that  it  ought  to  have  }^^^^  "^^  ^ 
been  pleaded,  or  notice  of  it  given  with  the  general  issue.  The  pleaded. 
judge  overruled  the  evidence,  and  the  jury,  under  his  direction,  [  *  345  ] 
found  a  verdict  for  the  plaintiffs. 

The  defendant  moved  for  a  new  trial ;  1 .  Because  there  was 
not  sufficient  evidence  of  the  seisin  and  death  of  Ferris;  2. 
Because  the  release  offered  in  evidence  by  the  defendant  was 
improperly  rejected. 

Skinner,  for  the  defendant. 

Z.  R.  Shepherd,  contra,  cited  the  case  of  Hitchcock  v.  JHiir-  («)  Ace.  Co/- 
rington,  (6  Johns.  Rep.  290.)  j^w.R^l/n. 

287 


345  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,      Per  Curiam.     As  the  defendant  claims  under  the  heirs  of 

October,  1812.  F^rriSy  he  is  estopped  from  denying  the  seisin  and  death  of 

^"^{[^^^j^^  Ferris,  the  former  husband  of  the  demandant.     He  has  affirm 

V.  ed  that  seisin  by  taking  under  the  heirs.     This  was  so  consider- 

OoLLiHs.     ^j  jjy  ^j^g  court,  in  the  case  of  Hitchcock  v.  Harrington.     (6 

Johna.  Rep.  '^90.) 

The  release  offered  in  evidence  by  the  defendant  was  proper- 
ly excluded.  It  ought  to  have  been  pleaded.  It  could  not  be 
given  in  evidence  under  any  of  the  pleas  on  which  issue  was 
joined.     It  had  no  relation  to  either.  Motion  denied. 


MiDBERRY  against  Collins  and  Mead,  overseers 

OF  THE  POOR  OF  NoRWICH. 

I 
Where  on  the  AN  alternative  mandamus  had  been  issued,  pursuant  to  a 
rciurn  lo  an  a/-  rule  of  this  coyrt,  directed  to  the  judges  and  assistant  justices 
d^*^  c^n-  of  the  Court  of  Common  Pleas  of  Chenango  county,  com- 
manding  ihc  manding  them  to  sign  and  seal  a  hiU  of  exceptions^  which  had 
court^  of  \oiii*  been  tendered  by  tlie  defendant  in  the  above  cause,  or  show 
inon  picas  to  causc,  (tc.  One  of  the  judges  signed  the  bill  of  exceptions, 
al^n  of  excep-  ^^^  ^^^  ^^  thciu  made  a  separate  returUi  under  their  hands 
tioofl,  or  show  and  seals. 

[  *  346  ]  *The  return  stated  that  the  cause  came  on  to  be  tried,  at  the 

cause,  &c.  it  last  October  term,  before  the  Chenango  Common  Fleas;  that 
uSTiir^o^x-  several  of  the  material  facts  stated  in  the  bill  of  exceptions  were 
ccpiions  was  incorrcct  and  untrue ;  that  the  bill  was  not  tendered  at  the  trial, 
the  *iudM*^  ti  ^^^  presented  to  the  judges  individually,  at  different  times,  af- 
the  tri^  but  ter  the  court  had  adjourned  for  the  term,  and  the  statements  in 
^Vk«£.?„',T"J^'*  the  bill  were  found  to  be  untrue;  that  the  court  did  not  decide 

totncmindivid-     ,  /•!•  itiiiiv 

uaiiy,  at  difTer-  that  two  01  the  jurors  sliould  be  excluded  as  witnesses,  on  ac- 
Se ''court  *h^acl  ^^^"^  of  their  interest,  but  referred  the  question  of  their  com- 
adjourned  for  petcncv  to  triors ;  that  the  contract  between  the  overseers  of  the 
ccmrt'^"refused  P^^"^  ^^  ^^^  town  was  offered  in  evidence,  and  read  only  to  show 
to  grant  a  pt-  the  division  of  the  poor  money,  and  not  read  or  relied  on  as 
Zw^'^  '~*""  evidence  of  the  contract  on  which  the  suit  was  brought ;  that 
The  facts  on  the  court  did  not  refuse,  as  stated  in  the  bill  of  exceptions,  to 
cxle'ltions*"  u  pcTOiit  Colkins  to  swear  that  the  contract  was  conditional,  but 
taken  must  be  he  and  two  Other  witnesses  testified  that  there  was  no  condition ; 

i^''"auiiriime  ^^^^  ^^^  court  did  uot  rcfusc  to  charge  the  jury  on  the  law  and 

nd  prUcmed  the  fact,  but  did  so  charge  them ;  that  from  the  length  of  time 

distuiciiy^to^ihe  elapsed  since  the  trial,  the  judges  cannot  recollect  all  the  ma- 

the  trial,  or'lu  tcrial  facts  in  the  case  with  sufficient  certainty. 

least,     during  Qn  reading  this  return,  a  motion  was  made  for  a  peremptory 

the  eonlniuauce  -  ^  '  r  tr       J 

ofihetftrm.(a)   monaamus.  ' 

Per  Curiam.  The  fact  stated  in  the  return  of  the  two  judg- 
es, that  the  bill  of  exceptions  was  not  tendered  at  the  trial,  but 
presented  to  the  judges  individually,  after  the  term  had  end- 

(a)  The  bill  of  exceptions  muvt  be  prenented  to  the  Jiidfia  of  Che  eonmon  pleas  and  rifpied 
and  Mated  by  them  while  acting  together  at  a  court,  ft  tslrregular  If  proaented  to,  and  siiDcd 
by  them  saparetely  out  of  court,  dark  v.  Duteker,  19  Joktu.  Rtf,  916  Vide  LnmM  r,  Sm- 
k*r,  10  Johns,  Rep,  313     Delmttn  v.  Bterdmmi^  5  WmdM,  133. 
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Sdy  is  sufficient  cause  for  denying  the  present  motion.    The  new-york. 
facts  attending  a  trial  are  extremely  liable  to  be  mistaken  or  for-  October,  I8i£ 
gotten,  if  they  are  not  reduced  to  writing  at  the  time,  and  pre-  ^MrrTKiToF 
sented  distinctly  to  the  court  during  the  continuance  of  the  term.       Blhs. 
As  this  bill  was  not  tendered  until  the  subsequent  vacation,  we 
will  not  now  award  process  to  compel  the  judges  to  sogn  it. 
The  reasons  upon  which  the  court  refused  to  grant  a  like  mo- 
tion, in  the  case  of  SikB$  v.  RaMam,  (6  Johna.  Rep.  279,) 
apply  to  this  case.  Motion  denied. 


*br  THE  MATTER  OP  WiLLIAM  M,  BlISS,  GENT.  &C,  [  *  347  ] 

A  MOTION  was  made,  at  the  last  term,  for  die  allowance  Auomtyand 
of  a  writ  of  privilege,  in  behalf  of  fVilliam  M.  Bliaa,  an  attor*  J^a(^'  ^^ 
ney  and  counsellor  of  this  court.  The  affidavit,  on  which  the  prmieged  from 
motion  was  made,  stated  that  Blisa  was  a  practising  attorney  ^^^^^  '^.^^ 
and  counsellor  of  the  court,  and  had  been  ordered  by  a  captain  the'  *^  commra 
of  a  company  of  militia,  in  the  town  of  Tray,  to  perform  milita*  Jaw  privTicgM 

ia  r*i_  ji     J    1        *  .  I  0*   In©   officer* 

ry  duty  as  one  of  the  company,  and  had  been  sentenced  to  of  courts  oi 
pay  a  fine  for  his  non-attendance  at  the  company  parade,  pur-  ]"***^f  cannot 
suant  to  the  order  and  notice  for  that  puipose ;  and  that  he  had  by  ^  gene^ 
lately  been  drafted  into  a  company  of  militia,  and  ordered  by  ^o'^Mc^  <*»«7 
the  commandant  of  the  company,  to  hold  himself  in  readiness  pre»  words  ^w 
to  march,  at  a  moment's  warning,  as  one  of  the  militia,  detach-  ^^fi*^  ^^ 
ed,  pursuant  to  a  late  law  of  the  United  States^  for  the  defence  ^  ^ '  *^  - 
of  the  state  of  New-  York. 

The  Court  intimated  an  opinion  against  the  motion ;  but 
said  the  question  intended  to  be  raised  was  so  important,  that 
it  ought  to  be  aigued,  and  that  notice  fibould  be  given  to  the 
Attorney-General  to  attend  at  the  next  teran,  to  argue  the 
motion  in  behalf  of  the  people. 

The  motion  was  again  made  at  this  term. 

P.  IV.  Raddiff^y  in  support  of  the  motion,  cited  4  Burr. 
2109.  2114.  Cro.  Car.  11.  2  Johns.  Cas.  103.  Off.  Brev. 
164.  174.  Coke's  Entries,  474.  Rich.  K.  B.  Pr.  340.  Str. 
1143.  1  Lev.  265.  1  W.  Bl.  636.  1123—1127.  The  several  t 
Militia  Laws  of  the  United  States,  and  of  this  State.  2  Inst. 
395.    Cofn.  Dig.  Parliament,  R.  28,  24. 

r.  A.  Emmet,  (Attorney-General,)  contra. 

Per  Curiam.    It  was  a  principle  of  the  common  law,  that  ^ 

the  privileges  of  the  officers  of  the  courts  of  justice  were  not  to 
be  taken  away  by  the  general  comprehensive  words  of  a  stat- 
ute. This  doctrine  is  not  to  be  questioned  ;  and  as  the  privi* 
lege  is  granted,  not  for  the  sake  of  the  individual,  but  of  the 
suitors,  and  of  the  administration  of  justice,  it  is  the  duty  of 
the  courts  to  give  this  privilege  their  constant  protection.  It 
IS  J  however,  as  little  to  be  disputed,  that  the  legislature  mav,  in 
its  discreti9n,  abridge  or  *talce  away  this  privily  ;  and  when*  r  •348  ] 
ever  the  legislative  will  is  to  be  ascertained  with  perfect  cer- 
tainty, either  from  the  express  words,  or  the  manifest  intent, 
of  the  statute,  the  courts  are  bound  to  3rierd  obedienoe  to  that 
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HEW- YORK,  win.  To  coDtend  that  the  pririlege  of  an  attorney  cannot  be 
Oetober,  iBVt  taken  awfty,  without  expTcss  wofds  mentioning  ctf/OTn^w,  wheii 
li^^^^ii^^  the  sense  of  the  legislature  shall  otherwise  appear,  with  equal 
Bust.  conviction  and  certainty,  does  not  seem  to  be  consistent  with 
a  due  obedience  to  law.  In  OtrareTs  Ca^e,  (2  Bl  Rep,  1 123>) 
Mr.  Justice  Blackaiane  admits  that  a  privil^e,  inherent  m  the 
officers  of  a  court  by  common  law,  may  be  taken  away  by  the 
express  words,  or  manifeBt  intent^  of  the  9iatfUey  or  by  a  gen- 
eral n^ative  that  such  and  such  persons  shall  be  exempted, 
and  no  other.  In  examining  the  militia  laws,  we  think  it 
perfectly  clear,  that  the  legislature  intended  that  attorneys 
should  not  be  exempted.  In  the  first  place,  the  constitution 
of  this  state,  (article  40,)  when  speaking  of  the  militia,  de- 
clares, that  **  it  is  the  duty  of  every  man  who  enjoys  the  pro- 
tection of  society,  to  be  prepared  and  wilhng  to  defend  it." 
The  importance  of  the  militia  to  the  puUic  defence  has  been 
more  uniformly  acknowledged,  and  more  deeply  inculcated,  in 
this  country  than  in  Englandy  and  the  value  and  necessity  of 
the  service  would  be  more  likely  to  be  enhanced,  when  brought 
into  competition  with  the  ccHBmon  law  privilege  of  the  officers 
of  the  courts.  The  act  of  congress  of  JMay,  1792,  declares 
that  '^  each  and  every  free  able-bodied  white  male  citizen  of 
the  respective  states,  except,"  &c.  shall  be  enrolled.  And  it 
then  excepts  the  vice-president  of  the  Uniitd  Siatee,  the  offi- 
cers judicial  and  executive  of  the  government  of  the  Dniied 
SXateSf  the  members  of  congress,  &c.  and  ''  all  persons  who 
now  are,  or  may  hereafter  be.  exempted  by  the  laws  of  the  re- 
spective states."  The  act  of  the  legislature  of  the  32d  session, 
f«)  \  JL  8.  c,  165,(a)  declares,  that  in  addition  to  persons  exempted  by 
'  *'  the  act  of  congress,  the  following  persons  shall  be  exempt- 

ed, vis.  the  lieutenant-governor,  the  members  of  both  houses 
of  the  legislature,  and  their  respective  officers,  while  in  the 
execution  of  the  duties-  of  their  respective  offices,  the  chan- 
cellor, the  chief  justice  and  other  justices  cf  the  supreme 
court,  judge  of  the  court  of  probate,  and  oil  other  judicial 
officers  of  this  state,  all  ministers  of  the  gospel,"  &c. 

The  act  of  1801,  as  well  as  the  act  of  178&,  extended  the 
exemption  still  further,  and  included,  by  name,  the  attorney" 
general,  and  registers  and  clerks  of  courts,  sherds,  coroners 
and  constables,  fyc.  These  special  exceptions  do,  by  irresisti- 
[  *  349  ]  ble  inference;  imply  that  *the  ministerial  officers  of  the  court 
are  not  excepted,  and  it  would  be  against  all  the  settled  and 
rational  rules  of  interpretation,  to  hold  that  attorneys  were 
still  entitled  to  exemption.  A  statute  is  to  be  so  construed,  if 
possible,  as  to  give  sense  and  meaning  to  every-  part,  and  the 
maxim  was  never  more  applicable,  that  expressio  wHus  per- 
sona est  exdusio  dUerius.  The  sages  of  the  law  (says  Plow^ 
den,  205,  b.)  have  been  guided  by  the  intention  of  the  legi»- 
lature,  which  they  have  dways  taken  according  to  the  neces- 
sity of  the  matter,  and  accordihg  to  that  which  is  consonant 
to  reason  and  good  discretion.  These  special  exemptions,  in 
the  act,  of  the  officers  of  the  courts,  are  idle  and  superfluous^ 
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and  involve  an  absurditpr,  if  the  attorneys  of  the  court  are  nev-  NEW- yor^, 
ertheless  exempted,  without  any  8uch  exception.     We  can  P^^^SITl^I?? 
cheerfully  acquiesce  in  the  general  doctrine,  that  the  privilege      FowLxm 
of  the  attorney  is  valuable,  ahd  is  not  to  be  taken  away  by     ,    ^- .  • 
general  words,  or  when  the  statute  is  susceptible  of  iany  other       ^'""  ' 
reasonable  construction.    But  when  the  intent  is  so  manifest 
as  to  leav^  no  doubt  of  it,  and  when  all  the  rules  which  the 
wisdom  of  the  common  law  has  provided  for  the  interpreta- 
tion of  statutes  declare  that  intent,  ahd  the  statute  would  oth- 
erwise be  made  to  speak  without  sense  or  meaning,  the  courts 
are  bound  to  follow  that  intentj^as  much  as  if  it  had  been  con- 
veyed in  express  words.  Motion  denied. 


Fowler  against  Lansii^g. 

IN  error,  on  eeriiorari,  from  a  justice's  court.  Lansing  ,  tim  pemity 
brought  an  action  ligaliitst  Fowler  before  the  justice,  to  recover  SJii"»ecuoB  «? 
the  penalty  of  five  dollars,  for  obstructing  a  highway  or  road,  tiw  •et,  ng»> 
under  the  19th  sedtion  6f  the  a;ct,  to  regulate  highways,  (aess.  ^^^^  ^*^ 
24.  c.  186,)  (a)  which  declares,  that,  "  if  any  person  ^hdll  here-  («>  i  *.  A 
after  obstruct  any  highWay  or  road,  or  Ahall  fill  up  or  place  any  '  •***  *^ 
obstruction  in  any  ditch' constrticted  for  draining  water  from  waw.  (.ew.  »i^ 
any  road,  such  person  shall  forfeit  five  dollars,  for  every  offence,  si,2iiir*iii^ 
to  be  recovered,"  &c.  The  road  was  not  a  public  highway,  way«  orrolSJ 
bat  a  private  road  j  laid  otlt  by  the  commissnioncfrs,  under  the  16th  JbSrocu^  S 
section  of  the  act:         '  Wgfcway*     of 

The  justice  gaVejudgmeW  for  the  penalty.  Kd^not'S^ 

JR.  M.  Livingaion,  lot  the  plaihtm  in  error.  '  pnmtenmd. 

W.  Maekmdness,  cftritra. 

*Per  Cutidm,  This  wai  an  action  to  recover  th6  penalty^  [  •  8^  J 
under  the  19th  section  of  the  act  to  regulate  highways,  for  ob- 
structing a  private  road,  and  the  justice  ^ye  judgmeht  for  the 
penalty.  The  question  id,  whether  the  penwty  given  by  that 
section  is  recoverable  for  such  obstruction.  We  think,  the  sound 
and  just  construction  of  that  section  to  be,  that  it  relates  6n\j  to 
highways  or  public  roads.  It  ordains,  '^  that  if  any  person,  with- 
in any  of  the  said  towns  shall  hereafter  obstruct  any  highway  or  ' 
road,  &c.  such  person,  so  offending,  shall  forfeit  for  '6very  ^ch 
offence,  the  sum  of  five  dollars,  to  be  recoverbd,^*  &c.  In 
various  parts  of  the  act,  the  term  road  is  used  synonymously 
with  highway,  and  when  it  speaks  of  a  road  for  individuals  oiily, 
it  is  spoken  of  as  a  private  road.  The  penalty  is  given  to  the 
commissioners  of  the  town  in  which  the  offence  was  comiilitted, 
for  the  improvement  of  the  public  roads  and  bridges,  in  the 
town,  and  this  fortifies  the  construction  to  this  part  of  the  act ; 
for  an  obstruction  of  a  private  road,  is  a  mere  private  injury,  in 
which  the  public  have  ho  concern ;  and  it  would  be  quite  ab- 
surd to  suppose  that  the  legislature  meant  to  inflict  a  penaltyi 
and  to  appropriate  it  to  the  public,  ibr  an  injury  solely  of  a  pri- 
vate nature.    On  this  ground,  we  reverse  the  judgment. 

«  Judgment  reversed. 
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•^!!irui!!5'  Porter  against  Andrews. 


IN  error,  from  the  Justice's  Court  of  the  city  of  New-York 
Ajidksvm.  jf^f^f^iQ^  brought  an  action  in  the  court  below,  against  Porter^ 
A  •evnan  mastcLof  the  ship  Eliza  AfW,  for  his  services  as  a  seaman, 
ftf*l  voy^  on  a  voyage  from  New- York  to  North  Carolina^  and  from 
[  *  351  ]  thence  to  ^New-York.  It  was  proved  that  the  plaintiff  below 
from  NtvD'  signed  articles  in  the  usual  form,  for  a  voyage  on  board  of  that 
Ic"^  ^^'^d  *  P'  "  bom- New-York  to  North  Carolina,  and  from  thenoe  to 
ihoice  to  a  TOrt  One  or  morc  ports  in  Europey  and  back  to  her  port  of  discharge 
in  Ewvpe.  The  in  the  United  States.^^  The  plaintiff  shipped  the  I8th  August, 
frooT  New-  ISl  I9  at  Seventeen  dollars  per  month.  The  ship  proceeded  on 
r"^^^  ^^''^'  ^^^  voyage,  in  ballast,  and  discharged  her  ballast  in  fVaU4u:e's 
baiiastT'  and  Channel,  in  North  Carolina,  and  there  took  in  a  cargo  and 
Uiere  look  in  a  cleared  out  for  Gibraltar.  After  being  at  sea  and  during  the 
^iSr  Emrope;  prpsccution  of  her  voyage,  she  was  found  to  make  so  much 
Ci  was  com-  water,  that  it  was  thought  necessary  to  put  into  New-  Yofk  to  ^e- 
Jjjjj^"  ^f  fit.  On  her  arrival,  the  owner  voluntarily  proceeded  to  repair  the 
•Htp^ging  a  ship,  without  any  application  of  the  seamen,  for  that  purpose, 
lo^'iV^^Kori  under  the  act  of  Congress.  On  examination  it  appeared  that  the 
ibrmpura.  timbers  of  the  ship  were  sound,  and  that  the  leak  was  occasion- 
M^n^mv^  ed  by  the  planks  in  her  bottom  being  eaten  by  worms,  while  she 
«aiia«  for  re-  was  in  iforth  Carolina.  Seven  journeymen  ship-carpenters, 
jNun,  uwier  the  ^^q  ly^j.^  employed  in  repairing  her,  testified,  that,  in  tlieir 
tihrited  8tatet;  opioiou,  shc  was  uot  SO  repaired  as  to  be  seaworthy,  though  she 
vlhintLaTcwo!  inight  have  been  made  so;  that  the  larboard  side  was  sufficiently 
M  reDaira  to  repaired,  and  had  the  starboard  side  been  repaired  in  the  same 
lUaniiiyXi  iiic^ner,  she  would  have  been  seaworthy.  The  owners  refused 
the  repairs,  to  make  any  further  repairs,  and  loaded  her  for  sea.  The  plaintiff 
rpSifm^of  the  l^low,  and  the  rest  of  the  crew  refused  to  proceed  to  sea  in  the 
Itasur  earpen-  ship,  ou  the  grouud  that  she  was  not  seaworthy.  The  master 
SipbHudera,'**  ship-carpenter,  under  whose  direction  the  repairs  were  made, 
perfeeUjr  sea-  and  three  ship-builders,  who  were  called  to  survey  the  ship, 
TrnM^iwrw^-  were  of  opinion  that  the  ship  was  perfectly  seaworthy, 
men  carpenters  It  appeared  that  no  freight  had  been  earned  by  the  ship,  she 
Sat*  *8be^' WM  h^^^ing  landed  her  cargo  in  order  to  be  repaired ;  and  the  cargo 
not  seaworthy  •,  was  reladen  and  carried  to  her  port  of  destination, 
pound  °  ^he  '^^®  court  bclow  being  of  opinion  that  the  vessel  was  not  sea- 
crew    refused  Worthy,  and  that  the  plaintiff  was  not  bound  to  proceed  to  sea 

ihe'*"^*voya«  ^^  ^^^*  8^^®  judgment  in  his  favor,  for  eighty-seven  dollars,  he- 
fio/MfrhtyvM  ingthe  amount  due  to  him. 

«o™aYinK*i^n  ^^^  ^^^  ^^^  Submitted  to  the  court  without  argument 
Huded,  only  Per  Curiam.  There  was  contradictory  evidence  as  to  the 
?f'iwiS«'T^  seaworthiness  of  the  ship,  after  the  owners  had  repaired  her, 
was  reladen  af-  and  the  court  bclow  concludcd  that  she  was  not  seaworthy,  and 
compieied^An  ^'^^^^  ^^^  Seamen  their  ratable  wages.  It  does  not  appear, 
acUonwas'bro°  but  that  the  ship  wtts  seaworthy  when  she  sailed  from  New- 
by  one  of  the  York ;  and  as  she  lay  several  months  in  North  Carolina,  and 
[  *  352  ]  ho  leakage  appeared  *on  the  voyage  there,  the  presumption  is 
**? "led'  "^^^  ^^^^  ^^^  injury  by  worms  arose  while  she  lay  in  the  river  at 
cMd,  to  recov^  North  Carolina.  The  question,  then  is,  whether  wages  are  re- 
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coTerable  in  this  case,  when  no/reighi  was  earned ;  and  wheh,  in  q^^^^J^^  ^ 
the  opinion  of  the  master  carpenter,  employed  to  repair  the  ship,  \^!^-vU^ ' 
she  WHS  sufficiently  repaired  for  the  voyage.    The  act  of  Con-      Phihukt 
gress  (Laws  of  if.  S,  vol.  1.  135)  had  provided  a  competent      eable. 
tribunal  to  settle  such  questions,  by  enabling  the  mate  and  a  ., 

majority  of  the  crew  to  cause  application  to  be  made  to  the  dis-  er  his  wagM,to : 
trict  judge,  who  would  have  directed  an  examination  to  be  had,  ***ii*'J!2;  hcw  i 
and  have  eventually  determined  upon  the  duty  of  the  seamen,  that  he  was  noi  > 
There  is  no  case  to  be  found,  which  allows  wages  when  no  ^Sw***  \^  * 
freight  is  earned,  and  when  the  loss  of  the  voyage  is  not  to  be  being  no  fMghi^ 
imputed  to  the  default  of  the  master  or  owner.  In  this  case,  i^^f^J^^ , 
the  crew  neglected  to  apply,  under  the  act  of  Congress,  for  the  imputable*^*  ^  > 
requisite  repairs,  but  submitted  to  have  them  made  under  the  !J^^^^  ^,* 
direction  of  the  owners,  who  conformed  to  the  judgment  of  the  i 

master  ship-carpenter ;  and  that  must  be  deemed  sufficient  (even 
admitting  a  want  of  seaworthiness  to  justify  a  demand  for  wages). 
to  excuse  the  owner  from  the  payment  of  wages,  if  the  crew, 
afterwards,  refused  to  abide  by  the  judgment  of  the  master  ship-  i 

carpenter,  and  to  perform  the  voyage.    They  cannot  be  permit-  "J 

ted,  in  a  case  fi^ee  Srom  any  suspicion  of  fraud,  to  set  up  the  («)  Vnie  iftir  .. 
opinion  of  journeymen  workmen,  not  only  to  excuse  their  m^a^tl^lSlil 
breach  of  contract,  but  to  justify  their  demand  for  wages.  H.  bardtuy.^^ 
Such  a  practice,  if  tolerated,  would  be  extremely  prejudicial  to  ]^Jf"'  jj^> 
the  merchants'  service.  Judgment  reversed.      S60.  '; 


1 1 


Phii7N£Y  against  Earle. 

IN  error,  on  certiorari^  from  a  justice's  court.  Earle  sued  in  an  actioo 
Phinney,  before  the  justice,  on  a  promissory  note,  dated  7th  IS^c^^^cconlial 
December,  1810,  for  thirteen  dollars  and  sixty  centB,  payable  bie  Who  served 
on  demand  to  J.  Allen  or  bearer,  on  which  was  endorsed  one  ^wered"**S5 
dollar  and  four  cents.  the     piaintiiV-ii 

*On  the  return  of  the  summons,  the  defendant  and  his  attor-  [  *  353  ]  * 
ney  appeared,  and  the  constable  who  served  the  summons,  said  and  presented  •» 
he  would  appear  and  answer  for  the  plaintiff,  if  the  defendant  lbe^noto*^<S  1 
and  his  attorney  would  take  no  advantage  of  it,  to  which  they  which  tiie  sint .« 
agreed,  and  the  constable  then  presented  and  declared  upon  the  JJ^  staiS^'iSIe  i 
note ;  and  the  defendant  ^eaded  non  aeeumpeit.  The  cause  plaintiff's  de-  i 
was  adjourned  for  trial.  The  defendant  admitted  the  note  in  JJas**'j,eia™i  i 
question,  and  proved,  that  he  had  before  sued  one  Luther  John-  to  be^nypforisig  i 
#on,  before  another  justice,  and  recovered  against  him,  and  that  Jb^^causTwiX 
Johnson  was  then  the  owner  and  possessor  of  the  same  note,  in  the  meanii^  » 
and  did  not  set  it  off,  pursuant  to  the  statute.  The  defendant  ?«  ***%,  '*^  * 
proved,  that  m  the  suit  against  Johnson,  the  note  was  ottered  2<h.)  (a) 
as  a  set-off  by  him,  and  the  justice  rejected  it,  on  the  ground,  ^*^  IjSSed  * 
that  previous  to  the  transfer  of  the  note  by  Earle  to  Johnson,  that  w£ie  one^  . 
and  before  the  same  was  due,  Earle  had  agreed  to  receive  pay-  f;^^****  ***"  ', 
ment  of  it  in  ashes.  sorof  thwnote/  : 

The  plaintiff  also  proved  that,  before  and  since  the  com-  ^^^  'lljJi***    ' 
mcncemcnt  of  the  suit,  the  defendant  had  confessed  that  he  ami  /  neglect^ 

(a)  Ace.  KitiU  v.  Baker,  infra,  354.  ed  to  set  off  the 
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gEW-YORK,  justty  owed  the  arDOiuit  of  the  note,  apd  r^uested  the  phuntiff 
K^f^^^-'m^  to  take  payment  in  blacksmiths'  work. 
Kittle  The  Justice  g^ve  judgment  ^r  Ihe  plaintiff,  for  thirteen  dol- 

Baxkr.      ^^^^  ^"^"  ninety  cents. 

Kdhggi  for  the  plaintiff  in  error, 
J^P^;;      BicAarcbon,  contra, 

appeared  iiiai  Per  CuHam.  There  is  no  error  in  the  proceedings  or  judg- 
^Kd  u  a  ieu  ™®'^^-  The  constable  who  served  the  process,  did  not  ^*  appear 
off  bui  was  ob-  and  advocate^^  for  the  plaintiff,  within  the  meaning  of  the  act. 
iJ?*defe^aS[  (*S8M.  31,  c.  5204.)  (a.)  The  statute  refers  to  an  appearance, 
aadccjaeied  by  at  the  trial  of  the  cause.    He  merely  appeared  for  hnn  to  pre- 

^uTC^foreli  ^^°^  ^^^  ^^^ '^^  ^  justice ;  and  did  not  appear  at  the  trial, 
baoame  doe,  The  former  judgment  Qgainst  JoAfWon,  while  holder  pf  the  Doto 
!u1raMire?"ibe  ^^  ^uestion,  was  no  bar  to  the  plaintiff's  suit,  becaude,  under  the 
piaiDtiff'bad  a-  Special  agreement  to  take  payment  of  the  note  in  ashes,  the  note 
greed    to   re-  ^^  j^q^  n^TOtiable  after  it  was  duo,  without  beinff  subject  to 

ceive  payment    .    ^  ^o^  ,.  ^         i-.ii°irj 

in  ashes.  It  that  agreement ;  and  it  was  properly  rejected,  when  offered  as 
JS^  defendant  ^  set*off  by  Johfison.  It  was  returned,  therefore,  to  the  plaintiff 
after  having  bclow,  and  the  defendant,  after  such  return,  had  confessed  that 
aSSwibiiity  of  ^^  ^^®*^  '^  ^^  ^®  plaintiff.  Having  objected  to  its  admissibility, 
r  •  ^ii  1  *^  ^  set-off  by  JipAmon,  he  cannot  now  take  advantage  of  that 
I  t3o4  J  ^^^^  (even  if  erroneous,)  *to  defeat  a  recovery  altogether  on 
eouid  noT  taS  ^^^  '^^^^  ^or  does  it  appear,  that  the  judgment  was  for  more 
advantage  of  a  than  the  face  of  the  note,  with  interest,  deducting  the  endorse- 
SS\he"sit!Sff  n^ents.  Judgment  affirm^. 

made  by  /.  was,  under  the  circumstances,  properly  rejected,  {b) 

(a)  S  R.  8,  233,  sec.  44. 
(()  Vide  Bma  v.  Htpkhu,  7  J^kiu.  Hep.  SB,  and  nou. 


Kittle  agmnst  Baker  aicd  Brown. 

wiiereaeon-  IN  error,  on  certiorari,  from  a  justice's  court.  KUtk  sued 
JJjJJjj  ,  ^^^  Baker  and  Brown  before  the  justice.  On  the  return  of  the 
oMBs,  aasver-  summons,  the  parties  being  called,  the  constable  who  served 
^^d^^v  ^^®  summons  answered  for  the  plaintiff,  and  the  defendants 
itedbisdeaiMid  appeared  by  their  attorney.  The  constable  then  exhibited  to 
aLi**iie '3h£t'  ^^^  justice  the  plaintiff's  demand,  to  which  the  defendants 
tioa  was  «ade  pleaded  fion  aaaumpsit.  On  rngtion  in  behalf  of  the  plaintiff, 
ani'ttwukSd'  ^^^  cause  wa^  adjourned,  for  want  of  his  witnesses,  from  the 
ihatiftoooidnot  l5th  to  the  21  st  February.  The  adjournment  was  objected 
enwll^r**  ^  ^^  ^y  the  defendants,  but  was  granted,  without  requiring  any 
The  justice  oath  of  the  absence,  or  materiality  of  the  witnesses.  No  ob- 
uutt'eT'a^ml  j^^^^^"  ^^  made  to  the  constable's  appearing  for  the  plaintiff, 
moat,  at  the  re-      At  the  adjpurned  day,  the  defendants  did  not  appear,  and  the 

J^uitiff  ^   adJ  plaintiff's  demand  being  proved,  the  justice  gave  judgment  for 
oorntiie  cause  the  plaintiff,  for  three  dollars  and  twelve  cents. 
wTtboart*  fimr^      Per  Curiam.     The  appearance  of  the  constable  who  serveo 
ing  an  oath  of  the  summons,  being  confined  to  the  exhibition  of  the  plaintitf's 
JJ[JjJ5S3*"^itf  d®n**nd>  w*^8  not  objectionably.     The  justice  was  authorized 

.(b)  («)  See  PAi»»fy  v.  EmrU^  tvpra,  3S»,     TaUm^n  w,  H'oadvmth^  9  Joknt*  Bep,  335. 

[ii)  But  tie  cannot  sdjourn  tor  more  than  six  days.    Z>«idbcjii  v.  Ue^dah  7  Johns.  Rep.  9S1 
and  the  cases  there  cited  in  note'(a.} 
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to  adjourn  the  hearing  of  the  cause,  from  the  day  of  the  return  TfEW-YORK. 
of  the  summons,  to  a  reasonable  time,  "  not  exceeding  six  days  ^<^*o*>«'*  ^^^^ 
thereafter ;"  and  as  he  did  not  exceed  that  time,  his  proceed-    strattov 
ing  was  not  erroneous,  nor  does  it  appear  to  have  been  unrea-    „   ▼• 
•onaUe.  Judgment  amrmed. 


HlKSlCK. 


^LiRONARV  against  GwviNGS.  [*355] 

IN  error,  on  certiorari^  from  a  justice's  court.  Leonard  -^•»pe<*AoB 
sued  Gxddings  before  the  justice,  on  a  written  instrument,  re-  ^gemen"  pro^ 
commending  one  P otter ,  and  promising  if  Leonard  would  let  mwingif  c.did 
P.  have  a  barrel  of  pork,  he,  GiddingSf  would  be  responsible  52  pLis'de^ 
with  P.  for  the  same.  The  cause  was  tried  by  a  jury.  The  i^^cred  lo  him, 
plaintiff  proved  the  promise  and  the  delivery  of  the  pork  to  F.  SendatioITTf 
to  the  value  of  thirteen  dollars  and  seventy-five  cents.  ^'>  ^-  wo">d 

The  defendant  then  proved  that  the  plaintiff  had  sued  Pot*  f^  ^i^^^mt. 
ter  for  the  pork,  and  recovered  judgment  against  him,  on  which  'f;'"^^"  ^^l 
an  execution  had  issued,  which  was  returned  niUla  bona.  But  recofe^'  ^' 
though  no  levy  was  made,  the  constable  took  a  receipt  fi-om  iud^fment,  on 
Jesse  and  Joseph  PMer  for  a  horse,  which  they  acknowledged  ^oi*^  wmIssv^ 
to  be  held  by  them  to  be  delivered  to  the  constable  at  a  certain  ^d,  x^  retam- 
day  and  place,  to  answer  on  the  execution.  The  horse  was  not  L  the  ^odsiIb^ 
delivered,  nor  was  any  thing  collected  on  the  execution,  which  ^'«  >  *>"'  "o**®"" 
was  not  actually  returned  until  after  the  exfNration  of  thirty  days  wWch****"*^*' 


were 


from  the  time  it  issued.  The  constable  sued  Jesse  and  Joseph  ^^^^^*^  i® 
Potter  on  their  receipt,  and  recovered  judgment  against  them,  ",  *iilbie°for 
"on  which  execution  was  issued,  which  was  returned  nulla  bona.  ih«  <*«*>*•  ^ 
These  facts  appeared  from  the  entries  in  the  minutes,  or  docket  ^.^wi^  w!^%m 
book,  of  the  justice.  The  evidence  on  the  part  of  the  defend-  ?»«  proce^ 
ant  was  objected  to  by  the  plaintiff,  but  the  objection  was  over-  Slf?  in^'S**de-' 
ruled  by  the  justice,  and  the  jury  found  a  verdict  for  the  defend-  {"cjccs.  ii  wm 
ant,  to  which  no  objection  was  made  by  either  of  the  parties  wu'  iilbU  on 
who  were  present  at  the  time.  Ws  promise  to 

Kellogg,  for  the  plaintiff  in  error.  „;"„  sS  up 

Richardson,  contra.  «>  *^®^°t*  ^^'t 

Per  Curiam.  The  defendant  below  was  liable  to  the  plain-  uHii  a,  hYlini 
tiff  upon  his  special  promise,  as  it  was  in  writing,  and  as  it  was  prosecuied  c, 
supported  by  the  consideration  expressed  upon  the  fece  of  the  |2id  mcSkn, 
agreement.  Being  liable,  the  matter  set  up  as  a  defence  was  no  without  effect. 
discharge,  for  it  was  no  satis&ction  or  payment  of  the  debt.  ^^^  (atSet 
The  plaintiff  having  pursued  Potter  to  judgment  and  execution,  and  prosecute 
unthout  efiect,  was  not  bound  to  prosecute  the  constable,  merely  iig  supposS 
because  he  might  Iiave  rendered  himself  liable  for  the  debt.         liabiUtj. 

Judgment  reversed. 


!^9 


*Stratton  against  Herrick.  [*356] 

IN  error,  on  certiorari^  from  a  justice's  court.     Herrick    .Whereatum- 
biought  an  action  against  Stratton^  before  the  justice,  for  ob-  SB,%.*ttj'^ 
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NEW- YORK,  structing  the  road  leadiog  from  the  village  of  Coekmickie,  <» 
October,  1812.  ^j^^  jg^  ^f  j^fy^^  1812,  ID  such  a  manner  as  to  prevent  the  plain- 

^8^|!j[^:^^^JP^  tiff  from  passing  with  his  wagon  and  horses,  whereby  he  was 
V.  hindered  from  pursuing  his  lawful  business,  <&c 

Hkrricx.         Samuel  Rockwell,  a  witness  f^  the  plaintiff,  testified,  that 
empted  persons  he  was  a  blacksmith,  and  did  work  for  the  plaintiff  on  the  1st 
KI?  a*bia^^  of  •'^we ;  and  that  on  that  day  the  plaintiff  brought  him  a  load 
smith's    shop,  of  boards  to  pay  for  smith  work  done  for  him  a  year  before.    On 
n^t  ^*to%*^ii  the  1st  ofJuney  the  plaintiff  came  with  his  wagon  to  the  turn- 
was  held  dial  pike  gate,  and  the  defendant  demanded  toll,  and  the  plaintiff 
2  uSs  MeiS^  claimed  to  pass  free,  as  he  had  been  to  the  blacksmith's ;  but 
tion,  the  person  the  defendant  shut  the  gate,  and  refused  to  let  the  plaintiff  pass, 
&miii's'^^  unless  he  paid  the  toll.     The  plaintiff,  afler  waiting  about  an 
shop    for  the  hour  and  a  half,  turned  back  and  went  by  another  road. 
^^(  hJS^^      It  appeared  that  the  defendant  asked  the  plaintiff  what  he 
work   done  in  had  douc  with  the  load  of  boards,  and  the  plaintiff  refused  to 
l^g'tee  ^3S  inform  him.     The  act  of  incorporation  of  the  turnpike  company 
arucles  to  pay  was  read.     It  was  proved  that  the  plaintiff  resided  about  seven 
S'  T'*Vormer  ^liles  from  the  turnpike  gate,  and  one  blacksmith  lived  within 
time,   by   the  two  milcs,  and  another  within  four  miles,  of  the  plaintiff's  house; 
d^s  rt  eitiUe  but  the  blacksmith  who  testified  that  he  did  work  for  the  plain- 
htm  to  the  ex-  tiff,  lived  east  beyond  the  turnpike  gate,  in  the  village  of  Cock' 
emption.(6)       sackte.     The  jury  found  a  verdict  for  the  plaintiff,  for  five  dol- 
lars, on  which  the  justice  gave  judgment. 
Kirtland,  for  the  plaintiff  in  error. 
Powers,  contra. 
bet^585^'  ^'      ^^  Curiam.    The  turnpike  act,  {sees.  28.  c.  22,)  (a)  under 
36         '  *^'  which  the  toll  was  demanded,  exempts  from  the  payment  of  toll 
any  person  passing  '*  to  and  from  a  blacksmith's  shop  to  which 
he  usually  resorts."     Assuming  that  the  blacksmith's  shop  of 
Samuel  Rockwell,  in  the  village  of  Cockaackie,  was  the  one  to 
which  the  plaintiff  below  usually  resorted,  yet  it  must  appear 
that  the  object  of  his  going  to  the  shop  was  for  work  to  be  done 
I    ^^  •  J       at  the  shop.    CEwrying  a  load  *of  boards,  or  wheat,  or  going  with 
a  drove  of  cattle  to  the  blacksmith,  for  the  purpose  or  paying  a 
debt,  would  not  entitle  the  party  to  exemption  from  toD,  any 
{b)  Vide     more  than  if  he  was  going  merely  to  pay  a  family  or  friendly 
Birauon      v.  visit  to  the  blacksmith.    Any  other  construction  of  the  act  would 
S57.    jtfSjw  ^  unreasonable  and  lead  to  fraud.     Every  farmer,  carrying  a 
V.  ^o^^  load  of  wheat  to  market,  might  always,  upon  the  construction 
Hea^aey^'  v.  g>ven  to  the  act  by  the  jury,  exempt  himself  from  toll,  by  call- 
Boyd,  7  Jckfu,  ing  at  the  blacksmith's  shop,  in  his  way,  and  getting  a  horse- 
^l^c^%  shoe  reset.     If  the  principal  object  of  the  travelling  be  to  have 
Jdma.iUp.vso,  blacksmith  work  done,  the  person  is  entitled  to  pass  toll  free, 
^Hanl,'  ^16  ^^^  ^^^  othcrwisc.     Here  the  object  appears  to  have  been  to 
Johm.RepMO,  pay  a  debt.     That  must  have  been  the  principal  end,  and  the 
verdict  was,  consequently,  against  law. 

Judgment  reversed. 
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NEW- YORK, 

Strattok  agaiiist  Hubbel.  OctoUr^ieis 


IN  error,  on  certiorariy  from  a  justice's  court.  Hubbd  sued 
Siratton,  before  the  justice,  for  obstructing  the  highway  lead- 
ing from  the  village  of  Cocksackie  and  preventing  the  plaintiff  Whereatum- 
from  proceeding  on  the  road,  about  his  lawful  business,  &c.  PJJ^^j  ^^'^^s^' 
It  was  proved  that  the  plaintiff  came  to  the  turnpike  gate,  with  goiu?  tcT'tJ^r 
his  wagon  and  horses,  and  demanded  to  pass  free,  because  he  "*°^,  ^**J^" 
had  been  to  his  usual  blacksmith's.  The  defendant,  who  was  from  the  pzy- 
the  toll-gatherer,  refused  to  let  him  pass  until  he  paid  the  toll.  JJ<^"'  h  ^J^'i  ** 
The  plaintiff  confessed  that  he  had  been  down  to  Cocksackie  r^person  who 
landing,  with  a  load  of  boards,  and  had  paid  toll  on  going  j*«^  *^?"*'®1/ 
down.  Rockwell,  the  blacksmith,  testified,  that  he  had  been  to^m^ke^^and 
the  plaintiff's  usual  blacksmith' for  a  number  of  years,  and  had  ^^  *»«*  return, 
mended  a  pot  for  the  plaintiff  about  the  time  the  plaintiff  biacElmiUi's  to 
claimed  to  pass  toll  free  on  his  return,  but  the  witness  could  s^^  "^^'^  ^p|»«j 
not  remember  the  exact  day.  The  jury  found  a  verdict  for  the  i^"°pass"^toU 
plaintiff,  for  five  dollars,  on  which  the  justice  gave  judgment.    f"^«f  on  *»»«  re- 

*     i7^_-f       J    /•      al        1   •    A'/r  •  o  J       o  lun,  home. 

Ktrtiand,  for  the  plamtin  m  error.  The  goin?  to 

Powers,  contra.  ^  . ,    *>iack- 

Per  Curiam.    There  was  no  just  pretence  for  an  exemption  Te    \>d^L^, 
from  toll.    The  principal  business  of  Hubbel  was  to  carry  a  no^  *i»«  inciden- 
k>ad  •of  boards  to  market ;  and  if  the'  pot  had  been  mended       [  *  358  ] 
by  the  blacksmith,  on  that  day,  it  was  not,  and  could  not  have  },fin*"u"  within 
been,  the  principal  object  of  the  journey.     It  was  merely  an  the  cxempiioa. 
incidental  business,  if  not  a  mere  pretext  to  claim  the  exemp-  ^rMi^^^g 
tion.     He  ought  to  be  considered  as  returning  from  market^  356.    i'  R,  s*. 
and  not  as  returning  from  the  blacksmith's  shop ;  because  that  '^' 
shop  was  not  the  termination  any  more  than  the  object  of  his 
travelling  on  that  day  from  home.    The  claim  of  exemption 
was  unjust,  and  a  fraudulent  abuse  of  the  act. 

Judgment  reversed. 


Tryon  against  Mooney,  / 

IN  error,  on  certiorari,  from  a  justice's  court.  Mooney  a,  leased  m 
gaed  Tryon,  before  the  justice,  on  a  due  bill,  given  for  wheat,  f*''^  *°pJon*bT 
for  twenty-three  dollars.  The  defendant  I^low  offered  to  b.  against  / 
prove,  by  way  of  set-off,  that  he  had  pastured  horses  for  the  }^^  '^'of^set-o*? 
plaintiff  to  the  value  of  fifteen  dollars  ;  that  after  the  defend-  a  demand  for 
ant  had,  by  deed,  leased  his  farm  to  the  plaintiff,  it  was  agreed  pasturage  foun- 

«  •  •  I         i»«r»»  7^  ^11  "C^  oo  *  parol 

between  them,  that  the  plamtiff  was  not  to  have  the  pasture  agreement, 
of  the  fenn,  except  for  the  use  of  his  team,  when  at  work  on  ^^  ^^  }^« 
the  form,  and  that  if  the  plaintiff  used  the  pasture,  he  was  to  lease,  that  B, 
allow  the  defendant  for  it.  This  evidence  was  objected  to  by  JJ^^  n°*  *°^JJJJ 
the  plaintiff  below,  and  rejected  by  the  justice,  who  gave  judg-  land,  wUioIIt 
ment  for  the  plaintiff,  for  the  twenty-three  dollars.  ,f  °  n°la^hdd 

Per  Curi&m.  The  parol  agreement  set  up,  by  way  of  set-  Ihai  ihi*  parol 
oflF,  was  without  consideration,  and,  consequently,  null  and  JJ^^JJ^^^*"'  ^J* 
▼oid.    The  interest  in  t  le  farm^  and  the  possession  of  it,  and  emtioii,     and 
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NEW*  YORK,  which  included  the  right  of  pasture,  was  vested  in  the  plaintiff 
Ociober,  1812.  j^y  lease,  under  seal.  An  agreement  Ibfil  a  party  will  not  ase 
^^^^^i^^a^  his  own  pasture,  in  his  own  possession,  without  paying  for  it, 
V.  _  requires  a  consideration  as  well  as  a  promise  in  writing,  to  give 
it  validity ;  and  there  does  not  appear  to  have  been  either. 
The  evidence  was,  therefore,  properly  overruled. 

Judgment  affirmed 


BlMDM, 


[•859]  *Spicer  against  Slade. 

To  brinr  a  fj^  error,  On  certiararij  from  aiustiee's  court.  Slade  brougb! 
SuiU^"for  not  an  action  of  debt  against  Spicer,  in  the  court  below,  for  the  pe- 
o^eyW  the  or-  aalty  of  twenty-five  dollars.  The  plaintiff  declared  that  the 
niUslonen^^of  defendant  was  the  occupant  of  a  certain  piece  of  land  in  Pitti- 
^^7^^'  r^^  town,  through,  or  by  which  a  certain  highway  runs,  and  that 
bie  for  (hepen-  the  Commissioners  of  highways  of  the  town,  under  the  twentieth 
allies  under  the  section  of  the  act  relative  to  highways,  ordered  the  defeDdant 
td^kwaltflsess.  to  rcmovo  his  fences,  being  on  the  same  road,  for  an  encroach* 
14,  c.  186,)  for  inent,  so  that  the  highway  might  be  of  the  usual  breadth ;  bat 
mefU  'ou'^^^'uie  that  the  defendant  continued  the  same  fence  for  sixty  days  after 
hifhwajr,  it  is  Botice  of  the  Order  of  the  commissioners  to  remove  the  same, 
uTe^'^commis'  ^uid  hath  Continued  the  same  fence  for  fifty  days  suice  the  ex* 
flionen  "houW  piration  of  the  said  sixty  days,  and  still  continues  the  same, 
ate^alid  decide  whereby  an  action  had  accrued  to  the  plaintiff  to  demand  and 
on  the  alleged  have  of  the  defendant  fifty  cents  for  every  day  the  fence  had 
SSd  pvS'e  continued,  after  the  said  sixty  days,  &c.  The  defendaDt 
to  the  party  io  pleaded  iifi  debet.  At  the  trial,  before  a  jury,  in  Februaqi, 
ferc7%  sixty  1811,  it  was  proved,  that  on  the  Ist /iily,  1810,  application 
4<^ysi  wii^h  no-  was  made  to  the  commisaionerfl  of  highways,  inPi^^^atim,aod 
sute  ^sj^ciaiiy  ^  l^Y  ^^  summoncd  to  ascertain  whether  there  was  any  en- 
the  breadth  of  croactimcnt  by  the  plaintiff^  on  th^  highway,  between  the  house 
SSiy^fmendiS"  of  the  defendant  and  the  Hosick  Une.  The  jury  met  on  the 
the  extent  oi'  Hth  /uly,  and  found  by  their  verdict,  that  there  was  an  en- 
ment,**Md*'ihe  croachment  on  the  highway,  by  Slade  and  Spicer,  which  re- 
place' or  places  port  or  vcrdict  the  commissioners  refused  to  accept,  on  the 
SlS^'Jirt'y  may  gTOUud  that  the  Complaint  to  the  commissioners  was  against 
know  bow  to  61ade  (the .  plaintiff)  only.  It  was  also  proved,  that  the  com- 
folT^^movfnff  misMoners,  on  the  11th  July,  1810,  ordered  Spicer,  the  de- 
bts fence.  [Vide  fendajit,  to  removc  his  fence,  so  as  not  to  encroach  on  the  high* 
owfsef  1^1^  way;  and  that  the  encroachment  by  the  defendant  continued 
loi!]  (a)  a  long  time  afterwards,  and  down  to  the  time  of  the  trial,  in 

February,  1811.    One  of  the  commissioners,  a  witness  for  the 
plaintiff,  testified,  that  he  attended  with  the  jury,  on  the  Hth 
July,  and  refused  to  receive  their  verdict,  and  that  the  defend* 
ant  then  confessed  that  he  had  encroached  on  the  highway; 
and  that  he,  as  one  of  the  commissioners,  ordered  the  ddTendant 
to  renftove  his  fence,  if  be  had  encroached  ;  and  it  appeared 
r  •  ^60 1      ^^^^'  ^^^  commissioners  did  on  that  day  give  the  defendant 
(ai^deBr     ^^^^  ^^  ^^^  oncroachmcnt,  and  ord^  him  to  rem#ve  his  fence, 
sis  v.iftwnTw  The  jury  found  *a  verdict  for  the  plaintiff,  for  tweaty-five  dol* 
Johtu.iup.4fjo.  lars,  OQ  which  the  justice  gave  judgment. 
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R.  M.  LMngstant  for  the  plaintiff  in  error.  new-york, 

Bnel,  contra.  October;  wit 

Per  Curiam.  Several  objections  have  been  taken  to  the  "^^browiT^ 
recovery  below,  which  need  not  be  noiieed,  since  we  perceive  ^v 
one  which  goes  to  the  mecita  of  the  case.  Before  the  party  ''"^ 
can  be  in  de&ult,  and  liable  to  the  cumulative  penalties  given 
by  the  twentieth  section  of  the  act  to  regtdate  highways, 
(jMs.  24.  c.  186,)  the  commissioners  of  highways  of  the  town 
must  have  given  him  a  previous  notice  or  order  of  sixty  days, 
to  remove  his  fence.  We  are  of  opinion  that  the  requisite  or* 
der  was  not  made  in  this  case.  The  words  of  the  statute  are, 
"  Where  a  highwav  has  been  laid  out,  and  the  same  has  been 
encroached  upon  by  any  present  or  former  occupant  of  the 
land,  through  or  by  which  such  highway  runs,  the  commission- 
ers of  the  town  shall,  if  in  their  opinion  it  be  deemed  necessary, 
order  the  fences  to  be  removed,  so  that  such  highway  may  be 
of  the  breadth  originally  intended.'*  If  the  removal  be  not 
made  in  sixty  days  after  such  notice  given,  the  penalties  attach. 
To  perform  this  duty.,  the  commissioners  should  all  meet  and 
deliberate  together  on  the  subject  of  the  aHeged  encroachment; 
and  then,  if  they,  or  a  majority  of  them,  should  deem  it  neces- 
sary, they  are  to  order  the  fence  to  be  removed,  so  that  such 
highway  may  be  of  the  breadth  originally  intended.  In  this 
case,  there  does  not  appear  to  have  b^en  any  such  meeting, 
deliberation  and  decision,  any  further  than  what  might  be  in- 
ferred from  the  fact  that  a  witness  heard  one  of  the  commis- 
sioners tell  Spicer  to  remove  his  fence,  that  is,  if  he  had  en- 
croached on  the  road  or  highway  ;  and  another  witness  heard 
the  commissioners  order  him  to  remove  his  fence,  so  as  not  to 
encroach  upon  the  highway ;  and  a  third  heard  them  give  him 
notice  of  the  encroachment,  and  order  him  to  remove  his  fence. 
This  order  or  notice  was  not  sufficiently  precise  and  particular 
to  satisfy  the  law^  and  bring  the  party  into  default.  The 
breadth  of  the  road  originally  intended,  and  the  extent  of  the 
encroachment  by  the  party  upon  that  breadth,  and  the  place 
or  places  where,  ought  to  have  been  specially  stated,  so  that 
he  might  be  able  to  obey  the  order,  and  know  when  he  had 
performed  his  duty.  The  whole  proceeding  in  this  *case  was  [  •  d6I  ] 
extremely  loose  and  uncertain ;  and  the  party  ought  not  to  be 
exposed  to  penalties,  when  the  order  or  notice  is  stated  so 
vaguely  that  he  cannot  ascertain  from  it,  with  any  reasonable 
certainty,  the  situation  or  extent  of  his  encroachment. 

Judgment  reversed. 


Brown  and  Hotchkiss  against  Cook. 

IN  error,  on  certiorari,  from  a  just  ice's  court.  CooA  brought*  a  coMtabi* 
an  action  against  Brawn  and  MctchkiaMj  before  the  justice,  ^^7  J^^ 
and  declared  on  a  receipt  given  by  the  defendants  to  him,  for  execution  a- 
a  pair  of  horses,  the  property  of  Jedediah  Chapman,  which  Sld''2;^"te 
the  plaintiffi  4M  constable,  had  taken  on  an  execution;  and  a,  wbogav«« 
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NEW- YORK,  which  horses  had  not  been  delirered  to  the  plaintiff,  when  de 

^^^^^ij^  manded,  according  to  the  tenor  of  the  receipt,  &c. 

CiiAiTDLBR        The  receipt  was  proved  by  the  plaintiff,  and  that  the  de- 

^*  fendants,  when  the  sammons  was  served,  confessed  that  they 

'^''       had  given  the  receipt  for  the  horses,  bat  that  the  ezecution 

receipt       for  which  the  plaintiff  held  had  run  out,  and  the  horses  had  been 

£*"'  ^Tt'*"  ^^^  ^y  another  execation. 

thfm^  to^  T^  The  receipt,  dated  the  20th  February,  181 1,  referred  to  the 
eonstabie  oo  execution  for  twenty-seven  dollars  and  eighty-one  cents,  and 
coDttabie  laf-  mentioned  that  the  defendants  had  received  of  the  plaintiff  a 
fered  the  exe-  paif  of  horsos,  the  property  of  Jedediah  Chapman^  the  person 
p?re^"  without  against  whom  the  execution  issued,  which  they  promised  ^'  to 
makine^anyde-  deliver  to  the  plaintiff  on  demand,  at  the  house  of  Captain 
gl^.  ^in  an  Dewejfy  in  Durham.^^  The  execution  was  dated  the  1 8th 
action  brought  February,  and  had  expired,  but  was  renewed  by  the  justice, 
b^  against' a^  on  the  1st  April.  The  justice  gave  judgment  for  the  plaintiff, 
it  was  held,  for  tweuty-five  dollars, 
mere  ^  naked  AdatiM,  for  the  plaintiff  in  error. 
bailee,  and  that      Kirtland,  contra. 

Uea^tnsrhiin,  P^  CuTiam.  The  plaintiff  below  was  bound  to  have  shown 
antu  after  ade-  a  demand  of  the  horses  before  suit  brought.  The  defendants 
fo»i  of  t!w  ^ere  naked  bailees,  and  bound,  upon  demand,  to  produce  the 
t9^'  (a)  property,  at  the  place  specified  in  the  receipt ;  but  until  a  de- 
[  *d62]  mand,  there  was  *no  default  There  was  no  precedent  debt 
And  that  the  or  duty.  The  demand  was  parcel  of  the  contract,  and  reqoi- 
having  ^  de-  ^^^^  ^  create  the  duty.  There  was,  Ukewise,  another  fatal 
manded  the  objection  to  the  right  of  recovery.  The  constable  having  levied 
^ihe^roottnt  ^^  goods  upon  wc  cxecution,  within  the  twenty  days,  and 
of  the  execu.  delivered  them  over  to  the  defendants,  ought  to  have  demand- 
of^em  within  ®^  ^^^  horses,  and  to  have  levied  the  amount  of  the  execution, 
the  thirty  days,  by  the  salc  of  them,  within  the  thirty  days.  He  neglected  to 
negil^t^/  ^^  au  ^^  ^^^^9  ^"^  Suffered  the  execution  to  run  out,  ai^  thereby 
claim  and  uue  lost  all  just  ckim  and  title  to  the  possessioi^of  the  horses. 
rion^  oP^e  Judgment  reversed* 

goodi.  (a)  But  where  there  Is  a  ptecedcBt  debt  or  duty,  the  bringing  of  the  actlea  ie  iiaeir  a 

demand.    JSHut  v.  Bcftf«,  1  JoAtu.  Cm.  319. 


Chandler  agaimt  Edson. 

n^Ja^uH^w"  ^^  error,  on  certwrari,  from  a  justice's  court.  JScboM 
teron^he  Jandt  brought  an  action  of  trover  against  Chandler,  before  the  ju9- 
fri^ti^M  **^'  ^^'  taking  and  converting  7,000  pine  shingles,  the  prop- 
and  ^cut  ^ami  erty  of  the  plaintiff.  The  defendant  pleaded  not  guilty  ;  and 
S*Ti  "^**^  specially,  that  the  plaintiff  had  made  the  shingles  of  timber 
ing  there^  e^  while  green,  on  land,  belonging  to  the  Stockbridge  Indians, 
^«n  ^^.^^V**^'*"  and  that  he  had  so  taken  the  timber  and  made  the  shingles  on 
rpmm  by '^a  the  land,  as  a  trespasser.  The  plaintiff  replied  to  the  second 
SSHSe'***"^  plea,  that  he  had  cut  the  timber  by  consent  of  the  "  Peace- 
mStrB  STihi  tnakerM,^'  fyc.  of  the  tribe  or  nation. 

udT'em'd^^      On  the  trial,  the  plaintiff  gave  in  evidence,  a  writing  signed 
intf,''ofwhkh  by  two  peace-makers  of  the  Stockbridge  indiame^  dated  the 
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83d  Noventbtfy  1809,  giving  license  to  Joseph  Pye,  to  cut  ten  new-york, 
pine  trees  on  their  uncSvid^  lands,  by  whoever  he  thought  fit,  October,  isit. 
and  to  build  a  hut  to  work  in.  One  of  the  peace-^nakerSy  who  ^chaitoleii^ 
was  sworn  as  a  witness,  testified,  that  he  executed  the  paper «  ▼• 
produced,  and  that  the  leave  was  given  pursuant  to  a  vote  of  ^"o'* 
the  nation,  and  of  the  peace^makers.  The  plaintiff  produced  i^^  ^^de  shin- 
a  writing,  without  date,  s^ned  by  Joseph  Pyty  giving  the  gies,   it    was 

Ebintiff  leave  to  cut  the  trees ;  and  it  was  proved  that  Pye  ww'a'trespJl^ 
ad  said  that  he  gave  such  a  license  to  the  plaintiff,  but  the  ter,  notwiih- 
jme  when  it  was  given  did  not  appear.  It,  was  proved  that  HwMefandM^ 
the  plaintiff  made  the  shingles,  and  that  they  were,  afterwards,  quired 'no  pro- 
in  the  possession  of  the  defendant.  The  justice  gave  judgment  [j^J^,  JJ*,  ,j,^* 
for  the  plaintiff,  for  twdve  dollars  and  twenty-five  cents.  The  ^es.  [vidc  i 
justice,  in  his  return,  stated  that  he  did  not  take  into  consider*  {{  ^iJ^z^R^s. 
ation  the  right  of  the  Indiana  to  grant  liberty  to  persons  to  cut  350,  sec.  \\  % 
^timber  on  the  land,  as  ha  was  of  opinion  there  was  not  suffi*  [  ^"363  ] 
cient  proof  that  the  shingles  were  made  on  their  land.  Aetiotb,j4pn^, 

N.  WxUiamSy  for  the  plaintiff  in  error.  ^I^-   ^  ^-  ?• 

KT.    Ml       t  oiif      8ec.    1. 

Kirtlana,  contra.  Act  2d,  Apni, 

Per  Curiam.  The  fiicts  stated  in  the  case  leave  no  room  ^^^^-^  (') 
to  doubt,  that  the  shingles  for  which  l^bon  brought  the  action, 
were  made  by  him,  worn  timber  which  he  had  cut  upon  the 
lands  belonging  to  the  Stockbridge  Indiana.  If  he  acquired 
no  right  to  cut  the  timber,  and  maJke  the  shingles,  by  virtue  of 
the  license  granted  by  the  peace-makera  to  Joseph  Pye,  the 
property  in  the  shingles  still  remained  in  the  Indians*  Edson 
acquired  no  property  in  the  shingles,  as  the  firuit  of  his  tres- 
pass, for  if  the  license  was  void,  his  entry  must  be  deemed  wil- 
ful (5  Johns.  Bep.  348.  6  Johns.  Rep.  168.^  The  deci- 
sion of  this  case,  then,  turns  upon  the  question,  wnether  a  per- 
son can,  with  the  consent  of  the  L%dianSy  lawfully  enter,  cut 
and  carry  away  the  timber,  growing  upon  the  lands  of  the 
Stockbridge  Indians.  The  court  are  of  opinion  that  the  entry 
was  unhiwful,  and  contrary  to  the  provision  in  the  od  rdaivoe 
to  Indians  J  passed  4th  Aprils  1801,  (Lcmsy  vol.  1. 464.)  The 
first  section  of  that  act  (seas.  24.  c.  147,)  prohibits  all  persons, 
without  the  consent  of  the  legislature^  from  entering  oii  any 
Vidian  lands,  by  {pretext  or  color  of  any  right  or  interest  in  the 
same,  in  consequence  of  any  Indian  contract.  The  second 
section  among  other  things,  declares  that  no  person  shall  sue 
on  any  ccHitract  made  with  the  Stockbridge  Indians;  and  the 
ninth  section  declares,  that  these  Indians  have  no  power  to 
aKeiiate,  or  lease,  or  dispose  of  their  lands,  or  any  part  thereof. 
These  several  legislative  provisions  appear  to  be  decisive  against 
the  validity  of  any  Indian  contract  or  license,  to  enter  and 
appropriate  their  timber.  If  a  person  cannot  enter,  under 
pretext  of  any  interest  in  their  lands,  and  if  they  cannot  even 
lease  them,  and  if  all  contracts  with  the  Indians  are  void,  there  ,^J^wi^'i 
cajinot  be  a  pretence  for  holding  valid  the  agreement  in  the  Johm.  Rjep, 
case  before  us.  The  fourteenth  section  of  the  act  contains  ^'^  ^^  Jj,* 
nothing  repugnant  to  the  other  provisions.  It  only  superadds  lected  in  note 
a  penalty  against  evcoy  person  wbp  shall  ep^r^  and  cut  down  ^^^' 
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NEW-YORK,  the  timber  on  tbe  tndian  lanik,  withoat  consent  cX  tke  peace" 
Oc^T^^^tt.  ffiakers.  That  consent  may  etempt  Um  fitMn  •the  penalty, 
bat  will  not  make  the  oontract  valid.  There  is  the  same  pm* 
alty  for  occupying  and  improving  their  lands,  without  consent ; 
and  it  cannot  surely  be  said,  that  the  JncKofi  consent  to  OGctt- 
py  and  improve  their  lands,  could  be  valid ;  for  that  would  be 
equivalent  to  a  lease  of  them,  and  directly  contrary  to  a  preced- 
ing section  in  the  act 

It  was  the  wise  policy  of  the  statute  to  interdict  all  individ- 
ual whites  from  any  negotiation,  or  any  contract  with  the  M- 
dians,  in  respect  to  liieir  lands,  or  any  interest  therein.  Such 
a  complete  and  total  interdict  was  indispensable  to  save  the 
Indians  jfrom  falling  victims  to  their  own  weaknessy  and  to  the 
intelligence,  and»  sometimes,  the  cupidity,  of  the  whites. 

Judgment  reversed. 


Hemstract  against  Yotrivos. 

On  the  return  Iff  error,  on  eerHararif  from  a  justice's  court  Taimgs  sued 
Slforc'T'ja"  Hemstractf  before  the  justice,  in  trespass,  and  on  the  return 
lice,  the  f5ih  of  the  summons,  on  the  525th  October y  1811,  the  parties  ap- 
y^i^'ioin^  peared,  and  joined  issue.  The  plaintiff  demanded  a  iury^  and 
issue,  and  a  the  justice  thereupon  issued  a  venire,  which  was  delivered  to 
w^dLi^at'the  ^  constable,  and  adjourned  the  cause  to  tbe  1st  November,  on 
insionce  of  the  which  day  the  parties  appeared,  and  the  defendant  demanded 
The' ju^'ice  ad^  ^^  adjournment,  which  the  justice  refused  to  giant,  unless  Ae 
journed  the  defendant  would  pay  the  constable's  fees  on  the  venirey  and 
N^nSe^^^i  ^he  jurors'  fees,  which  the  defendant  refused  to  do.  The  caaae 
which  lime  the  was  then  tried,  and  the  jury  found  a  verdict  for  tbe  plaintiff 
^a^i^^'i^l^d  del  f^^  one  dollar  and  fifty  cents,  on  which  the  justice  gave  judg- 

manded  an  ad-  ment. 

wWdTthe  jus-  P^  Cwiam,  There  is  nothing  in  the  return  from  wMch 
tice  refused.  WO  cdR  infer,  that  the  first  adjournment  was  at  the  defendant's 
pay**he^ost8  request;  and  when  the  second  adjournment  was  moved  for  by 
of  the  venire ;  the  defendant,  we  are  to  presume,  that  he  offered  to  comity 
thaiThVdeftInd-  ^'^^  ^^^  Conditions,  requisite  to  entitle  him  to  an  adjournment, 
ant  was  enii-  uudcr  the  fifth  soction  of  the  act,  as  the  justice  put  hb  refusal 
jimrnmei^  wd  ^  gnnt  the  motion  on  a  different  ground,  and  one  which  he 
that  the  justice  was  not  authorized  to  take.  The  defendant  must  have  been 
refuse''  l^^^^n  entitled  to  the  adjournment  as  of  right.  There  does  not  ap- 
thatgrottn(i.(a)  pear  to  have  been  any  *delay,  or  want  of  due  diligence  on  his 
[  *365  ]  part  which  could  bring  his  case  within  the  decision  of  Peeoers 
V.  Lockwood;  {ante,  133 ;)  and  he  was  clearly  entitled  to  the 
adjournment  Judgment  reversed. 

(«)  vide  note  (a)  to  PotMrt  t.  iMitmti,  Mpra^  133.    SsMiy  t.  WkmJkm,  8  JMw.  Jlip.  480 

Orou  V.  MouUmi,  15  Jahu,  Rep,  409. 


Saoc  against  Barnes. 

In  an  Mrticm      IN  efTor,  ou  Certiorari,  from  a  justice's  court.    U&mee 
foX'^mUhr  brought  an  action  against  iSbge,  before  the  justioei  to  recover 
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the  penalty  of  six  dollars,  for  obstructing  the  highway,  under  NEW- YORK, 
the  nineteenth  section  of  the  act.  (a)  The  parties  joined  is-  ^<='°^«^;  ^^^^ 
sue,  by  consent.  The  defendant  allegeo  mat  ihe  road  in  ^bowditch^ 
question  was  a  disputed  road ;  that  the  land  was  claimed  by  ^• 

the  defendant,  and  that  there  were  suits  pending  in  a  higher   ®^*'"^''**^- 
court,  to  try  the  Talidity  of  the  road ;  and  contended,  there-     u)  i  r.  s. 
fore,  that  the  justice  had  no  jurisdiction.     No  plea  of  title  in  621,  sec,  102. 
wnting  was  interposed  by  the  defendant,  nor  was  any  evidence  J"  ^^^t^^ 
given  by  him  that  any  action  was  pending.  The  justice,  there-  uDder  £  t^^ 
fore,  disregarded  these  allegations ;  and  the  obstruction  of  the  J^-    **»   *• 
road  was  proved  by  several  witnesses.     The  plaintiff  produced  liUe  u  £»tTai- 
a  copy  of  the  record  of  the  road,  containing  a  particular  de-  '^*  j*****^*^ 
scription  of  it.     One  witness  proved  that  he  had  been  called  to  b^*  aud  7t"ig 
work  on  the  road,  and  several  testified  that  they  had  travelled  ■«««•?»**»  '^  **>« 
on  it,  as  a  public  road ;  and  the  defendant  declared  that  he  had  Sucei  a  eS!^ 
appealed  to  the  judges  of  the  Court  of  Common  Pleas  for  the  *>|;  J^  "*^ 
improper  establishment  of  the  road,  who  had  refused  to  grant  Lhment  of  the 
him  any  redress.     The  justice,  in  his  return,  stated,  that  it  was  ?*•?/?■  *  ^ 
proved  satisfactorily,  that  the  road  was  established  as  a  public  is^uoi  neccssa^ 
highway,  and  had  been  obstructed  bjr  the  defendant.     The  de-  7  j?*^*     **• 
fendant  interposed  no  plea  of  title  m  writing.     He  produced  aifuie  proct^- 
the  certificate  of  two  attorneys,  that  a  suit  was  pending  in  the  *"«*  preiimina- 
Court  of  Common  Pleas  between  the  defendant  and  A.  Hotch-  ^tof  iL  roc? 
kUa,  in  which  the  validity  of  the  road  was  called  in  question ; 
be  also  produced  a  certificate  of  the  clerk  of  the  court  to  the 
same  effect.     The  justice  gave  judgment  for  the  plaintiff,  fot 
five  dollars. 

Per  Curiam.  The  judgment  must  be  affirmed.  If  any  plea 
of  title  was  admissible  in  this  case,  no  such  valid  plea  was  of- 
fered. It  was  necessary  that  it  should  have  been  in  writing,  (b)  -J*)  *  S  ^ 
The  plea,  or  *rathcr  suggestion,  that  there  were  other  suits  fTsCS  1 
pending,  in  a  higher  court,  to  try  the  validity  of  the  road,  was 
properly  rejected.  It  had  neither  form  nor  substance.  But 
the  evidence  on  the  trial  shows,  that  such  suits  were  between 
other  parties,  and  would,  in  no  way,  affect  the  present  action. 
The  defendant  admitted,  on  the  trial,  that  he  had  appealed 
from  the  decision  of  the  commissioners  of  highways,  to  the 
iadges  of  the  Court  of  Conunon  Pleas,  who  had  refused  to  give 
him  relief  It  was  unnecessary  for  the  plaintiff  to  show  all  the 
preliminary  steps  to  the  laying  out  of  the  road.  It  was  enough 
for  him  to  show  the  record  thereof,  and  that  it  was  opened  and 
used  as  a  public  highway.  Judgment  affirmed. 


BowDiTCH  against  Salisbury. 

IN  error,  on  certiorari,  from  a  justice's  court.     Salisbftry   whereapUm 
sued  Bowditch,  before  the  justice^  by  warrant    The  plaintiff  ^^f.  ^^^J**    ■ 
delivered  no  written  declaration ;  but  slated  to  the  justice  that  id* ^'fw  a*^*bS 
he  claimed  a  certain  book  account,  and  also  for  a  settlement  of  ■»«  ^  » •'o**^ 
four  several  notes  wIRch  the  defendant  had  received  from  him  !!u^ort]ieMt 
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NEW-YORK,  to  collect ;  and  that  his  principal  object  in  the  action  was  ft 

October,  1811  setdement  of  the  notes,  which  the  defendant  detained  against 

Walls,      good  faith ;  and  laid  his  damages  at  twenty-five  dollars. 

WORTH  The  defendant  pleaded  non  asaumpsity  and  a  set-off  of  cer* 

Mead.       tain  notes.     By  the  request  of  the  defendant,  the  cause  was 

adjourned  to  the  next  day.     There  was  a  trial  by  jury,  who 

dement  of  four  found  a  verdict  for  the  plaintiff,  for  nineteen  dollars  and  twenty 

several      nolos  ^„„Ap 
detained  hy  the  CeniS. 

defendant,  and       The  evidence  given  at  the  trial  was  not  stated  in  the  justice's 

claimed  dama-  ,«♦.,.„ 

ges  to  the  a-  retum. 

mount  of  26  The  plaintiff  in  error  objected,  1.  That  the  declaration  of 
bew^thai  tw  ^^  plaintiff  below  was  bad,  as  it  did  not  distinctly  and  specifi- 
the  font  notes  cally  State  the  nature  and  amount  of  his  demand  ;  2.  That  the 
moimfioo' do^  amount  of  the  notes  exceeded  the  sum  for  which  the  justice  had 
\m,  yet  as  the  jurisdiction,  and  that  the  justice  or  jury  had  no  power  to  go 
•d"oniy  26*  doi>  '^^^  ^^  examination,  and  decide  on  all  demands  between  the 
lars  damages,  plaintiffs  ;  3.  That  the  justice  had  no  right  to  adjourn  the  cause 
W?ti^lta)   for  a  shorter  time  than  three  days. 

r*367  ]  *Per  Curiam.    The  objections  taken  to  the  justice's  retum 

Where  a  SLre  untenable.  The  declaration  was  not  in  writing ;  but  from 
brouThr'  "  ^^^  statement  of  the  plaintiff's  demand,  it  appeared  to  be 
a  w^rant'^and  founded  on  an  unsettled  book  account,  and  upon  certain  notes 
issue  is  joined  which  the  defendant  had  received  to  collect.  Although  thenom* 
forties,  (he  jus-  i^al  aniount  of  the  notes  was  beyond  the  justice's  jurisdiction ,  yet 
lice  may,  on  the  plaintiff  claimed  only  twenty-five  dollars  ;(o)  and  he  might 
226^ s.  2.**  ^'  relinquish  all  beyond  that  sum,  which  he  must  be  presumed  to 
the  request  of  have  done,  by  demanding  only  twenty-five  dollars.  The  ad- 
unde?**^e**fiJlt  J^^'^P'"^'*^  ^y  the  justicc  for  one  day  was  legal,  under  the  first 
section  of  the  section  of  the  act.  (6)     The  defendant  did  not  require  a  longer 

(*)Vide2J«.  adjournment,  or  bring  himself  within  the  second  section  of  the 

act  adjoimi  the  ^^^*     '^^^  justice  does  not  profess  to  retum  all  the  evidence. 

taose  fori  day,  The  court  Cannot,  therefore,  upon  the  merits,  determine  wheth- 

Siaua  3*da*V™*  ^^  ^'  "^^  justicc  has  been  done.     If  any  thing,  not  appearing 

on  the  return,  took  place  upon  the  trial,  of  which  the  plaintifT 

(a)  Vide  Ah-  in  error  complains,  he  should  have  procured  a  more  complete 
^y,2''c^  '^^^"'"-  Judgment  affirmed. 

Wallsworth  against  Mead  akd  Green. 

An  action  '^  error,  on  certiorari,  from  a  justice's  court.  Mead  and 
lies  by  the  Green,  as  overseers  of  the  poor  of  the  town  of  JVotmhcA, 
?^"^n"a''n  ?r!  brought  an  action  of  debt  against  Wallsworth,  before  the  jus- 
der of  bastardy  ticc,  to  recover  twenty-five  dollars,  on  an  order  of  bastardy, 
the  pu tauVe  fa^.  ^^^^  ^J,  ^^^o  justices  of  the  peace,  the  18th  of  September, 
ther,  the  week-  1801,  which  required  W.  to  pay  the  weekly  sum  of  seventy-five 
bVrch''^d«  ^^^^  ^^  ^^^  overseers  of  the  poor,  for  the  first  year  the  child 
to  be  paid  for  should  be  chargeable  to  the  town,  and  fifty  cents  for  every 
upc«  "f""«jl^  ^^^^'^  thereafter,  that  the  child  remained  chargeabla  The 
ehiid.  plaintiffs  demanded  seventy-five  cents  a  week,  from  the  date 

MniSi'*'a^2:  ^^  ^^^  ^^^^^  ^^  }^^  ^^^^  ^f  M^y>  181 1.     The  defendant  plead- 
«d  from,  is  COD-  ed  the  general  issue,  and,  speciaJly^  that  fio  suit  would  lie  on 
304 


OP  THE  STATE  OF  NEW-YORK.  361 

the  order,  it  being  illegal  and  void.     The  order,  which  was  pro-  new-tork^ 
duced  and  read,  directed  the  defendant  to  pay  the  weekly  sum  ^'**><*'»  *®^* 
of  seventy-five  cents  for  twelve  months,  provided  the  child  was      walls- 
so  long  chargeable.  worth 

Thfe  defendant  produced  in  evidence  a  recognisance,  dated  mead. 
the  28th  August^  1810,  taken  for  his  appearance  at  the  next 
General  Sessions  of  the  Peace,  to  abide  and  perform  such  or-  ^^ '^  *•  ^ 
der  and  orders,  as  should  be  made  pursuant  to  law.  He  also  is  ^s^%urw 
gave  in  evidence  *another  recognisance,  taken  at  the  sessions,  [  ♦  3o8  ] 
in  October,  1810,  for  his  appearance  at  the  then  next  sessions.  evWcMcof  iiio 
It  appeared  from  the  record  of  the  court,  that  the  defendant,  mJndj  Lid  Ti 
at  the  sessions  in  January  following,  was  discharged  from  his  |i®*  «"  the  de- 
recognisance.  The  plaintiffs  objected  to  this  evidence,  but  it  if,"  reversai**or 
was  admitted  by  the  justice.  modiiicaUcrti  by 

The  plaintiffs  then  oflered  parol  evidence  to  explain  for  what,  oihcrma^ter  of 
and  how  the  recognisances  were  taken  and  discharged.  The  discharge,  (a) 
defendant  objected  to  such  parol  proof,  but  it  was  admitted  by 
the  justice.  It  was  proved,  that  afler  notice  of  the  order  was 
served  on  the  defendant,  the  plaintifis  received  notice  of  an 
intended  appeal  from  the  order,  to  the  October  sessions.  At 
the  sessions,  in  October,  the  appeal  was  moved,  and  objected 
to  by  the  plaintiffs,  for  want  of  sufficient  notice  in  writing. 
The  appeal  was  continued  over  to  January,  when  the  defend- 
ant appeared,  and  refused  to  prosecute  his  appeal,  and  his  re- 
cognisance was   thereupon  discharged. 

The  defendant  then  objected  that  the  plaintiffs  were  not  en- 
titled to  recover,  without  showing  that  the  child  had  actually 
been  chargeable.  The  justice  admitted  the  order  as  prima 
facie  evidence  of  the  child's  being  chargeable ;  but  said  that 
the  defendant  might  show  payment,  or  that  the  child  had  been 
maintained  without  any  expense  to  the  town.  No  such  evi* 
dence  was  given,  and  the  justice  gave  judgment  for  the  plain- 
tiffs, for  twenty-five  dollars. 

Per  Curiam,     The  principal  objection  relied  upon  in  this 
case  is,  that  no  action  will  lie  upon  the  order  in  question.  The 
objection  is  untenable.     That  order  is  an  adjudication  of  a 
court  of  magistrates  of  competent  authority,  and  conclusive 
upon  the  defendant,  unless  appealed  from  to  the  general  ses- 
sions.    Whether  such  appeal  had  been  made,  or  can  now  be 
made,  were  questions  not  properly  before  the  court.     It  was 
enough  for  the  justice  that  such  order  was  in  full  force,  and  not 
reversed  or  modified  by  the  sessions.     It  was  equivalent  to  a 
judgment  that  the  defendant  should  pay  the  weekly  sum  of 
seventy-five  cents.     The  order  was  prima  facie  evidence  of 
the  demand ;  and  it  rested  with  the  defendant  to  show  himself     MKe^Peo. 
exonerated  from  the*  payment,  in  order  to  avoid  the  recovery  fg*/^.  i£?. 
against  him.     This  seems  to  be  the  light  in  which  such  orders  iw.  Se«^j 
were  held  by  this  court,  in  the  case  of  t^weet  v.  The  Overseers  yi//L%  Cwo- 
of  Ginton.    (3  Johns.  Rep.  26.)    The  judgment  must,  there-  2^;^g^^ 
fore,  be  affirmed.  Judgment  affirmed.      Si*6«j.'     ** 

Vol.  IX.  89  305 


369»  CASES  IN  THE  SUPREME  COUkT 

NEW  .YORK, 

^^^^^I^^J^  *Jansek,  late  sheriff,  &c.  against  Stoutenberqh 
clivtom  and  Teller. 

V. 

•  Btroho.         in  error,  on  certiorariy  from  a  justice's  coart.  t^auienbergh 

.  and  Teller  brought  an  action  of  debt  against  Janaen^  late  sher- 

debi'for^Mtt-  iff  of  UlsteTy  before  the  justice,  for  the  escape  of  one  Snrithy 

*|^.  ■8*»n»^  »  who  was  a  prisoner  on  execution,  in  his  custody,  at  the  suit  of 

BizaLie  "in^^a  the  plaintiffs,  for  fifteen  dollars  and  eighty-four  cents. 

Jostice's  court.      The   plaintiffs   proved,  by  a  constable,  that  he  delivered 

Smith,  with  the  execution,  into  the  hands  of  the  defendant; 

and  the  defendant  confessed  that  Smith  was  out  of  the  gaol 

limits.     The  defendant  moved  for  a  nonsuit,  on  the  ground 

that  the  names  of  the  plaintiffs  were  written  Tobias  L.  Stou^ 

tenbergh  and  Teller,  and  contended  that  there  was  a  variance 

between  the  names,  and  those  in  the  execution,  but  did  not 

produce  the  execution,  though  the  justice  called  on  him  for  it. 

The  justice  refused  the  nonsuit,  and  gave  judgment  for  the 

plaintiffs. 

It  was  objected,  by  the  pkintiff  in  error,  that  the  justice 
had  no  jurisdiction  of  an  action  of  debt  against  a  sheriff^  (or  an 
escape. 

Per  Curiam.  The  judgment  must  be  affirmed.  The  ob- 
jection of  want  of  jurisdiction  in  the  justice,  is  untenable.  The 
action  falls  within  the  denomination  of  actions  cognisable  in 
justices'  courts.  There  is  nothing  special  in  the  proceedings, 
or  judgment  to  be  given,  which  can  take  away  the  jurisdiction. 
The  magistrate  is  competent  to  afford  the  sheriff  all  the  relief 
to  which  he  would  be  entitled  in  any  other  court,  relative  to 
staying  proceedings  against  him.  And  there  can  be  no  reason 
why  jurisdiction  should  be  denied.  The  motion  for  a  nonsuit 
was  properly  overruled.  There  was  no  variance  between  the 
plaintiffs'  names  in  this  suit  and  the  one  against  Smith.  No 
objection  having  been  made  to  any  of  the  testimony,  at  the 
trial,  it  is  now  too  late  to  hear  any. 

Judgment  affirmed. 


[  •  370  ]  *C,  Clinton  against  S.  and  J.  Strong. 

A"  '^^^^  IN  error,  on  certiorari,  from  the  Justices'  Court  of  the  city 
<Jgo  ^owned  o(  Neio-York.  Selah  and  Jam^es  Strong  brought  an  action 
^'  M^^aUed  *"  ^^^  court  bclow,  against  C.  Clinton,  clerk  of  the  District 
horn  England  Court  of  the  Ncw-  York  district,  for  money  had  and  received  to 
If  ifn^''  ^^^  ^^^  ^^  ^^®  plaintiffs,  to  recover  back  thirty-one  dollars,  with 
ber,  mo,  be-  interest.  On  the  trial  of  the  cause,  in  tlie  court  below,  on 
fore  the  jjroc/a^  the  14th  JVcwcwifeer,  1810,  the  following  facts  appeared  in  evi- 

Prcaidenl      of  dcnCO. 

%lu      7'lfc*'      ^^^  plaintiffs  were  American  citizens,  and  sole  owners  of 
^  ^NmembJ^  tho  ship  Jane  Barnes,  an  American  vessel,  and  of  sixty-seven 

imowB    ihcr"  ^^"^  ^^  ^^'^'  P^*^^  ^^  ^^^  cargo.     The  ship  sailed  from  lAverpodj 
i      and^wriyed'^ac  in  Grcot  Britain,  on    the  2d    December,  1810,   bound  to 
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JVeto-Forfc.  At  the  time  of  her  sailing,  the  proclamation  of  new^tork, 
the  President  of  the  United  Stales,  dated  the  2d  November,  <^^^^'>  i8i«- 
1810,  was  not  known  at  Liverpool,  nor  did  the  captain,  officers  ^""t^iJiiToir^ 
or  crew  of  the  ship,  hear  or  know  of  it,  until  their  arrival  at  ▼• 

New-York,  on  the  18th  February,  1811.  On  the  arrival  of  S'^»*»''^-  . 
the  ship,  she  was  regularly  reported  to  the  custom-house,  by  jv«o.ror*,  the 
the  captain,  who  exhibited  the  manifest  of  the  cargo,  and  paid  i^^  FtbrLry, 
the  customary  fees.  On  the  19th  February,  the  ship  and  car-  ]^i!if  ll^ 
go  were  seized  by  order  of  the  collector  of  the  customs  of  the  ported  to  the 
port  of  New-  York;  and  on  the  27th  February,  a  libel  was  filed  Sf'Te^'^lgu. 
.against  the, ship  and  cargp,  in  thp  District  Court  of  the  United  Fdiruary  gbe 
,States,  for  the  New-Yor.k  district,  for  a  violation  of  the  acts  J^  "^coStctoT 
of  congress  relative  to  tfje'  co(nmercial  intercourse  ^between  the  f  *  37 1  ] 
United  States,  Great  BrUain  and  France,  .'and  their  depen-  of  the  customs. 
dencies,  called  the  non-tniarpour^e  iic<«.        *  .  .    ihe*^^i«tei^ 

The  plaintiffs  below  gave  in  evidence  an  act  of  congress,  en-  ctsurse  acu,  oad 
titled  **An  act  supplementary  .to  an  act  entitled  an  act  con-  g^n'i  fbeghfp 
cerning  the  commercial  intercourse  between  the  United  States,  ^^  carn>,  on 
Great  BrUain  and  France  and  their  dependencies,"  &c.  pas-  aZ^Aaef'ihe 
sed  the  2d  March,  1811 ;  and  they  proved,  by  the  surveyor  of  «cl  of  congress 
the  port,  and  the  deputy  collector,  that  after  that  act  was  %arch^  \m 
known  in  New-  York,  to  wit,  on  the  8th  March,  the  seizure  of  the  seizure  o/ 
the  ship  and  cargo  was  withdrawn,  and  both  were  liberated,  as  {JaswiSidraw^ 
far  as  the  custom-house  and  its  officers  were  concerned  "^  and  and  die  vessel 
on  the  same  day  they  were  permitted  to  be  regularly  entered  ilberatefI*RTfS 
at  the  custom-house,  and  a  regular  permit  granted  for  landing  »  the  custom- 

iiic  uargu.  ^  officers      were 

WiUiafn  H.  Smith,  one  of  the  in^)ectors  of  the  custom**  concerned;  but 
house,  testified,  that  on  the  19th  February ^  he  took  possession  {^^J^j^*^  fj^ 
of  the  ship  and  cargo,  by  order  of  the  custom-house.  That  marshal,  who 
on  the  8th  March,  1811,  the  plaintilfr  presented  him  the  per-  i^vmhcmwilr- 
mits  for  landing  the  cargo^  and  \lemanded  the  sixty-seven  tons  out  an  order 
of  salt,  when  the  marshal  of  th^  district,  who  was  then  on  [jf™  court^!^ 
board,  prohibited  the  landing  and  delivery  of  the  goods;  that  until  the  costs 
from  the  19th  February  to  the  8th  March,  the  witness  consid*  jfere^^id.^The 
ered  the  ship  and  cargo  in  his  custody,  ;and  prior  to  the  8th  owners  paidthe 
March,  did  not  see  the  marshal  or  his  deputy,  nor  did. he  sup»  l^^^^^^^  i^e 
pose, -until  that  time,  that  the  marshal  claimed  any  possession  district,  and  the 
or  control  of  the  ship  and  cargo.  ^^*^  ^^^   Jjj 

It  was  proved  that  on  the  12th  March,  the  pkintiffs  deman-  court,  who  red- 
ded the  delivery  of  the  vessel  and  the  salt,  of  the  marshal,  who  ^^^^.  ^%  «!y^ 

1.     ,      ,        1    '         II  ,   |.  t  •!  •     f  .!«  an  order  for  the 

replied,  that  he  could  not  deliver  them  op^  until  certam  bills  or  delivery  of  the 
fees  of  the  officers  of  the  District  Court,  and,  among  others,  the  g{J*P%'^'  ^°jj 
bill  of  the  defendant,  which  he  .showed  to  the  plaintiffs,  were  paid.  The  ow 
peid.     The  bills  together  amounted  to  more  than  one  hundred  ^^^  brSSSi 

dollars.  -r..  r  an   p/tion    for 

The  plaintiffs  then  proved  the  receipt  of  the  defendant,  dat*  JJ^^f/^^**  "°^ 
ed  the  12th  March,  1811,  for  thirty-on^  dcUars,  for  clerk's  [ITipst  ibe  clerk 
fees,  on  two  libels,. against  the  shipand  cargo.  fr^u^JTio^'cov- 

The  marshal,  who  Was  a  witness  for  the  defendant,  said,  that  eV  back  the  t^ 
he  did  not  recollect  the  answer  he  gave  to  the  plaintiffs,  but  his  ^^^^  Ijd^to 
general  answer  to  applicants  in  such  cases  was,  that  be  would  him.  ^^  If*  waf 
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NEW-YORK,  not  deliver  the  property,  without  an  order  of  the  court,  or  of 
October,  1811.  ^j^^  clerk  of  the  court,  and  on  such  order  he  should  deliver  it, 
Clihtoh      without  costs.     The  witness  produced  the  monitions  issoed  on 
▼•  filing  the  libels,  in  which  the  return  days  were  left  blank.    He 

I  *  Sill]  ^^  ^^^  know  when  they  were  •delivered  to  him,  nor  where  they 
Lid,  that  Uie  Were  served.  No  district  court  was  held  from  the  1st  Februor 
veM^i  aud  car-  rjf  to  the  Ist  April,  181 1. 

equitably  lisSfe  'S.  JB.  Romayne,  Esq.  acted  in  behalf  of  the  district  attorney, 
to  condemua-  in  MtUTch,  1811,  and  testified  that  the  libels  were  filed  by  his 
ST'  ^L^  direction.  That  after  the  act  of  the  2d  March,  1811,  J.  Strong, 
having  been  one  of  the  plaintiffs,  applied  to  him  to  have  the  vessel  and  car- 
owocr  wu  nbt  g^  givcn  up ',  but  he  refused,  unless  the  fees  which  had  accru- 
fubjecttocosu,  ed,  in  consequence  of  filing  the  libels,  were  first  paid;  and  he 
conscqucnce^Sf  absolutely  rcfused  to  give  any  order,  until  the  fees  were  paid, 
•ome  de/auU,  The  attorney,  ou  the  12th  March,  1811,  wrote  an  order  re- 
awardtd^  "^ai  flucsting  the  defendant,  the  clerk  of  the  court,  to  give  an  order 
common '  law,  for  the  delivery  of  the  cargo,  on  payment  of  the  fees.  The 
ILnce  ^lom  fe^s  of  the  district  attorney,  amounting  to  thirty-four  doilare, 
a^insi  an  in-  were  paid  by  the  plaintiffs,  on  the  same  day,  and  at  the  same 
"That STw-  *™®  ^^^^  ^^^  clerk's  fees.  Strong  asked  tho-  amount  of  the 
mcMt  of  tbe  costs,  and  being  told  the  amount,  complained  of  the  hardship 
^^[^•^"".^f,  of  being  compelled  to  pay  it. 

having  been  The  deputy  clcrk  testified,  that  it  was  usual  to  issue  monh 
officii  \^oio^  ti<>ns  with  blank  return  days.  The  order  for  the  delivery  of  the 
e^u/asacon-  goods  was  delivered  to  the  deputy  marshal.     That  he  would 

redeiive?y  *Sf  ^^^  ^^^^  8*^®"  ^^^  ^'^®'"  ^^  ^^V  ^^^  ^^^  marshal  or  his  deputy, 
the  property :  nor  to  either  of  them,  without  the  payment  of  the  fees,  nor  with- 
!^?i.  ^*il-vfe  out  an  order  from  the  district  attorney.     There  was  no  order 

costfl       navmg  _^,       .^^  m   %.  iiii  l» 

been  illegally  of  the  District  Court  to  deliver  up  the  vessel  and  her  cargo ;  but 
be*^^overed  ^®  order  was  the  act  of  the  clerk,  when  there  was  no  court,  or 
back,    bv   an  judge  present,  and  was  delivered  to  the  marshal,  in  consequence 

liu^  «CimA"  ^^  ^^^  ^^^^^  ^^  ^^^  district  attorney. 

•it,  at  common  The  deputy  marshal  testified,  that  on  the  day  he  received  the 
bSonS^^ScliH  inohitions,  he  look  possession  of  the  ship  and  cargo,  but  put  no 
•iveiy  to  the  persou  ou  board,  though  he  went  daily  to  visit  the  vessel,  and 
Tm\t  liai'been  ^^  ^^^^  ^^  ^^  ^f®  5  ^°^  Considered  them  as  at  the  risk  of  the 

originally  insti-  marshal. 

c"c^*ig;  yei'iJ^      '^•*®  court  below  gave  judgment  for  the  plaintiffs,  for  the  thir- 
suii  be  discon-  ty-ouc  dollars,  with  the  interest  and  costs. 
or«Me '^h!      Griffin,  for  the  plaintiff  in  error,  contended  that  the  action 
out  any  decif-  could  not  be  maintained  against  the  defendant     He  observed 

ihS  «acti\m  of  ^^^^  ^^  ^^^  ^^  ^^y  ^^^^*  ^^  ^^^  c*^*®>  it  was  not  by  the  de- 
eosu  it  an  act  feudant,  who,  as  the  clerk  of  the  District  Court,  obeyed  the  di- 

mmty  maVbe  '"^c^^"*  ^f  ^®  proper  officcr.  The  fees  were  in  fact  due.  A 
recovered  libel  had  been  iBled,  which  was  the  commencement  of  a  regular 
MiVq*!**"  ®"*^  *"  ^®  District  Court.  (3  Johns.  Cas.  145.;  A  monition 
[  ^ '^  J  had  also  issued,  and  fees  had  accrued,  before  *the  act  of  the  2d 
gainst  Ae  «ffl^  ^f  MoTch,  1811.  The  right  of  the  defendant  to  his  fees  bad 
other  court  of  becomc  vested  before  the  passing  of  that  act,  and  could  not  be 
SS^om* {!)'  devested.  The  act  made  no  provision  for  the  cost  which  bad 
(a)VideJR^  accrucd.  The  costs  must  be  paid  by  some  person.  It  may  be 
ley  V.  GeUton.  said  that  where  a  suit  is  settled,  without  mentioning  the  costs, 
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each  party  mustpay  his  own  costs  ^  but  this  could  not  be  the  in-  new- york, 
tention  of  the  act  of  the  2d  of  March,  It  conferred  a  favor  on  o«*'^*>®'»  '*i* 
the  plaintifTs,  by  exonerating  them  from  the  penalties  they  had 
incurred  under  the  previous  statutes.  The  owner  accepted  the 
benefit  cum  anere,  subject  to  the  payment  of  costs.  It  cannot 
be  presumed  that  the  United  St€Ue9  intended  to  pay  the  costs. 

It  may.be  said,  that  these  costs  were  not  due ;  but  the  Dis- 
trict Court  had  exclusive  jurisdiction  over  the  subject  matter ; 
and  its  decision  as  to  the  costs  must  be  conclusive.  Besides, 
one  court  never  undertakes  to  decide  on  the  costs  accruing  in 
another  cpurt ;  for  the  fees  and  costs  depend  on  the  usage  and 
practice  of  the  courts*  (3  Bac,  Abr.  12L  Fee  A.  Co,  LUL 
36a  Free,  in  CA.  551.  3  Ckiinee'  Rep.  171.  1  Johns.  Cos. 
515.^  And  as  the  District  Court  acted  in  this  respect  as  an  ad- 
miralty court,  (4  CranMs  Rep,  443,)  it  would  be  peculiarly 
improper  for  a  common  law  court  to  interfere  as  to  the  costs. 
Admiralty  courts  have  a  peculiar  law,  and  peculiar  usages  of 
their  own ;  and  it  is  a  common  practice  for  such  courts,  though 
they  acquit  the  property,  to  oblige  the  owner  or  claimant  to  pay 
the  costSy  over  which  they  haye  an  absolute  discretion. 

Again,  the  payment  of  the  costs  was  voluntarily  made,  pend- 
ing a  course  of  judicial  proceedings.  In  Irving  v.  WiUony 
(4  Term  Rep,  485,)  and  other  cases  which  may  be  cited,  there 
was  no  suit  pending :  and  the  doctrine  of  those  cases  is  greatly 
weakened  by  the  decision  in  the  case  of  Kimber  v.  Hall, 
(1  Esp,  Cos.  84.)  But  here  was  a  lispendens,  and  a  court  of 
competent  power  to  mve  redress  if  application  had  been  made 
for  that  purpose.  Where  money  is  paid  in  a  cause  actually 
pending  in  a  court  having  jurisdiction,  and  which,  if  application 
is  made,  has  the  power  to  interfere,  there,  if  the  money  is  paid, 
however  illegal  or  unjust  the  demand  may  be,  it  can  never  be 
recovered  back.  Every  person  is  bound  to  take  care  of  his 
own  rights,  and  vindicate  them  in  due  season,  and  in  proper 
order;  (1  Johns,  Cos,  502,)  and  if  a  party  having  the  means 
of  defence  in  his  power,  neglects  to  use  them,  be  is  for  ever 
precluded.  (4  Johns,  Rep,  510.)  The  principle  is,  that  where 
a  party  has  his  day  in  court,  and  neglects  to  make  his  defence, 
he  cannot  afterwards  resort  to  an  action  to  recover  back  the 
♦money  he  has  paid.  (5  Esp.  Cos.  277.  2  Esp.  Cos,  546.)  [•374  ' 
In  MarioU  v.  Hampton^  {Term  Rep.  269,)  the  decision  of  Lord 
Mansfield,  in  Moses  v.  M^Fartan,  was  wholly  disregarded, 
and  it  was  held  that  where  money  has  been  paid  by  compul- 
sion of  a  suit,  or  legal  process,  it  can  never  be  recovered  back, 
though  found,  afterwards,  not  to  be  due.  Though  it  is  stated 
in  the  return  that  no  district  court  was  held  from  the  1st  of 
February  to  the  1st  of  Aprily  yet  this  court  are  bound  to  pre- 
sume, that  if  proper  application  had  been  made  to  the  jod^e  of 
that  court,  he  would  have  held  a  court,  and  given  an  order  on 
the  subject.  But  even  admitting  a  delay  in  that  court,  that  cir- 
cumstance furnishes  no  ground  for  the  interference  of  this 
court,  nor  for  an  action  to  recover  back  the  costs  which  the 
party  has  voluntarily  paid. 
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Utew-YORK,      Huffman^  contra.    It  is  said  that  the  costs  were  due  and 
October,  1812.  claimable  in  this  case.  This  involves  the  construction  of  the  act. 
''ciAft-toir'  i}^^^  Cong,  sess.  3.  c.  96.)    The  first  section  of  the  act  de- 
^.  dares,  that  "no  vessel,  owned  wholly  by  a  .citizen  or  citizens 

»riio»<r.  ^f  ^^^  VnUtd  States,  which  shall  have  departed  from  a  BritxA 
port  prior  to  the  2d  of  JPafrruary,  1811,  and  no  merchandize, 
owned  wholly  by  a  citizen  or  citizens  of  the  United  iSlfo/es,  im- 
ported in  such  vessel,  shall  be  liable  to  seizure  or  forfeiture,  on 
account  of  any  infraction,  or  presumed  infractions  of  the  act 
to  which  this  act  is  a  supplement."  The  terms  of  the  act  arc 
clear  and  explicit.  Neither  the  Jane  Bams,  nor  her  caigo, 
could  be  seized,  or  forfeited.  An  end  was  put  to  all  proceed- 
ings. The  plaintiffs,  or  the  United  States,  absolutely  relin^ 
quished  all  right  or  claim.  Either  the  United  States,  or  the 
custom-house  officer,  at  whose  instance  the  libel  was  filed,  was 
the  plaintiff;  and  whoever  is  to  be  deemed  plaintiff,  he  aban- 
doned the  suit  without  any  reserve  or  condition  whatever. 
If  a  debtor  of  the  United  States  is  discharged  by  an  act  of 
congress,  can  the  marshal  detain  him  until  his  fees  are  paid,  or 
is  the  debtor  obliged  to  apply  to  the  court  of  the  United  l^atei 
for  his  discharge  ? 

In  Yeaton  and  others  v.  The  United  States,  (5  Cranek, 
983,)  a  suit  attached,  and  the  cause  regularly  proceeded,  and, 
pending  the  appeal,  the  act  of  congress  expired  ;  ^nd  the  Su- 
preme Court  reversed  the  decree  of  the  Circuit  Court  without 
costs. 

The  reversal  restores  the  party  to  the  same  state  he  was  in 
before.  In  the  case  of  St.  John^s  College  v.  Murcott,  (7  Term 
Rep,  259,)  a  sheriflTs  officer,  being  in  possession  of  a  tenant's 
effects,  under  an  outlawry,  made  a  distress  for  rent,  and  sold 
[  •  375  ]  the  goods.  The  outlawry  was  *aflerwards  reversed,  and  it  was 
held  that  the  officer  was  liable  to  refund  the  money  for  which 
the  goods  were  sold.  Ashhurst,  J.  said,  the  instant  the  out- 
lawry was  reversed,  the  judgment  was  mere  waste  paper,  and 
the  rights  of  the  parties  were  restored  to  the  same  situation  as 
if  no  outlawry  had  taken  place. 

It  is  said  that  the  District  Court  has  exclusive  jurisdiction  of 
this  question.  But  this  is  an  action  to  recover  back  money 
which  the  defendant  has  received  contrary  to  conscience  and 
equity.  He  is  liable  to  refund  only  what  he  has  sO  received. 
{Cowp,  418.)  Though  the  plaintiff  may  have  another  remedy, 
by  application  to  that  court,  it  does  not  deprive  him  of  his 
right  of  action  at  the  common  law.  It  is  true  the  District  Court 
might  have  decided  the  question  summarily,  on  motion ;  but 
the  plaintiff  has  a  right  to  have  his  cause  tried  by  a  jury.  But 
the  District  Court  had  no  jurisdiction  of  this  cause.  These 
parties  being  both  citizens  of  the  same  state,  could  not  bring  this 
action  in  that  court.  After  the  passing  the  act  of  the  2d  of 
March,  181 1,  on  a  deman<}  of  the  property,  and  a  refusal  to  de- 
liver it  up  by  the  marshal,  the  plaintiff  might  have  brought  an 
action  of  trof9er  for  his  property  in  this  court.  He  was  not 
bound  to  wait  for  the  decision  of  the  District  Court.  Th<e  1^9" 
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hture,  the  sovereign  power  of  the  country,  had  ordered  the  ifEW-YORK, 
property  to  be  restored ;  and  the  marshal,  on  his  refusal,  became  Oc*o*>«'»  '^i^. 
a  tart'fea9or.  It  is  said  that  this  case  belongs  to  the  Admiralty  ^""cLirroir^ 
Court,  which  has  peculiar  rules  about  costs.     Though  a  court  v. 

of  admiralty  has  the  power  to  dbtribute  prize-money  among  the  Stromo. 
captors,  and  pay  to  each  his  share  ;  yet  when  the  prize  has  been 
condemned  and  sold,  and  converted  into^  money,  any  one  of 
the  captors  may  bring  his  tfction,  at  common  law,  for  money 
had  and  received,  against  the  i^nt  who  withholds  his  share. 
U  Easfs  Rep.  258.  3  Boa.  fy  Ptdl  257.  2  Easfs  Hep,  220.) 
And  before  a  condemnation,  a  captor  may  assign  his  share, 
and  the  assignee  may  maintain  an  action  for  money  had  and 
received  against  the  a^ent  who  should,  after  condemnation,  re* 
fuse  to  pay  it  over.     (1  WiU,  211.) 

Again,  it  is  said  that  the  money  was  paid  in  a  regular  course 
of  judicial  proceedings ;  but  after  the  act  of  the  2d  of  March^ 
181 1,  there  was  an  end  to  all  Judicial  proceedings.  The  prop- 
erty was  placed  in  the  same  situation  as  if  a  seizure  had  never 
been  made. 

The  only  question  is,  whether  here  was  a  voluntary  payment. 
We  contend  that  every  officer  acting  in  his  office,  and  receiv- 
ing fees,  cokgro  officii^  can  never,  if  those  fees  are  illegal,  al- 
lege that  the  plaintiff  paid  them  voluntarily.  (WilleSy  536. 
2  Sid.  4  Loft]  753.  1  Bos.  and  Pull  139.)  If  a  revenue  officer 
tseize  *goods  as  forfeited,  which  are  not  liable  to  seizure,  and  [*&76  | 
take  money  of  the  owner  to  release  them,  the  latter  may  bring 
an  action  of  indd>itatti3  assumpait,  for  money  had  and  receiv- 
ed, to  recover  it  back.  (4  Term  R.  485.  553.   Cowp.  69.  805.) 

T.  A.  Emmet,  (Attorney  General,)  on  the  same  side,  was 
stopped  by  the  court. 

Per  Curiam.  The  plaintiff  in  error  contends,  1.  That  costs 
were  claimable  from  the  owners  of  the  property  ;  2.  That  this 
was,  at  least,  a  question  for  the  exclusive  cognisance  of  the 
District  Court ;  3.  That  the  payment  of  the  costs  was  volunta- 
rily made,  pending  a  course  of  judicial  proceeding. 

1.  As  the  defendants'  vessel  sailed  from  England,  before  no- 
tice of  the  president's  proclamation  of  the  2d  November,  1810, 
was  or  could  have  been  known  there,  and  as  she  arrived  in  the 
United  States,  soon  after  the  2d  of  February,  1811,  she  was 
not,  in  justice  and  equity,  liable  to  condemnation  for  a  breach 
of  the  non-intercourse  law.  The  seizure  was,  consequently, 
withdrawn,  and  the  vessel  and  cargo  liberated,  upon  notice  be- 
ing received  of  the  act  of  congress  of  the  2d  March,  1811, 
which  exempted  such  vessels  from  the  operation  of  the  non-in- 
tercourse law.  To  exact  costs  from  the  defendants,  under  such 
circumstances,  would  be  .as  oppressive  as  it  would  be  illegal. 
The  vessel,  under  the  equity  of  the  first  law,  and  by  the  ex- 
press terms  of  the  supplementary  act,  was  not  liable  to  seizure 
or  forfeiture,  and  there  was,  therefore,  no  ground  to  exact  costs 
for  the  seizure  and  libel.  Costs  are  the  consequence  of  some 
default  of  the  party  against  whom  they  are  awarded,  and  are 
never,  at  least  in  the  common  law  -courts,  and  in  the  instance 
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NEW-YO&K,  court,  assessed  against  an  innocent  party^  who  is  not  chargeor 

October,  1814.  ble  with  any  default. 

Vas  Revssc-      2.  If  the  costs  have  been  illegally  exacted  in' this  case,  they 
LAXR        are  recoverable  back  by  a  suit  at  common  law.     There  is  no 

Vak  Rensix-  Statute,  nor  rule,  which  confines  the  party  who  seeks  redress 
LAXR.  for  such  extortion,  to  the  court  in  which  the  suit  had  been  orig- 
inally instituted.  It  belongs  to  a  court  in  which  a  suit  is 
brought  to  award  costs  when  they  are  to  be  awarded.  This  is 
a  matter  exclusively  incident  to  such  court.  No  other  court 
can  do  it ;  but  if  the  suit  be  discontinued,  as  this  was,  lor  want 
of  cause,  and  without  being  brought  before  the  court  for  decis- 
ion, the  exaction  of  costs  is  an  act  in  pais,  for  which  the  offi- 

[•377  ]  cer  may,  indeed,  be  punished  *by  that  court  for  his  noal-prac- 
tice,  but  the  money  may  be  recovered  back  in  any  other  court 
having  competent  jurisdiction.  The  demand  becomes  a  new, 
distinct  cause  of  action,  which  is  no^more  cognisable  in  the 
District  Court  than  any  other  like  cause  of  action.  Wheth- 
er the  seizure  of  the  property  was  well  made  or  not,  was  a 
question  belonging  exclusively  to  the  District  Court ;  but  after 
the  suit  was  discontinued  by  the  parties  seizing  and  prosecut- 
ing, on  the  ground  that  the  seizure  was  not  warranted,  the  ju- 
risdiction of  the  court  in  the  case  was  at  an  end,  and  the  ex- 
action of  costs  was  a  subsequent  act  of  the  officdt,  wholly  dis- 
tinct from  tHe  prosecution. 

3.  The  payment  of  the  costs  could  not  be  considered  a  vol- 
untary act.  They  were  exacted  by  the  officer,  colore  officii, 
as  a  condition  of  the  redelivery  of  the  property.  It  would 
lead  to  the  grossest  abuse,  to  hold  a  payment  made  under 
such  circumstances,  a  voluntary  payment,  precluding  the  party 
from  contesting  it  afterwards.  '  Judgment  affirmed. 


Robert  S.  Yax  Rensselaer  against  Philip  S.  Van 

Rensselaer. 

A,  by  a  per-  THIS  was  an  action  of  trespass.  The  declaration  contain- 
«)nlfeycd*****B  ^^  ^^®  counts ;  for  breaking  the  plaintiff's  close ;  taking  down 
farm  lo  B.,  re-  his  saw-mill,  flume,  &c.  and  carrying  away  and  converting  the 
iiwS!wa</"ifiSh  "f^^^rials,  &c.  and  for  taking  and  carrying  away  divers  quau- 
the    priviiegei  titics  of  timber,  boards,  &c.     The  defendant  pleaded  the  gen- 

iral-chased    the  ^^^^  isSUe. 

famof  B.,aiid      The  cause  was  tried  at  the  Albany  Circuit,  in  April,  1812, 


D.,  while    in  before  Mr.  Justice  Spencer. 


The  plamtifT  gave  in  evidence  a  durable  lease  from  Stephen 
[  •STS  ]  Van  *Ren88elaer  to  three  persons  of  the  name  of  SlingerUmd, 
c*  '™H".^«'  dated  the  28th  November,  1788,  for  a  farm  in  BetbUhtm^  in 
aii"'*i^eei^en^  Albany  county,  including  the  premises  on  which  the  mill,  &c. 
'Il^h  ^J  ^^  ^^^^  erected,  but  excepting  the  mill-seats,  with  the  privileges 
fwd  to  per-  necessary  for  the  same ;  also  an  agreement,  dated  the  6th 
m\i  D.  to  erect  August,  1802,  between  Stephen  Van  Rensselaer  and  the 

*  n»m  »t»A  mill  «••<««.  ■•!.  M  .  


a  dam  and  mill, 
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^n?e.S-k:  plaiutiff,  in  which  the  former  agreed  to  "  permit  the  said  Ro- 
mthin       ih^  bcrt  to  erect  a  dam  and  saw-mill,  on  the  Norman'a  creek, 
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wilhin  the  bounds  of  the  farm  whieh,  on  the  28th  of  Novem-  new-york 
ber,  1788,  was  conveyed  by  lease  to  P.  A.  fy  R.  SKngerland;  October,  isii 
the  terms  and  conditions  on  which  the  said  Robert  is  to  hold  vaiPrIkss* 
the  said  mill  to  be  a^eed  upon,  and  in  case  of  disagreement,        ^^^^ 
as  to  terms  and  condition,  the  said  Robert  to  yield  and  deliver  van  Rensss. 
up  the  said  saw-mill  *and  premises  to  the  said  Stephen^  upon        laer. 
condition  that  the  said  Robert  be  paid  a  reasonable  compen- 
sation for  erecting  the  said  saw-mill  and  dam."  f*^m^*  ^  ^ 
Several  witnesses  testified  as  to  tlie  cost  and  value  of  the  *eyed  *io  *^  A 
mill,  dam,  flume,  &c.  £•    aft«rwwds 

It  appeared  that  the  dam  was  carried  away  by  a  freshet y  in  as  described  in 
1804,  so  that  the  mill  was  not  afterwards  used  by  the  plaintiff.       ^aJ^n^l^ym' 

It  was  admitted  that  Maria  Van  Rensselaer,  the  mother  5"itted'ti.'*^s? 
of  the  plaintiff,  had  purcl^ased  the  title  of  the  Slingei  lands,  f^j^'^j'^'PljJ' 
and  that  the  plaintiff  possessed  the  farm,  under  her,  at  the  miiu  erected 
time  he  entered  into  the  agreement  aforesaid,  with  Stephen  *jy  ^-  J*'*»« 
Van  Rensselaer ;  and  that  in  the  spring  of  1804,  Maria  Van  an^^aciion  'of 
Rensselaer  sold  and  released  the  farm,  by  metes  and  bounds,  trespass  juare 
as  described  in  the  original  lease,  to  the  defendant.  lga\iM^t:/^it 

In  1805  the  plaintiff  demanded  compensation  for  the  mill,  was  held,  i^t 
&c.  from  the  defendant,  but  the  defendant  refused  to  make  umier  '^he  a- 
any,  alleging  that  he  had  purchased  the  mill  with  the  farm,  grecmeni  wUh 
The  plaintiff  forbid  the  defendant  from  pulling  down  the  mill,  erection  of  th« 
The  defendant's  counsel,  on  this  evidence,  moved  for  a  non-  *"»";  *^<^-  ^"* 
suit,  but  the  motion  was  overruled  by  the  judge.  The  defen-  Jncc''  of**\he 
daot  then  gave  in  evidence  a  receipt  given  by  the  plaintiff,  in  ^T®^**®!? '.  ^^ 
behalf  of  his  mother,  for  the  purchase-money  of  the  farm.  It  foriii™'b€camc*a 
was  proved  that  Stephen  Sanders  went  into  possession  of  the  ^'**'"^j  "°^  *" 
(arm  in  April,  1806,  under  the  defendant,  who  offered  to  let  cSe"  Md  did 
the  mill  to  him,  hut  Sanders  declined  taking  it.  The  mill  °°^J^*  ***^- 
was  taken  down  in  the  autumn  of  1806,  and  the  land  on  anco  of"^Se 
which  it  stood  was,  from  that  time,  enclosed  by  the  fence  of  fnrm,  under  the 
Sanders,  and  pastured  by  him,  until  about  two  years  since,  p**hav1i"g  the 
when  he  left  the  (arm.  The  site  f  the  mill  was  a  barren  spot,  right,  the  mill, 
yielding  nothing  but  a  little  grass.  The  question  of  damages  ^^m  hiTac^u 
was  submitted  *to  the  jury,  under  the  direction  of  the  judge,  and  [  *  379  ] 
a  verdict  was  found  for  the  plaintiff,  for  five  hundred  dollars,     ai   (>osse8sion, 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial.  J^**"®^^  ihj 

Henry  and   Van  Vechten,  for  the  defendant,  contended,  breach  of  which 
that  the  motion  for  a  nonsuit  was  improperly  overruled  by  the  {'Bj,J"'*^*lie?**°' 
judge,  as  the  plaintiff,  by  his  own  witness,  showed  that  he  was  against  K^a) 
out  of  possession  when  the  mill  was  demolished,  in  1806. 

To  maintain  an  action  of  trespass  quare  clausum /regit,  the 
plaintiff  must  show  an  actual  and  legal  possession.  (1  Johns.  Rep. 
511.3  Johns,  Rep.  47 1 .  7  Johns.  Rep,  273. 276.  Ante,  61 ,  62. 

If  the  plaintiff  be  disseised,  he  cannot  maintain  an  action 
for  an  injury  done  to  the  freehold,  until  a  re-entry  by  him,  un- 
less it  be  for  the  mere  act  of  ouster.  BuU.  N.  P.  86.  11  Co. 
51.     4  Johns.  Rep.  157.     2  Roll.  Abr.  553. 

(d)  To  maintain  trecpoM  the  friaintiflT  must  show  an  actual  poaaeasion  of  the  premlaea,  or 
tbat  be  la  entitled  in  remainder  or  reversion,  or  in  caae  the  premises  are  vacant,  that  be  naa 
the  leflU  title  vrbieb  draws  to  it  tbe  poasesaion.    Wukkam  v.  jFVf«Ms,  IS  Jokia,  Rtf.  183 
Vide  SCuyvefajU  r.  DuMham^  tvrtt*  SI* 
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PTEW-YORK,  To  maintain  trespass  for  goods  taken,  there  must  be  an 
October,  1812.  actual  Of  constructlve  possession  proved.  (8  Johna^  Rep,  434. 
Vak  Rshsse-  5  ^oc-  Ahr.  Trespass,  (C.  2.)  16, 18.) 

LAER  The  plaintiff  not  only  failed  to  show  a  tide,  but  rested  merc- 

Vau  Reksse-  ly  on  his  agreement. 

LAER.  In  Heermance  v.  Verney,  (6  Johns.  Rep,  5,)  it  was  decid- 

ed  that  a  person  could  not  enter  on  the  land  of  another,  to 
#*reemaii^     1^  take  a  personal  chattel  belonging  to  himself,  without  being  a 
Mns.RjaASS,  trespasser.     There  can  be  no  constructive  possession,  where 
stmt  V.  ilmi-  the  party  in  possession  demolishes  the  freehold. 
ham,  tupra,  61.      The  vcrdict  is  not  only  against  law  and  evidence,  but  the 
amount  of  damages  found  by  the  jury  is  excessive  and  errone- 
ous.    They  could  not  find  damages .  for  an  injury  to  the  free- 
hold, but  merely  for  the  value  of  the  materials  after  they  were 
severed ;  not  for  the  mill  itself,  but  only  for  the  timber,  <tc. 
after  it  was  demolished.     The  value  of  these  was  not  proved 
to  be  more  than  two  hundred  and  eighty  dollars. 

Parker  and  Champlin,  contra.  The  reservation  to  Stephen 
Van  Rensselaer,  of  the  mill-seat,  &c.  was  good,  and  having 
entered  under  the  lease,  the  mill-seat  must  be  considered  his 
freehold,  as  against  the  defendant.  Though  the  plaintiff  quit- 
ted the  farm  purchased  from  Maria  Van  Rensselaer,  yet  he 
did  not  thereby  abandon  the  mill,  or  part  with  the  freehold 
he  had  in  it.  Having  the  right,  and  having  had  the  posses- 
sion, it  was  not  necessary  that  h«  should  have  a  continued 
actual  possession,  every  day,  to  enable  him  to  maintain  the 
action.  A  person  who  has  the  freehold,  continues  to  be  the 
owner,  and  has  the  legal  possession^  though  he  does  not  occu- 
py the  premises. 
[•380]  *The  term  dose,  signifies  the  interest  in  the  soil,  not  a  mere 

enclosure.  Drespass  lies,  however  temporary  be  the  plain- 
tiff's interest,  and  though  it  be  merely  in  the  profit  of  the 
soil.  (Chit,  PI  173,  174.  6  East,  154.  602.  Co,  Litt.  4.  b.) 
This  case  is  much  stronger  than  that  of  Stewart  v.  Dough- 
ty y  {Ante,  109,)  in  which  it  was  decided  that  where  a  lessee, 
having  a  right  to  a  crop,  as  emblements,  sold  his  right  to  a 
third  person,  who  entered  to  reap  the  crop,  but  was  driven 
out  by  the  lessor,  trespass  qi^ire  clausum  /regit  would  b'e  at 
the  suit  of  the  purchaser  of  the  lessee's  interest  in  the  crop. 

The  question  of  damages  was  fairly  submitted  by  the  judge 
to  the  jury,  and  the  verdict  ought  not,  therefore,  to  be  dis- 
turbed on  that  ground. 

Per  Curiam.  By  the  original  lease  from  Stephen  Van 
Rensselaer  to  the  Slingerlands,  he  reserved  to  himself  the 
mill-seats,  with  the  privileges  necessary  therefor ;  consequent- 
ly, the.  inill-seat  and  ground  suflicient  for  the  use  of  the  mills, 
never  passed  to  them.  The  agreement  between  Stephen  Van 
Rensselaer  and  the  plaintiff  vested  the  latter  with  all  the 
rights  of  the  former,  until  the  plaintiff  was  paid  a  reasonable 
compensation  for  erecting  the  saw-mill  and  dam,  but,  at  all 
events,  it  rendered  the  plaintiff  a  tenant  at  will.  The  sale  by 
Maria  Van  Rensselaer,  to  the  defendant,  being  only  co-ex- 
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tensive  vinftb  the  right  held  by  the  Slingerlands,  did  not,  and  new -York, 
could  not,  pass  that  part  of  the  premises  on  which  the  saw-  Ociober,^8ii 
mill  and  dam  were  erected,  because  they  were  never  granted 
to  the  Slingerlands.  When  Stephen  Van  Rensselaer  gave 
the  plaintiff  a  right  to  enter  and  hold  the  interest  reserved  out 
of  the  Slingerlands^  lease,  the  entry  and  erection  of  a  mill- 
dam,  and  saw-mill,  was  a  complete  severance  of  the  freehold, 
and  it  became  a  distinct  and  independent  close.  The  circum- 
stance of  the  dam's  bemg  carried  away,  and  the  non-user  of 
the  mill  thereafter,  did  not  give  to  those  vested  with  the  fight 
of  the  Slingerlands,  any  interest  whatever,  eith^  in  the  dam 
or  mill ;  but,  in  point  of  law,  the  possession  of  them  resided  in 
the  tenant  of  S,  Van  Rensselaer,  who  did  no  act  destructive 
of  that  tenancy.  In  point  of  fact,  the  defendant  had  not  the 
possession  of  the  mill,  or  dam,  until  he  entered  and  did  the 
acts  complained  of  as  trespasses. 

The  fallacy  of  the  argument  of  the  defendant's  counsel,  re- 
lative to  the  possession,  is  founded  on  a  supposition  that  the 
defendant's  occupancy  of  the  farm  was  necessarily  an  occupa- 
tion of  the  mill-dam ;  this  is  wholly  incorrect,  if  they  were 
distinct  and  independent  ^hereditaments.  That  they  were  so, 
results  from  the  reservation  in  the  lease,  and  the  actual  entry 
under  it. 

In  the  spring  of  1806,- the  defendant  put  Sanders  in  posses- 
sion, offering  to  let  him  have  the  mill,  but  he  declined  taking 
it ;  and  there  is  no  evidence  that  the  defendant  ever  possessed 
the  mill  or  dam,  till  he  demolished  both.  The  plaintiff  having 
erected  the  mill  and  dam,  under  authority  from  Stephen  Van 
Rensselaer,  m  whom. the  right  resided,  his  tenancy  never  hav- 
ing been  determined,  on  what  principle  can  the  defendant,  who 
appears  without  the  color  of  right,  appropriate  to  himself  the 
plaintiff's  property  ?  Admitting  that  the  possession  of  the  mill 
and  dam  was  vacant,  it,  nevertheless,  was  the  close  of  him  who 
had  the  right ;  and  for  violating  that  right,  trespass  is  the  ap- 
propriate remedy.     (1  Chitt.  174.) 

A  landlord  may  maintain  trespass  for  trees,  or  other  property 
excepted  in  the  lease,  and  any  possession  is  sufficient,  as  against 
a  wrong  doer.     (I  Chitt  176.) 

There  is  no  solidity  in  the  objection  to  the  form  of  the  action, 
nor  to  the  plaintiff's  right  to  recover.  The  objection  to  the 
amount  of  the  verdict  is  equally  untenable.  The  jury  did  right 
in  giving  the  plaintiff  the  valiie  of  the  mill  and  dam  as  it  stood, 
and  mi^ht  have  gone  higher.  Motion  denied. 


Jenner  against  Joliffe. 

THIS  was  an  action  of  trespass  on  the  case.  The  declara-  ^'^•^rS**^* 
tion  contained  four  counts.  The  first  and  second  counts  were  ^tue^of  leg^ 
tn  trover  for  a  quantity  of  oak  timber ;  the  third  was  fo»  the  p«>cpg*,  and 
defendant's  attaching,  by  process  out  of  the  Court  of  King's  uldy^of''^ 
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ofiT"^^i8i2*  ^^^^  ^"  QuebeCy  the  timber  of  the  plaintiflT,  end  so  negligently 
vJ^^^A^iw^  and  carelessly  behaving,  &c.  that  the  timber  was  lost.  The 
fourth  count  was  for  a  malicious  prosecution  of  the  plaintiffl 

*The  cause  was  tried  at  the  CMnton  circuit,  in  July,  1812, 

before  Mr.  Justice  Yates.    It  was  proved  that  /entier,  about 

iaw.froner  will  the  18th  JuWy  1808,  Came  to  the  port  of  Qud)ec  with  a  raft 

notlierortbeiii.  ^f  timber.    The  plaintiff  said  to  the  defendant  that  he  would 

An  officer  in.  deliver  Only  8,000  feet  of  timber  to  the  defendant,  unless  he 

II^«l„*i?Jll!  would  irive  the  then  market  price,  which  was  three  hundred 

common  law.or  j»a       in  i  i/»i  -j  /"l^v      rw^*^ 

statute,  is  liable  and  hlty  doUars  per  thousand,  for  the  residue  of  the  raft.  X^ne 
wSiAnce"  '^n  defendant,  afterwards,  caused  the  raft  to  be  attached,  and  he, 
the  ^rform-  or  the  sheriff,  put  a  deputy  bailiff  on  the  raft.  While  it  was  so 
wTury!" oJ'foI  »"  ^^^  custody  of  the  bailiff,  the  plaintiff  requested,  or  offered 
fraud  or  nej^iect  the  bailiff  to  put  it  in  a  safe  place,  as  it  then  lay  in  af  dangerous 

S  hrt?ffice^'r/S  ^^^  ^^  ^^^"^^  ^^  *  storm.  The  raft  lay  about  a  week,  when  a 
If  an  officer  storm  arosc,  and  about  4,000  feet  of  the  timber  was  lost  T*he 
"y^o  fiulS'ihe  P'*^^®  ^^  which  the  plaintiff  offered  to  remove  the  raft  was  a 
goods  of  a  per-  socuro  One ;  and  after  the  storm  the  residue  of  it  was  removed  to 
b"'ar^iiSS  ^^^  ^P^^'  Before  the  storm,  the  defendant  directed  the  bailiff 
place,  or  expo-  not  to  move  the  raft;  and  when  the  plaintiff  requested  its  re* 
ses  them  to  de-  njoval,  the  bailiff  went  to  consult  the  defendant,  and  on  his 

struetion,  be  »»       ^        '       .,  i.         j  .  ,  '.  ^ 

liable  for  the  return.  Said  his  orders  were  not  to  move  it. 
cd^aS'i^wJiiL  '^'^^  defendant  gave  in  evidence  a  contract,  dated  9th  Aprils 
Uiaitfapiatdi!^  1808,  by  which  the  plaintiff  and  C.  Stafford,  o(  Plattsburgh^ 
Tacfmen*'di-  ^"  New-  Yofk,  engaged  to  deliver  to  the  defendant  and  another, 
reels  or  causes  in  Quebec,  during  the  month  of  June,  from  eight  to  twelve 
an  officer,  so  to  thousaud  cubic  feet  of  whito  oak  timber,  or  as  much  as  their 
behave  b  the  raft  might  contaiu,  &c.  &c.,  for  which  they  were  to  be  paid  one 
offiw'^ancT'^ro-  shilling,  HoUfox  currency,  per  cubic  foot,  on  delivery,  w^ith 
duc^the^ioM^or'any  reasonable  advance  they  might  require  on  the  arrival  of  the 
fhT'S^dJhi hil  ^^^  *^  '^'  Johns;  one  hundred  pounds  was  to  be  paid  by  the 
custody,  '"the  party  faiUng  to  perform.  He  also  gave  in  evidence  authentica- 
CafL  election  ^^^  copics  of  the  proceedings  in  the  Court  of  King's  Bench  in 
to  brin^  his  ac"  Owbec,  to  wit,   1.  The  wHt  of  attachment  issued  the  15th 

^^nsi^'thlT'fiuI  ^^'  ^®^^'  ^"^  ^'^^'^^  ^^"""^  ^^  King's  Bench,  for  the  district 
c^af  or  ^Oie  of  Qucbec,  directed  to  the  sheriff,  commanding  him  to  seize  all 
•fficcr.  the  goods,  chattels  and  effects  of  the  plaintiff  and  Stafford,  fyc 

tratid  ^"^  ^^  summon  them  to  appear  before  the  said  court,  on  the 
taken  in%f^'  ^Oth  June.  On  this  writ  a  return  was  endorsed  by  the  sheriflT, 
lion  being  in  the  stating  that  he  had,  by  virtue  thereof,  seized  two  hundred  and 
Taw,  ^c^anno^  seven  pieccs  of  oak  timber,  belonging  to  Jenner  and  Sinfford^ 
^Tkinl^'^'*^'  ^^^  ^^^  summoned  them,  &c. ;  2.  An  affidavit  of  Jdiffe^ 
SocSSi^^  u  previous  to  issuing  the  writ,  which  stated  that  Jenmr  and  Staf-* 
v^hT'f^*^  f^^  ^^^  justly  indebted  to  him  one  hundred  and  forty-nine 
r  •  imT*^*  pounds,  Canada  money,  for  money  paid  and  advanced  to  them, 
I  ^^  J  to  enable  them  to  fulfil  their  said  agreement,  for  *the  delivery 
iT/JIiiif  "^:  of  the  timber,  &c. ;  that  they  brought  two  rafts  of  timber  to 
431.  Quebec,  which  they  refused  to  deliver  to  him,  according  to  the 

^^eM^iM^^  ®^'^  contract,  and  he  verily  believed  that  they  intended  to  sell 
«on,96.  *Bart'  ^ud  disposc  of  the  timber,  and  to  secure  their  effects,  and  de* 
^JofMTs^*  part  from  the  province^  with  an  intent  to  defraud  him,  dic.  ; 
•60.      '         3.  The  declaration  of  the  cause  of  action,  which  was  annexed 
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to  the  writ  of  attachment;  4.  An  account  of  one  hundred  and  new-york, 
thirty-nine  pieces  of  merchantable  and  rixty-four  pieces  of  re-  ^<^*o^e^  *8ii. 
fuse  timber,  received  by  Joliffe^  at  the  foot  of  which  was  a  re-  ^''^jlil'!^^^ 
ceipt  in  full,  dated  the  14th  July^  1808,  by  the  plaintiff  to  the  ▼• 

defendant,  for  a  balance  due  the  plaintiff,  after  deducting  the  o^*"«- 
moneys  advanced  to  the  plaintiff,  and  a  sum  on  account  of  the  wbere  A 
costs  and  expenses  of  the  attachment.  The  defendant  also  pro-  «"«<*  ^-  on  « 
duced  the  deposition  of  JS.  Bowne,  the  attorney  of  Joliffe,  in  dciil»^ ''^"o? 
Quebec,  taken  under  a  commission,  proving  the  authenticity  of  e^^f  a**^  * 
the  writ  and  documents,  and  the  seals  and  signatures  of  the  madc^betwccn 
officers,  <fec.  and  that  they  were  the  officers,  &c. ;  that  a  settle-  them,  and  b 
ment  took  place  between  the  parties,  in  the  deponent^s  office,  feip^infuiilbr 
in  QuebeCy  in  July,  1808,  by  which  the  plaintiff  agreed  to  de-  ih«  balance  da© 
liver  over  to  the  defendant  the  timber  which  had  been  attached,  delivered  f  this 
and  to  perfect  the  contract  before  mentioned,  and  to  pay  six  was  held  to  be 
pounds  on  account  of  the  costs  and  disbursements  in  the  suit,  "equVnt**  acibn 
which  was  accordingly  done ;  and  the  defendant  paid  the  at-  bv  B,  against 
torn^y  the  costs  of  the  suit  agsiinst  Jenner  and  Stafford^  and  Mwc^/.fn  regaS 
directed  him  to  discontinue  the  suit ;  which  was  done  accord-  *<>  goods,  part 
ingly ;  that  the  settlement  was  voluntary  on  the  part  oi  Jenner,  of  iiL  ^"sime' 
and  advantageous  to  him,  for  if  the  suit  had  been  continued,  comraci,  and 
he  would  have  been  obliged  to  pay  the  full  sum  demanded,  and  but  i^i'^mb! 

all  the  costs.  alleged,  by  the 

JE.  Chase,  a  witness  for  the  plaintiff,  was  offered,  and  object-  3"*^*'°^"^*  ^^ 
ed  to  as  interested ;  but  being  released,  was  sworn,  and  testi- 
fied, that  he  did  not  understand  that  the  settlement  between 
the  parties  had  relation  to  the  lost  timber ;  that  he  heard  the 
plaintiff  say  to  the  defendant,  after  the  delivery  of  the  timber 
that  remained  after  the  storm,  that  he  should  see  him  another 
day  and  settle  it.  The  witness  was  first  sent  to  make  the  set- 
tlement, and  the  settlement  contemplated  was  confined,  as  he 
understood,  to  the  timber  which  remained  after  the  storm  ;  but 
he  was  not  at  the  office  of  the  attorney  when  the  settlement 
was  finally  made. 

The  jury  found  a  verdict  for  the  plaintiff,  for  1,519  dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial ;  1.  Because  the  timber  being  in  the  custody  of  the  law, 
at  the  time,  no  action  could  be  maintained  ;  2.  Because  there 
was  a  probable  •cause  for  suing  out  the  attachment;  3.  Be-  [*384] 
cause  the  timber  being  in  the  custody  of  the  law,  any  directions 
of  the  defendant  to  the  officer  could  have  had  no  influence ; 
4.  Because  there  had  been  a  full  settlement  of  the  whole  cause 
of  action  between  the  parties ;  and,  5.  Because  the  damages 
were  excessive,  the  jury  having  allowed  for  the  lost  timber  a 
much  greater  sum  per  foot  than  the  contract  price. 

Z.  R.  Shepherd,  for  the  defendant,  contended,  that  as  the 
attachment  and  proceedings  were  agreeable  to  the  laws  of 
Quebec,  and  as  the  timber,  after  it  was  attached,  was  in  the 
custody  of  the  law^  trover  would  not  lie  in  such  a  case. 

The  count  for  a  malicious  prosecution  cannot  be  maintained. 
There  was  sufficient  evidence  of  a  probable  cause  of  seizure. 
By  the  refusal  of  Jennen  to  deliver  the  timber,  there  was  a 
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NEW-TORK,  breadi  of  the  cootract,  and  JoUffe  had  a  good  cause  of  actioa 
October,  1812.  against  him.     Jenner  was  bound  by  his  contract  to  deliver  the 

Jx5ii£a  whole  rafl  at  the  contract  price,  though  it  contained  more  thaa 
V.  8,000  feet, 

JoLiFFE.         ,jij^^  ^j^j^j  count  for  negligence  cannot  be  supported.    The 

property  viras  attached  by  a  sheriff,  under  legal  process,  and 
placed  by  him  in  custody  of  his  baililF,  who  was  the  servant  of 
the  sheriff,  not  of  the  defendant.  The  bailiff  was  bound  to 
obey  the  directions  of  the  sheriff,  not  those  of  the  defendant. 
Before  any  application  to  the  defendant,  the  bailiflf  refused  to 
remove  the  raft.  He,  no  doubt,  acted  pursuant  to  the  orders 
of  the  sheriff;  and  if  there  was  any  negligence  on  the  part  of 
the  bailiff,'  he  alone  was  responsible; 

Again,  subsequent  to  all  the  proceedings,  and  to  the  loss  of 
the  timber,  the  parties  made  a  full  and  complete  settlement. 
In  Brown  v.  ATKinally,  (1  Esp.  Cos.  279,)  it  was  decided 
that,  where  a  party  sued  on  a  claim  which  he  knows  to  be  un- 
founded, voluntarily  pays  the  money,  he  cannot  recover  it  back 
in  assumpsity  though  he  declares  at  the  time  he  pays  it,  that 
he  pays  it  witt\out  prejudice  to  his  right,  and  meant  to  bring 
an  action  to  recover  it  back.  The  present  is  a  stronger  case, 
and  the  plaintiff  must  be  concluded  by  the  settlement  he  has 
voluntarily  made. 

Again,  the  measure  of  damages  was  the  contract  price,  and 
the  jury  have  allowed  more.     The  damages  are,  therefore,  ei- 
cessive.     Besides,  the  plaintiff  owned  but  half  of  the  rafl,  and 
was  not  entitled  to  recover  for  the  whole  loss. 
f  •  385  ]  ^Foot,  contra,  contended,  that  it  should  have  been  proved 

that  by  the  law  of  Quebec,  the  timber  could  have  been  attach- 
ed for  a  breach  of  the  contract ;  but  admitting  that  it  was  regu- 
larly attached,  and  in  the'custody  of  the  law,  he  relied  on  the 
decision  of  the  court,  (6  Johns,  Rep.  9,)  that  the  defendant 
was  answerable  for  the  negligence  of  the  bailiff,  who  had  the 
custody  of  the  property. 

Per  Curiatn.  The  plaintiff's  right  to  recover  must  depend 
upon  the  count  for  the  defendant's  negligence  and  carelessness 
in  keeping  the  plaintifTs  timber  under  the  attachment.  The 
proofs  in  the  case  are  a  complete  answer  to  the  counts  in  tr(h 
ver ;  for  it  appears  that  the  seizure  of  the  timber  was  a  legal 
seizure,  under  a  writ  of  attachment,  issued  by  the  highest  court 
of  judicature  of  the  province ;  and  it  is  to  be  presumed  that  it 
was  issued  conformably  to  the  laws  of  the-  province :  besides, 
the  settlement  which  actually  took  place,  is  a  recognition  of 
the  validity  of  the  attachment. 

In  every  case  where  an  officer  is  intrusted  by  the  common 
law,  or  by  statute,  an  action  lies  against  him  for  a  neglect  of 
the  duty  of  his  office.  ( I  Salk.  18.)  So  for  every  fraud  or  neg- 
lect in  the  execution  of  his  office.  {Lat  187.)  If  an  officer, 
having  authority  to  attach  a  man's  goods,  keep  them  in  an  un- 
safe-place, or  expose  them  to  destruction,  he  aots  contrary  to 
the  duty  of  his  office,  and  will  be  liable  in  case  they  are  destroy- 
ed. And  where  the  plaintiff^  upon  a  process  of  attachment, 
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causes  an  officer  so  to  conduct  himself,  as  to  misbehave  in  the  nrw-hokk, 
execution  of  his  office,  and  produce  the  loss  or  destruction  of  ^^ob«'»  '^l^- 
goods  in  his  custody,  the  party  has  his  election  either  to  sue  ^""crajik^ 
the  principal  or  the  officer.     In  applying  this  principle  to  the  v. 

case  before  ua,  we  are  furnished  with  a  very  loose  statement  "^".^"'^*"»' 
of  facts.  On  what  point  the  jury  passed,  it  is  impossible  to  say 
from  the  case.  There  is  some  evidence  that  the  plaintiff  re- 
quested the  rail  to  be  moved  to  a  place  of  greater  security,  and 
that  the  defendant,  by  his  interference,  prevented  it.  if  the 
defendant  meant  to  set  aside  the  verdict  on  this  ground,  we 
ought  to  have  been  furnished  with  the  judge's  opinion,  and  a 
more  detailed  statement  Making  the  necessary  intendments 
in  favor  of  every  verdict,  we  cannot  say  there  was  not  sufficient 
evidence  to  justify  the  finding.  The  settlement  was  for  the 
timber  actually  delivered.  The  case  of  Brown  v.  RVKinaUjf 
(1  Esp.  Ca$.  279)  does  not  apply,  because  the  misfeasance 
of  the  defendant  would  not  have  been  a  subject  of  inquiry  upon 
any  issue  to  be  joined  in  ♦that  suit.  The  objection  that  jew-  [  *  386  ] 
ner  owned  but  half  of  the  rail,  and  was,  therefore,  entitled  to 
recover  for  a  moiety  only  of  the  injury,  is  not  supported  by  the 
case.  He  was  in  possession  of  the  raft,  and  is,  prima  fade,  to 
\)e  deemed  the  owner.  As  to  the  excessiveness  of  the  verdict, 
the  contract  price  is  not  the  criterion,  and  there  are  no  data 
(rem  which  we  can  calculate  that  the  damages  are  excessive. 

Motion  denied,  (a)      ,i:l^^%: 


Cramer  against  Van  Alstyjn^e. 

RIKER,  for  the  plaintiff,  moved  to  amend  the  ca.  sa.  on     An  execution 
file,  in  this  case,  by  striking  out  the  return  day,  the  16th  Au-  !;^*"I°5'*^  °"1 

*  ,.  ••'i,-.!^  M.     '     \       '        t  1  ^^  term,  is  not 

g^sty  and  mserting  the  1 5th  August ,  it  having  been  made  re-  void,  bat  mav 
tumable,  by  mistake,  out  of  term.  He  cited  4  Burr,  11 87.  ^T/iVf/^w  "^^^o 
1  Cromp.  Prac.  368.  1  Salk,  273.  1  Ld.  Raym.  775,  776,  mesZ  proctMt, 
3  rVils.  341.     1  Johns,  Cas,  31.     h  Johns.  Rep.  163.  W 

Van  fVyck,  contra,  contended  that  the  writ  was  void,  and 
could  not  be  amended.  He  cited  *2  Johns,  Rep.  190.  4  Johns. 
Rep,  309.     2  Caines'  Rep,  63.    2  Salk,  700. 

Per  Curiam.  The  case  of  Campbell  v.  Cumming  (2  Burr. 
1187)  is  in  point.  Where  an  execution  is  returnable  out  of 
tierm,  it  is  not  void,  though  liable  to  be  set  aside,  on  motion, 
for  irregularity.  It  may,  therefore,  be  amended,  though  it  would 
be  otherwise  as  to  mesne  process.  We  grant  the  rule  to  amend, 
on  payment  of  costs.  Motion  granted. 

(a)  A  eapiai  ad  retpondetulttm  r<^turnable  oat  of  term  is  void,  and  not  amendable. 
Mmer  V.  Gregory f  4  Cowen,  604.  Mesne  process  against  the  bodj  tested  oat  of  term 
caonol  be  amended.  Chandler  v.  Breckneu,  4  Cowen,  VJ.  Atiter  of  dkca.  $a.  Jone» 
▼.  Cook,  1  Cowen,  309.  An  amendment  will  be  permitted  in  the  return  day  of  an  exe- 
eotioB.     Vcmdtvsen  v.  Brower,  6  Cowen,  SO,  ^ 
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NEW- YORK, 

^J^J^^^^^^J^-  *Martin  against  Paywe.  (a) 

RTiN  THIS  was  an  action  of  trespass  on  the  case,  for  debanchins 

PATifc      and  getting  with  child  Laiio&,  the  daughter  and  servant  ol 

the  plaintiff,  by  which  he  lost  her  service,  and  was  obliged  to 

of  u»^*°^*  of  ®^P^"^  ^  large  sam  of  money  for  the  expenses  of  her  lying 

19  j^ears,  with  in,  d^C. 

her  fJSh^^eni  ^^  cause  was  tried  at  the  Washington  circuit,  in  June, 
to  live  with  her  1811,  before  Mn  Justice  Spencer.  At  the  trial  the  daughter 
"*£!*'  she  ^^  ^^  plaintiff  was  produced  as  a  witness,  and  proved  the 
worked  when  scductiou,  and  pregnancy,  iic,  that  at  the  time  of  the  seduc- 
***d  h  ^^^i  ^^"'  which  was  in  the  spring  of  the  year  1810,  she  was  nine- 
to  pay  h^  for  teen  years  of  age,  and  lived  in  the  house  of  her  uncle,  with 

th'  *^**was  *no  ^'^^^"^  ^^^  ^^^  resided  from  the  autumn  of  1809.  She  woriced 
a^meni  for  for  her  uuclc  when  she  pleased,  and  was  to  receive  from  him, 
hercoiitiiiuance  foj  jje^  work,  onc  shilUnff  per  day.     She  also  worked  for  her- 

m  his  bouse  for       ,-,         ,  j    j     n  l  ••1*1.  j 

any  time,  self,  and  expended  all  her  earmngs,  m  clothes  and  necessaries 
While  in  her  for  herself,  as  she  saw  fit.  There  was  no  agreement  for  her 
she  was  ^"du'  conttnuauce  in  her  uncle's  house  jR>r  any  particular  time ;  but 
«^  vfd  ^*d  ^^  went  to  reside  with  him,  on  the  terms  above-mentioned, 
blmediaieiy^af-  with  the  couseut  of  her  father.  The  defendant  paid  his  ad- 
**"^^^  h^"  ^^^^®*^*  ^^  ^^^i  while  she  was  at  her  uncle's,  and  she  expected 
father's  housed  to  have  married  him  ;  and  had,  at  that  time,  no  expectation  of 
where  she  wis  returning  to  her  father's  house  to  reside.  During  the  period 
mT  the  '  ex-  of  her  residence  with  her  uncle,  she  occasionally  visited  her 
nense  of  ^j^'  father's  housc,  remaining  there  a  week  at  a  time.  Immedi- 
^jiu^inpai  ^  ately  after  she  was  debauched,  she  returned  to  her  father,  who 
had  not  the  mis-  supported  her,  and  was  at  the  expense  of  her  lying  in,  &c. 
^^to^her^'^shc  I^  did  not  appear  that  the  father  had  done  any  act  dispensing 
had  no  iuicii-  with  his  daughter's  service,  other  than  consenting  to  her  re- 

tion  of  return-  •    •  •  .^  l  *  • 

\ne     to     her  HiaiQing  With  her  aunt. 

faAcr;  it  was  The  defendant's  counsel  objected,  that  the  plaintiff  was  not 
action^ on  the  entitled  to  recovcr  ;  but  the  judge,  without  deciding  the  ques- 
case  for  de-  tiou,  permitted  the  cause  to  go  to  the  jury,  who  found  a  ver- 
ceMJn^"^  *?is  diet  for  the  plaintiff  subject  to  the  opinion  of  the  court,  on  the 
daughter    and  facts  in  the  case,  as  above  stated. 

[  *  388  ]  **S'Wnn«r,  for  the  plaintiff.     If,  at  the  time  of  her  seduction, 

servant  with  the  dauifhter  can  be  considered  as  in  the  service  of  her  father, 
^eroiiwZ  ^ami'  ^®  Hctiou  is  maintainable.  The  only  evidence  to  the  contrary 
tUj  was  main-  is  the  declaration  of  the  daughter  that  she  did  not  expect  to 
father  ^^i^hls^  >^€turn  to  her  father's  house  to  reside  ;  but  this  must  be  taken 
her  seducer ;  in  counectJon  with  her  previous  language,  that  she  was  courted 
ha^vinf  deve"u  ^Y  ^^^  defendant,  and  expected  to  be  married  to  him.  The 
ed  himself  of  fair  inference  from  the  whole  testimony  is,  that  she  grounded 
reclaim  ^^^^'^  the  '^^^  expectation  of  not  returning  again  to  live  with  her  father, 
services  of  his  ou  the  belief  that  she  was  soon  to  be  married  to  the  defendant 
fh*e"^*' «PD(^"rfrf^  cannot,  therefore,  be  said  that  here  was,  in  truth,  no  ani- 
relation  ofinas-  mus  Tevertendt,  This  case  is  clearly  distinguishable  from  that 
wL*"presuTd  of  Dean  v.  Peel,  (5  East,  45,)  which  will,  no  doubt,  be  relied 

from  nis    rigrht 

to  her  services;       fa)  This  caase  was  decided  in  last  Augtui  term,  but  accident  prevented  its  iiuertioB 

arising  from  his  in  its  proper  place. 

320 


OF  THE  STATE  OP  NEW-YORK.  388 

upon  by  the  defendant's  counsel.    Here  the  daughter  went  to  NEW-YORiC. 
live  with  her  uncle,  by  consent  of  her /&tber,  under  a  contract  *^*'*^'*®'''  '*'^ 
with  the  uti6le  to  pay  her  for  her  services.     The  father  was      martiit 
bound  to  maintain  her,  and  permitted  her  to  go  out  to  earn         -v- 
wages.     In  case  her  uncle  had  refused  to  pay  her,  the  father  ^"  ' 

only  could  have  maintained  an  action  against  the  uncle  to  re-  liability       tu 
cover  the  wages.     She  must,  therefore,  in  presumption  of  law,  maintain    and 
be  considered  as  in  the  service  of  her  father.     He  is  responsi-  Srhlie  *  under 
ble  for  her  maintenance  while  she  is  under  age,  and  is,  there-  age.(a) 
fore,  entitled  to  her  services  and  earnings.     (1  BL   Com. 
446.^ 

The  case  of  Deany.  Fed  is  a  recent  decision  of  the  English 
court  of  K.  B.  and  is  opposed  to  the  principle  of  prior  adjudi- 
cations.    It  has  no  binding  authority  on  this  court. 

Henry y  contra.  This  is  an  action  for  a  loss  of  service.  A 
father  cannot  maintain  an  action  against  another  for  debauch- 
ing his  daughter  and  getting  her  with  child.  (2  Ld.  Raym, 
1032.  6  Mod,  127.  S.  C.)  He  can  only  maintain  an  action 
of  trespass  quare  dausum /regit  for  entering  his  house,  and 
assaulting  and  getting  his  daughter  with  child,  per  quod  servi- 
Hum  amisU.  The  only  ground  on  which  the  action  is  sustain- 
able is  a  loss  of  service ;  the  rest  is  matter  of  aggravation.  (3 
Burr.  1878.    Postlethwaite  v.  Parks.)  cial'i}y%'ch 

The  plaintiff  must  make  out  an  actual  and  subsisting  rela-  z  Wa^/iXos. 
tionship  of  master  and  servant.  There  must  be  an  actual  So  J^^^^^  " 
service,  and  under  the  paternal  roof  If  at  the  time  of  the  se-  an^lndeotecUp 
duction,  the  daughter  is  not  in  the  actual  service  of  her  father,  j)renticc  at  ifc 
he  cannot  maintain  this  action.  The  case  of  Dean  v.  Peel  is  ducUon,.^'bm 
in  point.  That  case  is  not  new  law  ;  it  recognises  only  prin-  ^hos«  indeu- 
ciples  before  settled.  The  facts  of  this  case  are  stronger  against  ceUed^^'^before 
maintaining  the  action.  b«r  lyioff  in> 

♦The  mere  circumstance  that  the  fitther  is  legally  entitled  to  [•389] 
the  wages  earned  by  his  child,  will  not  give  him  a  right  to  this  which  took 
action.  The  right  of  the  father  to  those  services  is  founded  on  ^^  ^  J^* 
the  fact  of  his  protecting  and  maintaining  his  child.  He  is  mother,  it  wu 
entitled  to  this  action,  because  he  is  the  protector  and  guar-  Jclfonwaisluk 
dian  of  the  morals  and  virtue  of  his  child  ;  but  if  he  suffers  her  tainabie  by  the 
to  depart  from  his  house,  or  withdrttws  his  protection,  he  has  "oST'v.  DenA- 
no  right  to  an  action.  If  the  daughter  remains  under  his  roof  t(m,  5  Cawm, 
and  protection,  he  may  maintain  an  action  for  entering  his  Ji„*  hwr  *^**ij 
house,  and  debauching  her,  per  quod  servitium  amisit,  though  a^K>ve  the  age 
the  daughter  is  an  adult ;  but  some  acts  of  service,  however  yeajJT^SJe^fo^ 
slight,  must  be  proved,  though  there  need  not  be  a  contract  of  ther  '  cannot 
service.     (2  Term  Jtep.  166.)  ^SlSf'u.iS: 

/.  Russely  in  reply,  insisted,  that  if  the  relationship  of  master  ahe  is  actually 
and  servant  existed,  either  at  the  time  of  the  seduction,  or  at  jj^  J|l"to  ^mu! 
the  time  of  the  alleged  loss  of  service,  the  action  was  maintain-  tutetbereiaUoa 
able ;  for  the  daughter  being  under  age,  and  having  returned  ^^^i^'ff^. 
to  the  house  of  her  father,  while  pregnant,  and  there  lain  in,  an  0^011  v.  stry- 
actual  loss  of  service  had  accrued.  A  ser/ice,  defactOy  is  not  J^^.  Jis'^'j^: 
necessary  to  be  shown.  It  is  enough  that  the  father  is  enti-  lar  v.  7%mm>. 
tied  to  the  services  of  his  daughter,  while  under  age,  and  has  •Jt  *  ^«'*^» 
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NEW-YORK,  a  right  to  control  her  conduct.    Her  secret  determination  to 

October,  1812.  marry,  and  not  return  to  her  father's  house,  cannot  chan/^ 

^^"Xu^ruT^  ^^^  relationship,  nor  affect  his  rights.    The  principle  of  the 

V-         decision  in  Dean  t.  Peel,  that  the  daughter  had  eirpressed  an 

intention  not  to  return  to  her  father's  house,  is  not  founded  m 

reason ;  and  the  case  of  PostUthwaUe  v.  ParA»  merely  decides 

that  this  action  is  not  inaintainri>le  where  the  daughter  is  of 

full  age,  and  resides  abroad  out  of  her  fitther's  house. 

Spencer,  J.  delivered  the  opinion  of  the  court.  The  case 
of  Dean  v.  Peel  (5  EaHy  49)  is  against  the  action  It  was 
there  held  that  the  daughter  being  in  the  service  of  another, 
and  having  no  aninms  reveriendi,  the  relationship  of  master 
and  servant  did  not  exist.  In  the  present  case,  the  father  had 
made  no  contract  hiring  out  his  dauriiter,  and  the  relation 
of  master  and  servant  did  exist,  from  the  legal  control  he  had 
over  her  services;  and  although  she  had  no  intention  of  re- 
turning, that  did  not  terminate  the  relation,  because  her  voli- 
tion could  not  affect  his  rights.  That  is  the  only  case  which 
has  ever  denied  the  right  of  the  father  to  maintain  an  action 
for  debauching  his  daughter  whilst  under  age  ;  and  I  consider 
[  *  390  ]  it  as  a  departure  from  all  former  decisions  on  this  ^subject.  It 
has  frequently  been  decided,  that  where  the  daughter  was 
more  than  twenty-one  years  of  age  there  must  exist  soilie  kind 
of  service ;  but  the  slightest  acts  have  been  held  to  constitute 
the  relation  of  master  and  servant,  in  such  a  case.  In  Bennd 
V.  AlcM,  (2  Term  Rep.  166,)  the  daughter  was  thirty  years 
of  age,  and  jBiiUer,  Justice,  held  that  even  milking  cows  was 
sufficient.  But  where  the  daughter  was  over  twenty-one,  and 
in  the  service  of  another,  as  in  Pot^leihwaite  v.  Parke,  (3 
Burr.  1878,)  the  action  is  not  maintainable.  In  Johnson  v. 
MAdam,  cited  by  Topping  in  Dean  v.  Peel^  fVUeon,  J.  said 
thai  where  the  daughter  was  under  age  he  believed  the  action 
was  maintainable,  though  she  was  not  part  of  the  father's  fam- 
ily when  she  was  seduced,  but  when  she  was  of  age,  and  no 
part  of  the  father's  family,  he  thought  the  action  not  maintain- 
able. In  Foree  v.  mieon,  {Peake's  K  P.  Cae.  56,)  which 
was  an  action  for  assaulting  the  maid  of  the  plaintiff,  and 
debauching  her,  per  quody  &c.  Lord  Kenyan  held  that  there 
must  subsist  some  relation  of  master  and  servant,  yet  a  very 
slight  relation  was  sufficient,  as  it  had  been  determined  that 
when  daughters  of  the  highest  and  most  opulent  fomilies  have 
been  seduced,  the  parent  may  maintain  an  action  on  the  S1lf^- 
poeed  relation  of  master  and  servant,  though  every  one  must 
know  that  such  a  child  cannot  be  treated  as  a  menial  servant. 
Put  the  case  of  a  gentleman's  daughter  at  a  boarding-school, 
debauched  and  gotten  with  child,  pn  what  principle  can  tiie 
father  meuntain  the  action,  but  on  the  evppaeed  relation  of 
master  and  servant,  arimng  from  the  power  possessed  by  the 
&ther  to  require  menial  services ;  for  in  such  a  case,  there  is 
no  actual  existing  service  constituting  the  relation  of  master 
and  servant.  Would  it  not  be  monstrous  to  contend  that,  for 
such  an  injvry,  the  law  afforded  no  redress  ?  The  case  sup- 
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posed  M  perfectly  analogous  to  (he  one  before  nn :  here  the  nkw-york, 
father^itierely  permitted  his  daughter  to  remain  with  her  aunt;  pctober,^8ij. 
he  had  not  devested  himself  of  his  pbi^rer  to  reclaim  her  set-  ^ 
Tices,  nor  of  his  lialHlity  fo  mrainlain  and  provide  for  her.    ^e 
WHS  his  servant  dejure  though  not  <ie/ae^o,  at  the  time  of  the 
injury,  and  being  his  servant  d^jutt^  the  defendant  has  done 
an  act  which  has  deprived- the  ikther  of  his  daughter's  services, 
and  which  he  might  have  exacted  but  for  that  injury.     We 
are  of  opinion  that  the  action  is  meantainable  under  the  cir- 
cnmstances  *of  this  case,  and,  titerefere^deiiy  the  motion  for  a      f  *39l ) 
new  trial. 

Motion  denied,  (a) 


{a\  Sae  CkriMlimtU  obMrvalum  on  tkif  kiad  of  «ctiQB,3  B/.  Coim.  14$,  note  (13). 
8ehnpC9  N.P.  9S6.  iTTa  Ptake$  N,  P.  Cw.  66.  23Sl  t  Tent  JUp.  4  6  Am.  4* 
Ptca.476.    i  Cainea' Rep,  tl9,    ZWilf.lZ,    Z  Eap,  Cat,  119.    IJWmf.  £^  297. 


Jackson^  ex  dem.  Thompson,  against  Stiles. 

FISKy  for  the  defendant,  moved  to  vacate  a  rule  obtained  jl  writ  of 
in  May  tetm,  for  leave  to  issue  a  habere  facias  possessionem  ****^ .  f^"^ 
in  this  cause,  and  also  to  set  aside  the  writ  of  habere  facias  ^^bv^^tm 
possessionem,  which  was  tested  the  16th  May  last,  with  costs,  b  judpawii  a 

In  August,  1810,  the  declaration  and  notice  in  ejectment  S^SabS*  *Si 
was  duly  served  on  Icaac  Bell,  the  tenant  in  possession,  and  P^ntary,izn, 
in  November  term  following,  a  judgment  by  default  was  re-  ^u^/'**  £ 
covered  against  the  casual  ejector,  which  was  signed  the  26th  '*Y*jif'*"ifliaI 
November^  and  soon  after,  a  habere  facias  possessionem  the'^piamtiff  '^ 
was  issued  to  the  sheriff  of  Orange,  returnable  in  February  'J^ '  ^'^^^ 
term,   1811.      The   sheriff  delivered   the  possession   of  the  oii "  iC*  wumi 

1)remises,  in  the  absence  of  the  tenant  and  his  family,  to  the.J"«^5»»>pnA  .*« 
'  tenant   oavio^, 

essor.  jn    ihe     meaa 

In  February  last,  the  wife  of  BeU  and  her  family  retook  *™«»  retaken 
possession  of  the  premises,  without  the  consent  of  the  lessor.  ^^^iSdHet. 
The  lessor,  in  March  last,  commenced  proceedings  under  the  it  ^^^f 
act  for  a  forcible  entry  and  detainer,  but  nothing  was  done  by  year  and  ida!f 
the  sheriff  or  jury.  In  May  last,  the  lessor  obtained  a  rule  of  »ad  intervened 
the  court,  granting  leave  to  issue  another  hab.fac.  poss.  which  ^^,  ^^^ 
was  accordmgly  issued,  and  the  sheriff,  on  the  20th  May,  by  ^^  fi«*  ^ni 
virtue  of  the  writ,  turned  the  wife  and  family  of  Bell  out  of  "^  ^^^il 
the  premises,  and  put  the  lessor  into  possession.  It  appeared  of  the  secooS 
that  BeU,  in  September,  1810,  had  been  sentenced  to  the  state  JS2i*  °>Sa«**!S^ 
prison  for  eisht  years;  but  his  wife  and  iamily  had  continued  ouisite  to  revive 
on  the  premises  until  turned  out  by  the  sheriff,  and  that  she  ^*  ii*lf*^ottrt 
and  her  family  returned  the  next  day  to  the  house.  would  presiinM 

It  appeared  that  the  first  writ  of  hab.fac.  poss.  had  never  S^^JS*  ^ 
been  returned.  continued  down 

An  exemplification  of  the  record  was  produced,  on  which  no  ^  ^  "*"  •• 
^entries  appeared  to  have  been  made  after  the  judgment  and  [  *39S] 
award  of  the  first  writ.  ibe  time  of  b- 

/.  Dmr,  for  the  plaintiff.  SJ'^J^ 

Per  Curiam.    The  first  writ  6f  possession  has  never  been  which  maj  b« 
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HEW- YORK,  returned,  and  though  a  year  and  a  day  has  intervened  between 

Oeiobcr,  Wit.  i\^  ^gj^  ^t  which  the  first  writ  was  returnable  and  the  issuing 

"umcnAnic^  of  the  second,  a  scire  fades  was  not  requisite  to  revive  the 

Baric        judgment.     The  first  execution  may  have  been  continued 

Haxard.     down  on  the  roll,  to  the  time  of  issuing  the  second  execution. 

As  this* may  be  done  at  any  time,  and  is  a  thing  merely  of 

tinM;      being;  technical  form,  we  will  presume  it  to  have  been  done  in  this 

SclIScJ'lormf  <^^®-     Nothing  appears  to  contradict  this  presumption,  and 

(«)  the  facts  stated  show  that  the  party  has  never  had  the  full 

fruit  of  his  judgment,  and  justice  and  equity  require  that  he 

should  have  it.  Motion  denied. 


(a)  V14«  Mwfor  9fJBkmH$  t,  Eomistm,  1  Cown.  36.  But  a  tecoBd  Jteri  fmamM  caniioC  .««. 
ttnUl  the  return  of  the  first.  CwMrctom  v.  Widi^  3  WadtXL,  388.  One  ezecution  befaif  lasoed 
cad  rcterMrf,  a  second  may  go  more  than  a  year  after  without  a  seu  >b.  Tkorp  t.  Awlfr,  5 
C*««m.  446.  And  wh«re  an  ftzeenUon  is  delayed  for  more  than  a  year  and  a  dar  by  the  ooo> 
•ent  or  the  defendant,  the  friaintlff  may  hava  execntimi  without  a  preyiona  scs.  >k.  CMCsd 
atotef  V.  Um^fr4^  19  JMba«.  Kt§,  173. 


Mechanics'  Bank  against  Hazard,  bail  of  Hazard. 

Wiier©  ade.      HOFFMAN,  for  the  defendant,  moved  for  leave  to  enter  an 
^"1' obtain'  exofieretur  on  the  bail-piece,  in  this  cause,  on  two  grounds : 
^    '•*y«    to      1.  That  the  principal  had  been  discharged  under  the  insol- 

chaif©     under  ^^^^  act. 

ib«  insdveut  2.  That  the  plaintiff  had  been  paid  and  satisfied  by  an  en- 
^'SZnucMce  dorsor  of  the  same  note^  on  which  the  suit  was  brought  against 
on  payment  of  the  principal. 

toctei  to^co^ml  It  apptored  that  the  principal  was  the  maker  of  a  promis- 
ply  with  the  sorjr  note,  payable  to  one  Patten^  and  by  him  endorsed  to  one 
^  raS?,  and  MiUeVy  who  endorsed  the  same  to  the  plaintiffs,  and  that  in 
judrraent  was  the  suit  agodust  the  principal,  as  maker,  an  inquest  was  taken 
gSnrt^^him,  Vt  ^7  default,  at  the  last  JViwemftcr  sittings  in  New-York.  After 
wai  held  that  the  commencement  of  the  sittings,  and  previous  to  taking 
afterwflurdf  °*a-  ^^^  inqucst,  the  principal  was  discharged  under  the  insolvent  act 
v«u  himself  of  An  application  was  made  by  the  principal,  at  the  last  Janu- 
and  *ihe*Tiort  ^^  term,  for  leave  to  plead  his  discharge,  puis  darrein  con- 
.would  not,  tinuoncSf  which  was  gmnted,  on  payment  of  the  costs  of  the 
mSSfn'^if  hu  sitting,  and  of  the  motion.  The  costs  were  duly  taxed,  and 
bail,  order  an  the  payment  demanded  *of  the  attorney  of  the  defendants  and 
[  *  393  ]  refused.  Judgment  was  thereupon  perfected  in  the  suit  against 
ixontretw  on  the  principal,  the  29th  April  last.  S/RUer  and  Patten  having 
the  bail-piece,  been  separately  sued  as  endorsers  on  the  same  note,  Miller 
If  the  debt  in  p&id  the  debt  to  the  plaintiffs;  and  Patten  afterwards  repaid 
Se*^*riS°3  ^^^  amount  to  MUkry  and  the  costs  of  the  suit  against  him. 
hu  been'pud,  Pottsn  also  paid  the  costs  of  the  suit  ageunst  the  principal,  and 
to*be"  r*d *d  ^^^  costs  of  the  motion  made  by  him  for  leave  to  plead  his  dis- 
byihebaii,\nd  charge ;  and  the  judgment  was  held,  by  an  agreement  with  the 
to'ir'^rf  ***'  attorney  of  the  plaintiffs,  for  the  benefit  of  Patten,  though 
moUoo. '  '  ^'^  there  was  no  regular  assignment  of  the  judgment  to  him.  Mil- 
kr  was  present  when  it  was  acreed  that  me  Judgment  should 
be  kept  on  foot  by  the  plaintifis,  for  the  benent  c^  Patten,  and 
he  expressed  no  dissent  to  the  arrangement. 

(a)  Ace.  PoH  r.  J2U«y,  19  JokM».  iZep.  54.  Cumpbdl  v.  PoIsmt,  6  Covm,  596.  Bot  see  Awsfc- 
JIa  V.  7!k«r»«r,  I  Gwrn,  497.  Bee  also  Polmtr  t.  BMckbUt  I  Ofitmt  49.  MOkm  T.  r«a  Bm- 
rm,  Id.  44,  note  (*.)    Btiktrv  roylor,  Id.  165. 
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The  capias  ad  respondendum  against  the  present  defendant  new- york 
was  returnable  on  the  first  day  of  last  August  term.  October,  isit.' 

Hqffinan  contended,  that  the  principle  settled  by  the  En-  ^m^^JJI^^I^ 
glish  practice,  and  which  had  been  recognised  by  this  court,        Bakk 
(Seaman  v,  Drakey    1  Caines^  Rep.    9.  Olcott  v.  Lilly,  4     haxahd. 
Johns.  Bep.  407,)  was,  that  if  the  bail  were  at  any  time  enti- 
tled to  have  an  exoneretur  entered  on  the  bail-piece,  such  right  the  suit  ngaiutt 
continued  while  the  suit  was  pending  against  them,  though  ^^  beS?"pSS 
eight  days  after  the  return  of  the  capias  had  expired  before  that  is  matter 
they  made  application  for  relief     If  application  had  been  made  ^y  ^  ^^^ 
at  the  last  January  term,  for  the  relief  of  the  bail,  on  the  not  grouiK/  for 
ground  of  the  principal's  discharge,  under  the  insolvent  act,  moiior***''  *" 
the  relief  would  have  been  granted  of  course  ;  and  the  only 
penalty  the  bail  had  now  incurred,  by  the  delay,  was  being 
subject  to  the  payment  of  costs. 

The  debt  having  been  satisfied  by  one  of  the  parties  to  the 
note,  it  must  enure  to  the  benefit  of  the  others.  Here  was  no 
regular  assignment  of  the  judgment,  which  distinguishes  it  from 
the  case  of  Clason  v.  The  Assignees  of  Sands,  decided  at  the 
last  session  of  the  Court  of  Errors.  This,  also,  is  an  applica- 
tion in  behalf  of  bail,  towards  whom  the  court  are  always  in- 
dulgent. 

T.  A.  Emmet,  (Attorney-General,)  contra.  The  principle 
on  which  the  court  order  an  exoneretur  on  the  bail-piece, 
where  the  principal  has  been  discharged  under  the  insolvent 
act,  is,  that  it  would  be  useless  to  have  a  formal  surrender 
made,  since  the  principal  would  be  immediately  entitled  to  a 
discharge.  But  that  is  not  the  present  case,  as  the  principal 
could  not  avail  himself  of  the  benefit  of  his  discharge,  under 
the  insolvent  act,  on  account  of  his  *own  laches,  in  neglecting  f  *394 1 
to  comply  with  the  order  of  the  court,  giving  him  leave  to  plead 
his  discharge. 

A  formal  assignment  of  the  judgment  was  unnecessary  ;  and 
if  it  was  requisite,  a  court  of  equity  could  compel  its  execution. 

Per  Curiam.  The  laches  of  the  principal  in  this  case  pre- 
cludes him  from  availing  himself  of  his  discharge,  in  the  suit 
against  him.  The  reason,  therefore,  of  ordering  an  exoneretur 
on  the  bail-piece,  on  the  ground  of  the  principal's  being  dis- 
charged under  the  insolvent  act,  which  is  merely  to  prevent 
unnecessary  circuity,  does  not  apply  in  this  case.  If  the  bail 
neglect  to  apply  in  season  for  relief,  it  is  at  their  peril.  If  the 
debt  in  the  suit  against  the  principal  has  been  satisfied,  that  is 
matter  which  the  oail  must  plead.     The  motion  must  be  denied. 

Motion  denied. 

END   or   OCTOBER  TEBX. 
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ARGUED  AND  DETERMINED 

IV   THB 

emitt  tw  t^t  ZvUA  of  fivmfitismtntn 

AND 

THE  CORRECTION  OP  ^RRORS 

OF  TBB 

STATE  OF  NEW-YORK, 

IN  APRIL,  1811,  AND  IN  181S. 


John  V.  N.  Yates,  Plaintiff'  in  error, 

against 
John  La.ksino,  jun.  Defendant  in  error. 

Where  the  THIS  cEUse  came  before  the  court,  on  a  writ  of  error  from 
■utuMToDeTr  the  Supreme  Court.  The  plaintiflf  brought  an  action  of  debt, 
r*396]       ^^  *the  court  below,  to  recover  the  penalty  of  1,250  dollars, 

(a)  t  R.  8,  ui^<lcr  the  fifth  section  of  the  habeas  corpus  act.  (a)  The  de- 
ff7i.  sec.  60,  fendant  pleaded  specially,  and  there  was  a  demurrer  to  the 
ioB  offcore  of  pica,  on  which  the  court  below  gave  judgment  for  the  defend- 

the     Court    of*^^'rs        ^rr  r>  c%e>S      rtA\    ° 

Chancer;^,   for  ant.     Soe  5  Jokns,  Hep.  p.  282 — ^299. 
mnipractice  The  couuscl  declined  arguing  the  demurrer  in  the  court 

Md  a  jud^o/  below.     The  following  is  a  brief  statement  of  the  arguments  in 
oJurt  f  "'*'*™*  *he  Court  of  Errors  : 

tjoo,  on^  IkSe^  Rodman  and  Van  Buren^  for  the  pldntifT  in  error.  The 
OM  eormu,  dij-  defendant  having  been  discharged,  by  Mr.  Justice  Spencer, 
pT\wLr,  and  Under  the  hcAeas  corpus  act,  was  again  re-committed  for  the 
the  chancellor  same  oflfence,  by  the  defendant,  knowing  of  such  discharge, 
cominitted  him  Thcsc  fuctR,  admitted  by  the  pleadings,  prima  facie,  are  suffi- 
for  the  tame  cicnt  to  entitle  the  plaintiff  to  recover.  It  is,  then,  incumbent 
heiir'that  The  cn  the  defendant,  in  order  to  exonerate  himself  from  the  pen- 
chanceiior  was  alty,  either  to  bring  his  case  within  some  of  the  exceptions  of 
action,  at^the  ^^^  Statute^  or  to  make  out  a  defence  arising  aliunde.  The 
»w>»  of  **»  o*fi-  act  declares^  that  the  person  set  at  large  by  habeas  corpus, 
«/$  ^iven'^  sf^^^'l  ^^^  be  again  imprisoned  for  the  same  offence,  "  unless, 
*^«/A»cciion  1.  By  the  legal  order  or  process  of  the  court,  wherein  he  is 
eorpL/  a?t'  bound  by  recognisance  to  appear  ;  or,  2,  By  other  court  having 
{|j««-M. C.65.  jurisdiction  of  the  cause."  The  defendant  does  not  pretend 
69,60.])  '*'  ^o  ^vfiil  himself  of  the  first  exception  ;  and,  as  to  the  second, 
A  jud^e  of  a  this  court,  in  the  case  of  The  People  v.  Yates,  (a)  at  the  last 

court  ofrecord  '^  »  \   / 

(a)  6  Joktu.  Rep,Xn,  51S. 
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■esflion,  decided,  that  hj  the  words  *'  other  court  hayinff  juris-  inekror. 
dictioii  of  the  cause/'  was  meant  the  court  in  which  the  de-    Albany 
fendaiit  was  bound,  bj  recognisance,  to  appear,  or  some  court    April,  isif. 
having  general  criminal  jurisdiction ;  as  the  Courts  of  Oyer 
and  Terminer  and  General  Sessions  of  the  Peace. 

The  next  ground  of  defence  is,  that  admitting  the  defendant 
was  mistaken,  he  acted  judicially,  as  a  court  of  chancery,  This  isnot  liable  to 
presents  the  most  mateiiial  question  for  discussion  in  this  cause ;  ■jj^^^''  perion- 
for  the  other  points  have  been  already  settled  by  this  court,  in  8urt,'foraay  mi 
the  case  of  The  People  v.  Yaies.  The  unlimited  irresponsi-  Ji,"*^^  JT  " 
bility  of  the  Court  of  Chancery  cannot  be  maintained  by  any  pacity/iior  for 
authority ;  and  we  presume  will  not  be  asserted  in  this  case.      errors  of  ju(%- 

It  would  be  a  most  dangerous  principle ;  and  would  subvert  ""  wbire  • 
the  whole  system  of  our  jurisprudence.  The  power  of  a  judge  rawter  in  cban- 
must  be  limited.  And  the  principle  wo  shall  contend  for  is  this ;  ^ttedbyoi^ 
*that  a  judge  is  not  responsible,  so  long  as  he  acts  within  his  f*397 1 
jurisdiction.  In  the  cases  cited  by  the  Chief  Justice,  iq  deliv-  of  th^  Qoort  of 
ering  the  opinion  of  the  court  below,  from  the  Year  Books yvmd  Cbiuceiy,  and 
SXaunfordy&c,  the  justices  clearly  acted  within  their  jurisdiction.  that^^*!%.^wbS« 

So  in  Hammond  v.  HowM.  (2  Mod,  218,)  and  the  other  he  was  master, 
cases,  the  court  acted  within  their  jurisdiction ;  but  committed  wfaich'hc'mfa^ 
an  error  of  judgment,  for  which  they  were  not  considered  as  scribed  tho 
reaponsibie.  The  case  of  Floyd  and  Barker  (12  Cb.  23)  was  SrofAewR 
in  the  Court  of  Star  Chamber,  which  was,  afterwards,  abolished  itors  of  Um 
for  its  arbitrary  assumption  of  jurisdiction.  In  Miller  v.  Searl  hil!"knowiSjt 
and  others^  (2  W.  BL  1141 — 1145,)  the  point  decided  by  the  or  consent,  d&c. 
court  was,  that  the  commissioners  of  bankrupts  had  exceeded  u,e^'^gtatute  la 
their  authority,' and  were,  therefore,  liable  to  an  action  for  false  such  case  made 
imprisonment.  The  position  of  Lord  Chief  Justice  De  Grey,  tnifiH^'viSt 
that  the  protection  aflorded.to  superior  courts  is  absolute  and  tionofbisdutjr 
aoiversal,  is  a  didum  only,  and  the  cases  he  cites  in  support  of  ^^ntonpi'of 
it,  were  those  in  which  the  judges  hcul  jurisdiction.  A  man  the  court,  and 
who  judges  9f  a  matter,  on  which  he  has  no  authority  to  decide,  wjg"j.d«iiii  ^ 
19  not  to  be  considered  as  a  judge,  but  as  a  private  individual,  be  eommiucd 
Indeed,  the  Supreme  Court,  in  this  case,  and  the  Chancellor  JJ^  £lie,"^ 
himself,  in  the  printed  case^  which  has  been  produced  to  this  der  of  the 
court,  put  it  on  the  ground,  that  the  subject  was  within  the  ju-  JSlT'io' bT" 
risdiction  of  his  court,  and  that  he  had  a  right  to  decide  on  legal  commit- 
contempts.  In  Crq)s  v.  Durden,  {Cowp,  640.  645,)  Lord  SJJi!'"*''^ 
MansfiM  considered  it  to  be  an  agreed  point,  that  where  a  words  "contra- 
justice  exceeded  his  jurisdiction,  he  was  liable  to  an  action.  [^^*f,  ^®  ^ 
The  same  distinction  is  laid  down  by  Lord  Coke,  in  the  case  being  surphi- 
of  the  Marshalsea ;  (10  Co.  70—76  ;)  that  when  a  court  has  •"J^jJ^/JjJJ 
jurisdiction  of  a  cause,  and  proceeds,  inverso  ordine,  or  erro-  supreme  court 
neously,  there  the  party  who  sues,  or  the  officer  who  executes  J^^^^JlJ 
the  process,  is  not  liable ;  but  when  the  court  has  no  jurisdiction  discharge  the 
of  the  cause,  the  whole  proceeding  is  coram  non  judtce.  and  ^^"^^^.^"JiJ 
an  action  will  lie.  As  if  the  Court  of  Common  Pleas,  in  VSng-  iWisonmem. 
land,  should  undertake  to  decide  criminal  cases,  or  pleas  of  the  j^^^,^|o*  ^\ 
crown,  the  proceedings  would  be  coram  non  judice,  and  the  /</.283,s.43.]' 
judges  liable  as  individuals.   Had,  then,  the  defendant  jurisdic^  Chlnce^^*»ii^ 

(a)  vide  JUe.  Cmmbigkgm  t.  AuUte,  8  C^mm,  178.  in  iU  diMnUoil« 
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Iff  ERROR,  tion  in  this  case  ?    This  question  has  been  settled  in  the  n^a- 
ALBANY     tive  by  this  court,  in  the  case  of  The  People  v.  Yates.   (6  Johns. 
April,  is^i!    Rep.  498,  499.  50a— 604.  510.  512.)     That  decision  must  be 
final  and  conclusive.     It  is  now  the  fixed  and  unalterable  law 
of  the  land. 

Admitting  that  the  remedy  by  an  action  at  common  law  is 
CbRncerT  may  do"'>tful ;  there  can  be  no  doubt  since  the  statute  has  given  the 
[  *  398  ]  '  ^penalty  to  the  party  aggrieved.  It  is  given  against  any.person 
in  iu  discretion,  who  shall  commit,  or  cauM  to  be  committed,  &c.  It  is  not 
coniSiipt,'^'  on  ™^rcly  the  ministerial  oflicer  who  arrests,  and  commits,  but  the 
the  affidavit  of  court  Ordering  the  commitment,  is  also  made  liable.  The  per- 
withSr'  **fi«t  ^^^^  liable  are  not  particularly  named ;  but  that  was  unneces- 
pattingthepar-  sary,  as  the  words  are  as  general  and  comprehensive  as  could 
f-iI^JJ^rf,;^"  he  used.     And  this  construction  is  confirmed  by  the  conclud- 

inierrogatones.  i        i  i  ..■'.- 

A  commitment  mg  words  :  ''  Any  colorable  pretence  or  variation  m  the  war- 
fol  an  fndifiu i le  ^^^^  of  Commitment  notwithstanding."  Indeed,  if  such  is  not 
time,  or  "  until  the  truo  coustTUction  of  the  act,  then  this  boasted  palladium 
^r  ^"of*'  Uie  ^^  ^^^  rights  of  the  citizen  is  a  dead  letter.  It  may  be  said  that 
court,''  is  rood,  the  judge  may  be  impeached  ;  but  impeachment  brings  no  re- 
K***.*!.]    ^*  <^onip^nse  to  the  injured  individual. 

Whether  a  Henry  and  Van  VechUny  contra.  It  has  been  very  justly 
£iprcmc^  ^  observed  that  this  cause  is  very  important  as  regards  the  juris- 
Couri,in  vaea-  prudeucc  of  the  State.  It  involves  the  question  as  to  the  pow- 
llXerl^'uudSr  ^'^  of  courts  to  commit  for  contempts,  and  as  to  the  jurisdiction 
ihe  hdeas  cor-  of  the  Court  of  Chancery.  It  is  to  be  regretted  that  the  coun- 
ih^n  "'to  **baii  ^®'  ^'^^  ^®  plaintiff'  should  consider  these  points  as  already  ad- 
iM^rsom  com-  judged  by  this  court.  We  deem  it  our  duty,  however,  with 
Tr  tr'kcep'ihe  P^^^  rcspcct,  to  examine  them.  It  is  not  denied  that  the  de- 
peace  and  an-  cisious  of  tliis  court  are  immutable,  as  it  regards  inferior  courts 
meute  f  d^Ua-  ^^^  uulcss  this  court  assumcs  to  itself  the  attributes  of  perfec- 
fur.  He  baa  tiou  and  infallibility,  it  will  not  consider  itself  bound  by  its  own 
discharge*'   'a  ^P^^^^^^s,  if,  ou  further  examination,  they  should  be  thought 

person,      com-  errOUCOUS. 

^^i^cl^nof  "^^^  greatest  and  most  illustrious  judges  in  England  have 
Chanctry,  on  changed  their  opinions,  and  thereby  changed  the  law.  But  we 
a     conviction  daim  a  riffht  to  examine  these  points  ;  for  a  party  is  entitled 

Tor  a  contempt  ,        t       °i    i     /.  i       •     •     »        i  %     t        i    5-       /  ■ 

or  thnt  court,  to  be  heard  before  he  is  judged,  and  the  defendant  has  not 

S'^m  i?7'i'  ^^^^  heard  on  them. 

39!i  '    '      A  court  of  justice  has  a  right  to  commit  for  a  contempt,  not 

•..fil? :« *?™*  <>"'y  of  its  power,  but  aizainst  its  purity.     It  has  been  said  that 

juctee  m  vaca-  r  ,  *  '  ^.        t       /•  /    t  ■ 

tion,  on  habeas  a  violencc,  or  coutcmpt,  m  the  face  of  the  court,  may  be  pun- 
rhar"cd  a  ^'r-  ^^^^^  »  because  the  Crime  is  merged  in  the  atrocity  of  the  con- 
son  committed  tempt ;  (4  Johns,  Rep.  328  ;)  but  not  acts  done  out  of  court, 
?^.**I1''^*"''*1"  >n  contempt  of  the  court.     Contempts  are  either  direct,  or 

lor    on  a  con-  *,   ,        ,  .    ,^.     ^^  r%.r^A      f^^r^  \        a 

viction  for  a  Consequential.  (4  BU  Com*  284 — 268.)  Any  corrupt  prac- 
contempi,  and  tices  in  the  Subordinate  ofllcers  of  a  court  are  contempts.  At- 
rceommittGd      tomcys.  Solicitors,  sherifi*s,  bailiffs,  parties,  witnesses,  jurors, 

cause*^  'sueh  ^^'  ^  ^"  ^^"y®^*  ^^  ^^^  animadversion  of  courts,  for  con- 
^<^mitm!^  tempts.  (Bac.  Abr.  Attachment,  (A.)  1  Com.  Dig.  193. 
"'a  **"****  i*5ho  -^^«^^w»«^j  (A.)  There  are  various  classes  of  constructive 
has  SraT  ro^^  Contempts,  founded  on  the  criminal  conduct  of  the  officers  of 
(^SSO]  courts,  and  involving  also  a  criminality  *for  which  they  are 
328 
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indictable.  The  power  of  a  court  to  punish  the  offender  in  in  error, 
such  cases  is  essential  to  the  due  administration  of  justice,  albany  ' 
The  various  contempts  are  stated  by  Hawkins,  (Hawk.  At-  April,  i8i/. 
iachment,  b.  2.  c.  22.  s.  2,  3,  4,  5,  6.  9,  10,  11.)  And  con- 
tempts which  do  not  strike  directly  at  the  power  of  the  court, 
and  which  are  indictable  offences,  may  be  proceeded  against 
summarily  by  attachment;  as  in  case  o(  extortion  of  an  officer, 
forging  a  writ,  &c.  Signing  a  counsellor's  name  to  a  bill  in  i^-ihrchiuacci- 
equity,  without  his  consent,  has  been  punished  as  a  contempt.  ^^^  ^^r  a  con- 
{TliistlethwaUe'8  Case,  1  Om.  Dig.  694.)  DeceU  is  an  o/-  ISufiards  "f 
jenoe  punishable  by  statute,  by  fine  and  imprisonment ;  (Laws,  improperly  set 
V.  1.  p.  221 ;)  yet  an  attorney  who  is  guilty  of  deceit,  may  be  blrecommluS 
proceeded  against  by  attachment  for  a  contempt  of  court.  ^y  an  ©"Jer  ©f 

This  law  as  to  the  powers  of  courts  to  punish  for  contempts,  chanc*r>C  rL 
is  the  settled  law  of  England,  (4  BL  Com.  286,)  grounded  upon  F'^ing  the'orig- 
immemorial  usage,  and  recognised  and  confirmed  by  magna  auachmeni.  **' 
ckarta.  By  the  thirty-fifth  article  of  our  constitution,  it  is  also  ^'  *««»",  i»»at 
the  common  law  of  this  state ;  for  no  statute  has  ever  been  coon  ^Smoi 
passed  to  abrogate  this  law.  Indeed,  it  seems  to  be  admitted,  discbarge,  on 
that  courts  have  this  power,  and  it  is  not  denied  that  the  J^'^on*'^- 
Court  of  Chancery  possesses  it  equally  with  the  courts  of  com-  »ni"«d  bv  the 

•M.^^    Li.«««  Court  of  Chan- 

men    law.  ^try,      for     a 

If  the  conduct  of  the  plaintiff  amounted  to  a  contempt,  it  contempt  of 
was  the  duty  of  the  chancellor  to  punish  it,  and  protect  the  ^*****^***^^«) 
suitors  in  that  court  from  the  oppression  of  its  officers.  That 
the  act  of  which  the  plaintiff  was  guilty  was  in  violation  of  a 
statute,  was  an  aggravation  of  the  offence,  but  the  suitor  was 
not  to  be  told  to  seek  his  remedy  by  indictment.  Admitting 
it  to  have  been  an  offence  against  the  statute,  the  contempt 
was  not  merged  in  the  crime.  If  that  were  the  case,  then  ex- 
tortion, bribery  and  libels  on  courts,  could  not  be  punished 
as  contempts.  Will  the  power  of  either  branch  of  the  legisla- 
ture to  commit  for  a  contempt  be  questioned  ?  Whence  is 
that  power  derived  ?  Not  from  the  constitution,  but  fix)m  the 
common  law,  the  source  firom  whence  courts  of  justice  derive 
their  power. 

The  chancellor  did  not  punish  the  plaintiff  for  a  crime,  but 
merely  for  a  contempt     He  describes  the  offence,  it  is  true,  ^ilL?5^-^/ 

•'.  ,*.  I  liii       preme  lyonrt  oi 

as  a  cnme,  to  show  its  aggravated  nature ;   but  though  the  the  u.  States 
offence  may  be  double,  there  has  been  but  one  punishment  by  f'2  "^^S'^** 

i_         •  11  •        i»  i  A      TT       *     I  1        1  ^    habeas    corprnt 

the  chancellor,  that  for  a  contempt.  How,  then,  has  he  assum-  wbcre  a  partj 
ed  a  criminal  jurisdiction  ?  A  court  is  not  to  be  presumed  to  ^^^foj^ 
act  beyond  its  jurisdiction.  That  must  be  clearly  and  satis-  contempt,  by  a 
ftctorily  shown.  But  there  is  no  evidence  of  it  in  this  case  ;  *^^i  jJiritdle* 
or  that  the  plaintiff  has  been  injured  by  the  commitment  for  a  Uou ;  aod  u 
contempt.  Suppose  a  person  should  cut  *off  the  ear  of  a  [*400j 
suitor  in  court ;  and  the  court,  in  its  order  of  commitment  for  granted,  the 
the  contempt,  should  add  that  it  was  also  agiainst  the  statute ;  j'^u'Jre'klu)  tbo 
would  this  description  be  an  assumption  of  criniinal  jurisdic-  sufficiency  of 
tion  ?  The  order  of  commitment,  in  this  case,  if  fairly Vead,  JlJJm^^BL** 
does  not  assume  any  such  jurisdiction.  Strictly  speaking,  the  ExparuKtPt- 
eonduct  of  the  plaintiff  was  not  an  offence  against  the  statute ;  ^*  ^  ^^^^^*^ 
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iNBBBOR.  for,  though  a  master  is  prohibitad  fixxm  acting  ps  a  solicitor, 
{Lawsy  vol.  1,  p.  221,  «6««.  24,  c.  32,  $.  9,)  yet  he  caooot  be 
said  to  act  as  a  solicitor,  when  the  proceedings  are  carried  on 
in  the  name  of  another  person  who  is  a  soUcitor.  If  he  was, 
in  fact,  a  solicitor  of  the  court,  while  he  held  the  office  of  master, 
his  right  to  act  as  solicitor  was  suspended.  But  though  not 
an  onence  within  the  words,  it  is  within  the  spirit  of  the  act ; 
and  such  an  attempt  to  evade  its  provisions,  was  an  aggrava* 
tion  of  the  contempt. 

If,  then,  according  to  the  fair  construction  of  the  order  pf 
commitment,  the  plaintiff  was  imprisoned  for  a  contempt ;  the 
judge  had  no  authority,  under  the  habeas  corpus  act,  to  dis- 
charge him. 

Our  habeas  corpus  act  is  a  copy  of  the  English  statute,  and 
though,  in  the  last  revision  of  the  laws,  the  preamble  has  been 
omitted,  yet  it  is,  notwithstanding  some  slight  verbal  alteration, 
to  receive  the  same  construction.  A  judge,  at  common  law^ 
has  no  power  to  allow  a  habeas  corpus.  The  writ  issued  in 
this  case  was  marked  '^by  the  statute;"  we  must,  therefore^ 
look  to  the  statute  for  the  power  of  the  judge.  The  habeas 
corpus  act  ^'extends  only  to  the  case  of  commitments  for  such 
criminal  charges  as  can  produce  no  inconvenience  to  public 
justice  by  a  temporary  enlargement  of  the  prisoner ;  all  other 
cases  of  unjust  imprisonment  being  left  to  the  habeas  carpus 
at  common  law."  (3  BL  Com.  137,  138.  10  Mod.  429.)  lu 
object  is  to  relieve  persons  from  imprisonment  in  bailable 
cases.  The  act  (^Sess.  24,  c.  65,  s.  3)  says  that  "any  person," 
"  other  than  persons  convict,  or  in  execution  by  l^al  process, 
or  committed  for  treason  or  felony,  plainly  and  specially  ex- 
pressed in  the  warrant  of  commitment,"  may  apply,  &c.  No 
other  person  can  apply  to  a  judge  in  vacation  for  a  writ  of 
habeas  corpus.  And  if  he  cannot  apply,  the  writ  cannot  be 
allowed. 

Again,  as  to  the  manner  in  which  this  power  is  to  be  exer- 
cised. The  judge  is  to  discharge  the  prisoner,  on  taking  his 
recognisance  to  appear  at  the  next  court  at  which  the  ofience 
is  properly  recognisable.  This  clearly  shows  that  the  judge  is 
authorized  to  dischaige  only,  where  the  prisoner  is  to  be  tried 
for  a  bailable  offence.  The  object  of  the  act  is  to  relieve  the 
person  from  prison  *until  he  is  tried.  Again,  the  judge  is  to 
take  sureties  according  to  the  quality  of  the  prisoner,  and  the 
nature  of  the  offence.  It  follows  that  a  judge  has  not  power, 
to  discharge,  except  for  a  bailable  offence.  Can  he  discharge 
where  the  prisoner,  on  the  face  of  the  commitment,  is  in  pri«- 
son,  for  an  offence  not  bailable  or  to  be  tried  ?  He  cannot,  by 
the  express  exception  of  the  statute,  where  the  person  is  con* 
victed,  or  in  execution :  nor  can  he  discharge  in  a  case  of 
treason  or  felony.  But  the  Supreme  Court  may  dischaige  in 
such  cases.  The  power  of  the  judge  in  vacation  is  not,  there- 
fore, co-ordinate  with  that  of  the  Supreme  Court,  but  is  limit* 
ed  and  subordinate.  He  cannot  enforce  obedience  to  the 
writ,  or  compel  its  return.  The  judge,  in  the  present  case, 
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admitted  the  fitct  that  this  was  a  commitment  for  a  contempt ;  m  error, 
for,  in  assigning  the  reasons  for  the  discharge,  he  dechred     albany. 
the  commitment  illegal.     He  does  not  say  that  the  party  was    April,  isii. 
not  convict,  or  not  in  prison,  on  conviction  for  a  contempt. 
We  cont^id  that  he  hod  no  power  to  pronounce  the  commit- 
ment illegal.    The  Court  of  King'^Benehf  in  England j  would 
not  bail  in  such  a  case.  {Haaoh.  b,  2,  c.  16.) 

Suppose  a  person  in  prison  on  execution  for  a  debt  brought 
before  a  judge  in  vacation,  will  it  be  said  that  he  can  discharge 
him  on  habeas  corpus  J  But  if  he  cannot  in  such  a  case,  nor 
in  treason  or  felony,  whence  does  he  derive  his  authority  to 
discharge  a  person  committed  for  a  contempt  ?  It  has  been 
said  that  our  statute  gives  the  judge  cognisance  of  the  case  of 
every  person  imprisoned^  whereas  the  English  statute  con- 
fines it  only  to  persons  imprisoned  for  crimes*  But  there  is 
no  ground  for  the  distinction.  The  whole  language  of  our  act 
shows  it  was  intended  to  be  precisely  the  same  as  the  English 
statute  from  which  it  was  copied. 

The  form  of  the  warrant  in  this  case  was  no  ground  for  the 
discharge.  It  was  according  to  established  usage.  It  is  not 
necessary  that  it  should  be  definite  or  limited  as  to  time.  "  Until 
discharged  by  due  course  of  law,"  are  words  equallv  inde- 
finite, and  yet  they  have  always  been  held  suflicient.  (Hawk. 
fr.  2,  c  16,  s.  18.)  Suppose  a  bill  of  discovery,  and  riie  de- 
fendant refuses  to  answer,  and  the  chancellor  commits  him  for 
a  contempt,  must  the  commitment  express  a  limited  time.  If 
so,  the  complainant  may  lose  his  right,  by  the  contumacy  of 
the  defendant.  It  is  said,  it  should  be  ^^  until  a  compliance." 
But  who  is  to  judge  of  the  compliance?  The  chancellor. 
Then,  where  is  the  difierence  ? 

Again,  it  is  said  the  conviction  was  illegal  because  no  inter- 
rogatories were  administered.  But  interrogatories  are  not  in- 
dispensably *necessary.  An  exanunation  on  interrogatories 
is  matter  of  grace,  not  of  right.  (4  Bl.  Com.  288.  Doug. 
576.)  And  Mr.  Yates  waived  all  objectioa  to  the  proceeding 
against  him ;  for,  after  notice,  he  refused  to  appear.  It  is  a 
conviction,  on  default,  after  notice,  which  is  the  same  as  a 
confession  of  the  truth  of  the  charge. 

Again,  it  is  said  there  could  not  be  a  commitment  by  an 
order  ;  but  it  should  be  by  a  writ  or  warrant  under  seal. 
Every  court  may  prescribe  the  forms  of  its  own  process ;  and 
an  order  may  be  as  proper  and  as  efficacious  as  a  writ.  (2  H. 
P.  C  122.)  Being  a  commitment  by  a  court  of  record,  an 
order  was  sufficient 

The  discharge  by  Mr.  Justice  Spencer  was  a  nullity ;  it  was 
no  discharge  under  the  act,  anv  more  than  if  granted  by  the 
gaoler.  The  chancellor,  then,  had  a  right  to  recommit.  The 
fifth  section  of  the  act  excepts  from  (he  penalty  when  the  re- 
coounitmenl  is  by  «  coufi  having  jurisdiction.  The  penalty 
applies  to  persons.  It  cannot  apply  to  a  oovri  recommitting 
a  party  who  has  been  illegally  discharged. 

The  diacharaee  was  firrai  the  impnsonmenl,  not  firom  the 
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IN  ERROR,  conviction,  which  remained  of  record.     And  the  order  of  com 
roitment  expressed  that  it  was  to  be  until  he  paid  the  money 
which  he  had  illegally  exacted. 

The  chancellor  clearly  had  jurisdiction,  and  the  order  was  a 
species  of  civil  execution.  (4  Bl,  Com.  284,  285.)  If  dis- 
charged for  the  informality  of  the  order,  or  without  any  reason, 
still  the  chancellor  had  a  right  to  recommit,  for  the  non-pay* 
ment  of  the  money.  It  is  incongruous  to  suppose  that  a  judge 
in  vacation  can  act  in  case  of  a  conviction  for  a  contempt ;  for 
the  habeas  corpus  does  not  bting  up  the  conviction,  nor  con  the 
judge  have  it  before  him,  for  he  has  no  supervisory  power.  If 
a  contrary  doctrine  should  be  admitted,  then  a  judge  of  the 
Supreme  Court,  in  vacation,  might  discharge  a  person  commit- 
ted by  order  of  that  court,  for  a  contempt ;  nay,  a  oommt^ 
sioner  would  have  the  same  power. 

The  judge  has  no  power  to  discharge  a  person  convict  fiom 
prison ;  and  no  penalty  can  be  incurred  from  recommitting  a 
convict.  There  was  no  need  of  a  trial.  The  judgment  was 
already  pronounced,  and  the  party  in  execution.  The  dis- 
charge by  the  judge  could  not  discharge  the  fjjfence. 

If  the  discharge  by  the  judge  was  illegal,  it  was  the  duty  of 
the  chancellor  to  recommit.  There  was  a  judicial  exercise  of 
discretion  and  judgment.  The  plea  states  that  the  defendant 
acted  as  a  court.  Is  it  just  or  reasonable  that  a  court  should 
be  subject  to  *this  penalty  for  the  honest  exercise  of  its  judg- 
ment ?  The  statute  did  not  intend  to  punish  an  error  of  judg- 
ment as  a  crime. 

Again,  the  penalty  is  against  a  person,  not  a  court.  Sup- 
pose the  Supreme  Court  should  commit  a  person  convicted  of  an 
offence,  and  the  chancellor  on  habeas  corpus  should  discbarge 
him,  and  that  court  should  re-commit  the  party ;  who  is  to 
be  liable  to  the  penalty  ?  Would  each  of  the  judges  be  liable? 
If  one  or  two  dissented  firom  the  opinion  of  the  rest  of  the 
court,  would  they  also  be  liable  ?  Is  the  penalty  to  be  divided 
among  the  judges,  and  how  is  it  to  be  levied  ?  In  the  present 
case,  the  proceeding  of  the  chancellor  has  been  sanctioned  by 
three  of  the  judges  of  the  Supreme  Court.  They  affirmed  his 
decision  and  remanded  the  prisoner.  If  the  chancellor  is  lia- 
ble to  the  penalty,  those  judges  are  equally  liable.  But  the 
statute  never  was  intended  to  apply  to  such  a  case,  or  to  pun- 
ish an  error  of  judgment.  The  habeas  corpus  act  was  intend- 
ed to  relieve  persons  committed  for  trial,  and  to  guard  against 
the  abuse  of  the  power  of  the  crown  andats  ministers  in  Eng- 
land, The  penalty  was  to  prevent  any  delay  in  the  ottoiomce 
of  writs  of  habeas  corpus,  as  to  which  no  discretion  was  to  be 
exercised.  The  evil  which  was  to  be  remedied,  was  the  delay 
in  bringing  persons  committed  to  prison  to  trial.  {Hawk.  b.  i. 
c.  14.  8.  24.) 

Again,  we  say  that  the  judges  of  the  superior  courts  are  not 
afasweroble,  personally,  for  their  judicial  acts.  There  is  a  dis- 
tinction between  an  excess  of  jurisdiction,  and  having  no  juris- 
diction at  all.  A  judge  is  to  be  excused  in  an  error  of  judg- 
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ment,  as  to  the  extent  of  his  jurisdiction.     If  any  fault  has   tn  ekior. 
been  committed,  in  the  present  case,  it  is  in  committing  for  a     albany 
constructive  contempt.     Is  the  defendant  to  be  made  answer-     April,  18I1! 
able  for  this  ?    If  he  is  liable  to  the  penalty  in  this  case,  he  is 
equally  responsible  for  every  decree  of  his  court  which  is  re- 
versed.    Who  would  dare  to  take  upon  himself  the  office  of  a 
i'udge,  if,  for  a  mistake  in  the  honest  exercise  of  his  judgment, 
lis  peace  is  to  be  disturbed  by  vexatious  suits,  his  property 
wasted,  and  liis  dignity  trampled  in  the  dust  ?  *  Are  the  judges 
of  the  courts  of  common  pleas,  many  of  whom  are  not  law- 
yers, to  be  answerable  for  errors  of  judgment  ?    Certainly  not. 
Judges  are  responsible  only  for  a  wilful  and  corrupt  violation  of 
duty ;  and  that  in  the  mode  pointed  out  by  the  constitution. 
They  may  be  impeached  and  degraded  from  office. 

Again,  this  is  an  action  for  a  penalty.  Penal  statutes  are  to 
•be  construed  strictly.  If  there  is  any  doubt,  the  construction 
ought  to  be  favorable ;  and  is  there  not  room  for  doubt,  when 
the  majority  of  the  Supreme  Court,  men  of  the  highest  judicial 
talents,  have,  by  their  decision,  sanctioned  the  decision  of  the 
cfaanceUor  ?  Is  a  statute  to  be  liberally  construed  to  work  a  for- 
feiture ?  Must  we  resort  to  a  subtle  and  refined  construction, 
to  minute  verbal  criticism,  in  order  to  spell  out  an  offence? 
Will  not  this  high  court,  in  such  a  case  os  this,  rather  adopt  a 
benign  and  liberal  construction  ?  Again,  it  is  to  be  observed, 
ibat  the  statute  provides,  in  case  of  actions  brought  against  a 
justice  of  peace,  mayor,  recorder,  alderman,  sheriff,  &c,  for 
any  thing  done,  by  virtue  of  their  office,  that  in  case  the  plain- 
tiff does  not  prevail,  he  shall  be  hable  to  dotiAle  costs.  Noth- 
ing is  said  in  this  statute  of  the  judges  of  the  higher  courts. 
This  silence  shows  that  the  legislature  did  not  suppose  the 
judges  of  those  courts  liable  to  such  actions,  otherwise,  projris- 
ion  would  have  been  made  to  protect  them,  also,  from  vexa- 
tious suits.  This  act  also  shows  that  the  legislature  intended 
to  restrain  such  actions,  even  in  regard  to  interior  magistrates. 

T.  A,  Unmet,  in  reply.  It  is  said  that  Mr.  Yaies  is  a  con- 
vict of  record.  It  is  true,  that  it  is  so  stated  in  the  pleadings. 
The  Court  of  Chancery,  as  a  court  of  equity,  is  not  a  court  of 
record.  The  orders  are  of  record,  but  not  that  the  conviction 
was  well  founded.  The  plaintiff  was  not  examined  on  inter- 
rogatories. The  established  mode  of  proceeding,  in  case  of  a 
contempt,  is  first  to  grant  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue ;  and  if  no  cause  is  shown,  the  attach- 
ment issues,  and  the  party  is  brought  into  court ;  interrogato- 
ries are  filed,  and  on  the  answers  of  the  party,  the  master  re- 
ports whether  the  party  is  in  contempt.  The  party  is  not 
bound  to  speak,  until  called  upon  by  interrogatories.  We  com- 
plain, then,  that  the  plaintiff  has  been  condemned  unheard. 
Agaiuj  it  is  said  that  the  commitment  was  for  the  non-payment 
of  the  costs.  Three  things  are  recited  in  the  order ;  the  dis- 
missal of  the  bill,  the  payment  of  costs,  and  the  commitment 
for  malpractice  and  contempt.  The  last  had  no  reference  to 
the  fir't  and  second.    The  costs  were  to  be  collected  in  the  or- 
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IN  ERROR,  dinaiy  way,  by  an  aftecbment  for  the  Bon-paymeiit  of  them 
Remuneration  was  not  the  object  of  the  eonumtment.  It  was 
solely  for  the  nfalpractice  and  contempt.  Bat  we  have  stif^iofted 
that  this  and  the  other  points  which  could  arise,  except  the  qoe0- 
tion  of  judicial  inviolability,  were  deimitely  settled  by  thv 
court,  in  the  case  of  JTie  people  v.  Yates ;  and  that  the  oni j 
point  for  discussion  in  this  •caose  was,  whetl^r  the  defendant 
was  liable  for  the  penalty.  But  this  court  of  dernier  resort 
has  been  called*  on  to  do,  what  no  such  court  ever  did,  to  over- 
turn its  former  decisions.  Inferior  courts,  it  is  true,  have  chang- 
ed, and  may  change  their  decisions.  But  if  the  decisions  of 
the  court  of  th#^  last  resort  are  not  to  be  pennanent  and  anal 
terable,  tlien  tl  ^re  '?  no  such  thing  as  settled  law.  The  decis- 
ion in  the  case  of  Fhe  people  v.  YateSy  as  soon  as  it  was  pro- 
nounced, was  the  established  law.  Is  it  to  be  changed  because 
it  is  recent,  and  as  yet  in  the  gn^I^  ^  Must  it  be  osriiied  by 
time,  before  it  can  be  fired  ?  The  decisions  of  this  court  are 
and  must  be  the  law,  until  altered  by  the  legislature.  In  Eng^ 
land,  in  consequence  of  the  decisions  of  their  courts,  the  act 
of  10  and  II  fVm.  III.  c.  16,  was  passed  to  enable  pos^Ao- 
mous  children  to  take  in  remainder,  in  the  same  manner  as  if 
they  had  been  bom  in  their  father's  life-time.  (3  BL  Com.  169. 
and  note  by  Christian.)  It  is  absurd,  then,  to  cite  aH  the  ati- 
thorities  and  cases  on  points  which  this  court  has  aJraady  set- 
tled. Why  is  this  court  called  upon  to  change  its  decisions, 
and  to  subvert  the  maxim  stare  decisis  1  Is  every  thing  to  be 
set  afloat,  and  th^  character  and  conseqaence  of  the  court  to 
be  lost  ?  If  it  can  thus  change  its  decisions,  the  court  itself 
ought  to  be  changed.  If  its  decisions  are  wrong,  let  them  be 
set  right  by  the  l^slature.  But,  if  the  court  itself  can  alter 
its. decisions,  it  is  in  vain  to  study  the  law.  I  protest,  there^ 
fore,  against  going  into  an  examination  of  the  points  abeady 
decided  by  this  court,  though  I  may  be  obliged  incidentally  to 
notice  some  of  them. 

It  has  been  said  that  the  English  habeas  corpus  act  and 
that  of  this  state  are  substantially  the  same,  and  are  to  receive 
the  same  construction,  and  that  the  former  was  intended  to 
guard  against  the  power  of  the  crown  and  its  ministers.  Hot 
as  there  is  no  king,  nor  lords,  nor  secretaries  of  stale  here  who 
can  commit,  that  could  not  be  the  object  of  our  statute. 

Again,  it  is  said  that  the  act  does  not  extend  to  convictions, 
or  persons  imprisoned  on  conviction ;  but  if  this  statute  gives 
no  supervisory  power,  what  will  be  the  consequence  in  regard  to 
the  convictions  of  inferior  magistrates?  If  a  person  should  be 
seized  by  lawless  force,  to  be  carried  out  of  the  country,  hovr 
is  he  to  be  relieved  in  vacation,  unless  the  statute  extends  tc 
imprisonments  generally?  Suppose  a  person,  unfasdy  and 
wrongfully  confined,  by  order  of  a  magistrate,  upon  an  all^a* 
tion  of  being  a  lunatic,  how  is  he  to  be  liberated  unless  by  the 
statute  ? 

But  according  to  the  practice  of  the  judges  of  the  Sapremo 
Court,  persons  convicted  have  fiequenUy  been  discharged 
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habeas  *carpU8.  Benedict  LewiSy  in  October,  180T,  and  inerrom. 
Hantuih  Clap,  in  October,  1810,  who  had  been  convicted  un-^ 
der  the  act  relative  to  disorderly  persons,  were  brought  before 
the  Chitf  Juetice  on  habeas  corpus  and  discharged.  Many 
years  ago,  William  Kettletas,  who  had  been  committed  for 
a  contempt,  by  order  of  the  assembly,  was,  after  the  adjourn- 
ment of  the  legislature,  brought  before  Mr.  Justice  Benson,  on 
habeas  corpus,  and  discharged  by  him.  Several  other  similar 
cases,  before  other  judges  of  the  Supreme  Court,  might  be  men- 
tioned. 

Again,  it  is  »aid  that  the  statute  extends  only  to  baUable  cf^ 
fences.  But  the  power  to  bail  does  not  depend  on  the  stat- 
ute. It  is  a  distinct  and  separate  power.  At  common  law,  a 
person  may  be  bailed,  without  being  brought  before  a  judge. 
{H,  P.  C.  126.)  This  statute  would  be  useless,  if  confined 
to  imprisonments  for  bailable  offences.  Is,  then,  this  great 
remedial  statute  to  be  placed  as  an  idol  in  the  temple,  without 
eyes,  without  hands,  without  ears,  without  intellect  or  sense ;  to 
be  worshipped  by  the  ignorant,  and  laughed  at  by  the  cunning? 

It  is  said  we  must  construe  the  act  in  reference  to  the  pre- 
amble. No.  The  preamble  was  struck  out  because  it  was 
false  and  inapplicable  to  this  country.  It  was  struck  out,  that 
the  legislature  of  the  state  might  go  beyond  the  English 
act ;  that  they  might  soar  above  that  statute,  weighed  down  to 
earth,  as  it  was,  by  the  doctrine  o(  impressment.  Our  act  was 
intended  to  extend  to  every  case  of  imprisonment.  In  Eng- 
land, the  habeas  corpus  act  is  a  political  engine.  I  ad  jure  this 
court  to  consider  the  dreadful  mischiefs  which  would  result 
from  limiting  this  act  according  to  the  construction  which  has 
been  given.  No  respect  for  any  individual,  however  high  in 
office,  and  respectable,  or  however  upright  his  intention, 
should  influence  this  court  to  sacrifice  a  law,  so  essential  to  the 
administration  of  justice,  and  the  protection  of  the  citizen. 

It  has  been  said  that  a  judge  has  no  power  to  c(Hnpel  a  re- 
turn of  the  cause  of  conviction  ;  but  all  commitments  of  infe- 
rior courts,  or  magistrates,  must  set  forth  the  cause,  otherwise 
they  are  void. 

A  person  legally  convict  cannot  be  discharged,  but  a  per- 
son convict  by  illegal  process,  may  be  discharged.  A  comma 
should  be  placed  after  the  word  convict,  and  after  execution, 
and  then  the  words  ''  legal  process,"  will  properly  read  as  ap- 
plicable to  convict. 

Another  objection  is,  that  the  power  of  the  judge  in  vaca- 
tion, and  that  of  the  Supreme  Court  are  different ;  but  except 
as  to  cases  *of  treason  and  felony,  their  powers  are  precisely 
the  same.  It  is  said  that  such  a  power  in  a  judge  would  be  li- 
able to  abuse.  So  is  all  judicial  power  liable  to  abuse ;  but  it 
must  be  confided.  That  it  may  be  abused,  is  no  reason  why 
it  should  not  be  given.  The  law  places  a  just  confidence  in 
the  judges,  that  they  will  act  with  caution  and  dem>eration,  and 
will  not  abuse  their  discretion. 

Unless  such  a  power  had  been  given  to  judges  in  vacation, 
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IN  ERROR,  of  supervising  convictions,  and  relieving  persons  illegally  im* 
'  prisoned,  the  greatest  oppression  would  be  practised.  The 
party  must  wait  weeks  before  he  can  apply  for  a  discharge. 

Thus  much  it  seemed  necessary  to  say,  in  answer  to  the  ob- 
jections which  have  been  raised. 

It  remains  to  examine  what  we  conceive  to  be  the  only  real 
point  of  discussion  in  this  cause,  that  is,  the  extent  of  judidai 
responsibility. 

The  Chitf  Justice,  in  delivering  the  opinion,  of  the  court  be- 
low, (5  Johns,  Rep.  290 — 298,)  admits  that  where  courts  of 
special  and  limited  jurisdiction  exceed  their  powers,  the  whole 
proceedings  are  coram  non  judice,  and  all  concerned  in  thein 
are  responsible.  He  asserts  the  inviolability  of  the  judges 
in  a  threefold  view;  1.  Where  a  court  of  special  and  limited 
jurisdiction  acU  within  the  sphere  of  that  jurisdiction : 

2.  That  this  protection,  or  irresponsibility,  is  absoluie  aod 
universal,  as  to  the  judges  of  the  superior  courts  of  general 
jurisdiction,  sich  as  the  Court  of  Chancery,  and  Supreme 
Court: 

3.  "  That  t]«e  law,"  in  the  language  of  Hawkins^  (b.  1 .  c  22. 
8.  6,)  '^  has  fr:^d  the  judges  of  all  courts  of  record  from  aD 
prosecutions  whatsoever,  except  in  parhament,  for  every  thing 
done  by  them  openly  in  such  courts,  as  judges." 

The  first  position,  though,  perhaps,,  susceptible  of  restrictioii: 
is  admitted  to  be  true  at  common  law. 

The  third  position  appears  to  be  an  extension  of  the  second 
position,  and  to  lay  down  that  the  absolute  and  universal  pro- 
tection there  spoken  of,  is  afforded,  not  only  to  the  superioi 
courts  of  general  jurisdiction,  but  to  every  court  of  record, 
from  the  highest  to  the  lowest,  whether  of  general  or  limited 
jurisdiction :  and,  perhaps,  it  will  be  found  that  those  superior 
courts  have  no  more  absolute  or  universal  protection,  than  an? 
other  court  of  record  ;  and  that  as  good  authority  is  to  be  found 
for  the  one  position  as  the  other.  But  if  the  exception  to  tlie 
first  position,  as  to  the  court  exceeding  its  powers,  be  true. 
there  must  be  an  error  in  the  *third  position,  for  many  courts 
of  record  are  courts  of  inferior  and  limited  jurisdiction  ;  such  as 
the  Marshalsea  Court  in  London ;  all  corporation  courts,  and 
courts  leet  in  England;  courts  of  common  pleas  in  the  several 
counties  of  this  state,  and  the  justices'  courts  in  tiie  city  of 
New-  York. 

This  position,  in  its  extended  sen.se,  is  not  only  contrary  to 
the '  exception  in  the  first  position,  which  is  admitted  to  be 
undoubted  law,  but  is  contrary  to  the  decision  in  the  Marskat- 
sea  casSy  and  is  not  supported  by  any  authority  whatever ;  for 
in  every  case  in  which  the  position  is  at  all  laid  down,  the 
judge  was  undoubtedly  acting  within  his  jurisdiction  ;  and  the 
only  question  was,  whether  any  proceedings  could  be  had 
against  him,  for  corruption,  misconduct,  or  violence  in  the  dis- 
charge of  duty,  while  acting  within  his  jurisdiction. 

In  the  case  of  27  Edw.  III.  pi.  18.  lAb.  Assisarumy  A.  as 
a  judge  of  oyer  and  terminer  had  jurisdiction  both  of  trespass 
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and  felony,  and  in  every  entry  on  the  record,  however  corrupt  m  error. 

his  conduct  was,  he  certainly  was  acting  within  his  jurisdiction. 

The  principle  of  that  case  is,  indeed,  perfectly  inapplicable  to 

the  position  laid  down.     It  was,  that  an  indictment  would  be 

an  averment  against  the  verity  of  a  record.     (12   Co.  24.  b. 

25.  a.)     In  truth,  this  difficulty  of  averring  against  a  record  is 

the  reason  why  the  expression  of  judges  of  record,  (tc.  is  so 

frequently  used ;   as  that  circumstance  frequently  created  an 

impossibUity  of  proceeding  against  them,  which  did  not  exist 

as  to  judges  not  of  record. 

In  9  Hen.  VI.  60.  pi.  9,  a  writ  on  the  case  was  brought 
against.^.,  setting  forth,  that  the  said  A.y  when  he  was  eschea- 
tar,  SfC,  took  an  office,  or  inquest,  by  twelve  jurors,  and  al- 
leged the  office  in  certainty,  and  how  he  had  returned  another 
office  contrary  to  this.  FtUthan  said,  this  action  does  not  lie, 
for  this  office  was  taken  by  virtue  of  a  writ,  and  so  it  is  in  some 
sort  a  judgment  of  record.  Bahingtan  said,  such  an  action 
could  not  be  maintained  against  a  justice  of  record ;  but  in  that 
case,  it  would  lie,  for  an  escheator  is  not  a  justice  of  record ; 
but  an  officer  of  record.  Martin  compared  it  to  a  false  return 
by  a  sheriff,  who  is  also  an  officer  of  record,  that  is,  not  a  judi- 
cial but  a  ministerial  officer,  and,  therefore,  the  office,  when 
eturned  by  him,  was  not  a  record. 

The  case  in  9  Edw.  IV.  3.  pi.  10,  was  an  action  of  tres- 
{Kiss,  assault  and  battery.  The  defendant  said,  that  at  the 
time  of  the  alleged  trespass,  he  was  a  justice  of  the  peace,  and 
the  plaintiff  made  an  assault  on  one  £.,  and  to  preserve  the 
peace,  the  defendant*  came  and  charged  him  to  keep  the  peace, 
and  he  would  not,  wherefore  he  peaceably  put  his  hands  on 
him  and  arrested  him  to  find  sureties  for  his  good  behavior, 
which  was  the  same  assault  for  which  the  plaintiff  brought  his 
action.  The  plaintiff  contended,  that  as  he  had  not  been  put 
in  gaol,  the  purpose  was  never  executed,  and,  therefore,  the  first 
arrest  was  tortious.  Choke  said,  when  the  defendant  arrested 
the  plaintiflf  it  was  good,  and  when  he  let  him  go  at  large,  it 
was  for  his  advantage,  but  it  would  be  otherwise  as  to  a  sheriflf. 
&c.  Littldon  added,  justices  of  the  peace  can  at  their  dis- 
cretion arrest  a  man  to  find  surety,  and  ahhough  he  should  let 
him  go  at  large  without  surety,  still  the  party  cannot  punish 
him ;  for  he  is  a  judge  of  record.  In  this  case  the  defendant 
was  clearly  acting  in  his  jurisdiction. 

In  21  Edw.  IV.  67.  pi.  49,  Catesby  came  to  the  bar  and 
moved,  that  there  was  no  difference  in  conspiracy  between  a 
juror  who  is  indicted  and  a  justice  of  the  peace  ;  but  both  shall 
be  always  excused.  Pigot  said,  this  is  not  just ;  for  the  juror 
takes  tbe  indictment  on  his  oath,  and  although  he  has  done 
wrong,  in  speaking  before  that  time,  yet  the  law  intends  when 
he  comes  to  take  the  oath  that  he  will  say  the  truth :  but  jus- 
tices of  the  peace  have  no  such  excuse  for  speaking  and  con- 
spiring before  the  sessions.  Catesby  said,  the  justices  of  the 
peace  are  sworn  to  do  their  duty,  as  well  as  the  jury  is  on  the 
indictment ;  and  when  a  man  comes  to  him  before  the  sessions, 
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JN ERROR,  and  shows  that  he  has  been  robbed  by  such  a  person ;  and 
ALBANY,  shows  the  si^piciousness  of  the  act  and  the  circumstance,  the 
Aprir,  1811.    justice  may  demand  of  him  diflferent  questions,  and  on  this  he 

^^^^^J^^**^  IS  held  to  inform.  Brian  said,  it  is  good  (if  you  do  so)  that 
V.  you  be  assisted  with  the  other  justices  of  the  peace,  for  one 

f^ativv.  justice  cannot  take  nor  hold  sessions  singly,  nor  do  any  thing 
singly,  but  take  sureties  of  the  peace ;  and  therefore  he  cannot 
take  this  information  singly,  and  for  what  he  does  m  the  ses- 
sions, he  is  excusable,  but  not  for  speaking  out  of  it.  Choke 
said,  it  is  hard  that  justices  of  the  peace  cannot  take  informa- 
tions out  of  the  sessions  ;  and  if  an  indictment  was  shown  to 
Catesby  and  Pigot,  king's  serfeanis,  whether  it  was  suffi« 
cient,  they  might  communicate  of  the  manner  and  the  matter 
of  the  indictment  by  law.  Pigot  said,  a  justice  of  the  peace, 
during  the  time  of  the  session,  may  take  information  of  the 
king;  but  if  he  does  any  thing  beyond  his  office,  he  is  punisha- 
ble, although  he  is  a  judge  of  record,  &c. 

[  •  410  ]  *The  doctrine  of  this  case  is  laid  down  too  broadly  by  the  Chief 
Justice;  it  was  not  maintained  by  all  the  judges  ;  nor  did  it 
extend  to  a  general  irresponsibility.  It  is  only,  that  for  what  a 
justice  did  in  the  sessions,  in  his  office,  he  was  not  amenable 
as  for  a  conspiracy.  And  many  cases  of  irresponsibility  of 
judges,  as  for  a  conspiracy,  may  be  found  in  the  Year  Books ^ 
some  of  which  are  referred  to  in  12  Co.  23.  And  that  case, 
Floyd  and  Barker,  does  not  lay  down  any  rule  of  general  ex- 
ception, but  is  confined  strictly  to  not  being  answerable  as  for 
a  conspiracy.  The  language  of  that  decision  is  not  fully  stated 
by  the  Chief  Justice.  It  is  there  said,  that  the  judges  are 
"  not  to  be  drawn  into  question  for  any  supposed  corruptitm 
which  extends  to  the  annihilating  of  a  record  of  any  judicial 

Croceeding  before  them,"  &c.  "  except  it  be  before  the  king 
imself,"  &c.  "  And  the  reason  why  a  judge,  for  any  thing 
done  by  him  as  a  judge,  by  the  authority  which  the  king  hath 
committed  to  him,  and  as  sitting  in  the  seat  of  tlie  king,  (con- 
cerning his  justice,)  shall  not  be  drawn  in  question,  for  any 
surmise  of  corruption,  except  before  the  king  himself,  is  for 
this,"  (fee.  There  is  nothing  in  that  case  which  goes  beyond 
a  protection  from  responsibility  for  a  conspiracy  or  corruption, 
as  to  any  thing  done  within  his  jurisdiction. 

Arie  v.  Sedgwick  (2  Roll.  Rep.  197.    Vide  Cro.  Jac.  583. 

601)  was  an  action  on  the  case  for  taking  a  false  oath  in  the 

JIlcT^Xun'  Court  of  Chancery.     Noy  was  merely   counsel,  (a)  and   he 

to^ve,    Ch.  J.  cited  a  case  in  30  and  31  Eliz.  in  B,  R.  in  which  it  was  ad- 

OuuH^hiru    i^^S^^  t^at  if  onc  gives  evidence  against  a  felon,  who  commit- 

and  Hrniigioon,  ted  no  felouy,  and  when   no  felony  was  committed,  that  an 

*'■'  action  on  the  case  lies  against  him  ;  no  action  on  the  case  lies 

against  a  judge  for  any  thing  which  he  does  as  judge  :  and  he 

cites  several  other  cases  from  the    Year  Books  to  the  saine 

effect.     His  positions  relate  only  to  things  done  in  the  course 

of  justice. 

Hammond  v.  Howell  (1  Mod,  184.  2  Mod.  218)  was  deci- 
ded  on  the  same  principle.  It  was  contended  that  although 
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the  trial  o(  Penn  and  Mead,  and  the  taking  of  the  verdict  was  mERROli 
within  the  commission,  yet  the  fining  of  the  jury  and  the  im- 
prisonment of  them  were  not  within  the  Commission.  But  the 
court  repelled  this  doctrine,  and  held  that  ^*  the  court  at  the 
Old  Bailey  had  jurisdiction  of  the  cattse,  and  might  try,  and 
had  power  to  punish,  a  misdemeanor  in  the  jury  to  acquit  the 
prisoners,  which  in  truth  was  not  so,  and  therefore  it  was  aii 
error  of  judgiiient  for  which  no  action  will  lie."  The  case  of 
^Groenveli  v.  Bumwell  (12  Mod.  886)  goes  on  the  same 
principle  that  the  court  had  jurisdiction,  and  on  the  principle 
laid  down  in  12  Co.  that  being  a  judge  of  record,  there  could 
be  no  averm^ent  .against  the  record,  as  to  the  maladministra- 
tion of  physic.  This  appears  from  the  second  and  fifth  points 
in  the  case,  and  from  the  last  point.  The  dicta  in  Miller  v. 
Searl  and  others,  (2  BL  Rep,  1145,)  show  pointedly,  that  as 
to  judges  of  courts  of  riecord,  the  exemption  (if  they  be  of  lim- 
ited jurisdiction)  is  only,  where  they  act  within  that  jurisdiction ; 
and  the  didum  of  Lord  Mansfiddy  in  Mostyn  v.  Fabrigas, 
(Cowp.  172)  is  of  the  same  kind.  The  case  of  Phelps  v.  Sill 
(I  Day's  Cases  in  Error,  315)  is  obviously  a  case  wherie  the 
court  was  acting  within  its  jurisdiction,  and  the  action  was 
brought  for  a  mere  error  in  judgment. 

There  remains,  then,  only  the  authority  of  Hawkins,  The 
passage  cited  from  his  book  contains  a  dictum  only  of  that 
writer.  It  is  found  under  the  title  Conspiracy,  and  is  to  be 
understood  as  applicable  only  to  cases  where  a  judge  is  not  re- 
sponsible for  a  conspiracy.  If  he  intended  to  lay  down  the 
doctrine  in  broad  and  general  terms,  as  to  the  irresponsibility 
of  judges  of  courts  of  record,  he  is  contradicted  by  what  he  him- 
self says,  ih  another  place.  (B.  1.  c.  28.  s.  4,  5,  6.)  "  The 
judgment  by  virtue  whereof  any  person  is  put  to  death  must  be' 
given  by  one  who  has  jurisdiction  in  the  cause  ;  for  otherwise, 
both  judge  and  officer  may  be  guilty  of  felony."  *'  And,  there- 
fore, if  a  court  of  common  pleas  give  judgment  on  an  appeal  of 
death,  or  justices  of  the  peace  on  an  indictment  for  treason,  and 
award  execution,  both  the  judges  who  give,  and  the  officers  who 
execute  the  sentence,  are  guilty  of  felony  ;  because  these  courts 
having  no  more  jurisdiction  over  those  crimes  than  private  per- 
sons, their  proceedings  thereon  are  merely  void,  and  without 
any  foundation.  But  if  the  justices  of  peace,  on  an  indict- 
ment of  trespass,  arraign  a  man  for  felony  and  condemn  him, 
and  he  be  executed,  ihe  justice  only  are  guilty  of  felony,  and 
not  the  officer  who  executes  the  sentence ;  for  the  justices  had 
a  jurisdiction  over  the  offence,  and  their  proceedings  were  ir- 
regular and  erroneous  only,  but  not  void."  He  is  contradict- 
ed, also,  by  the  opinion  in  the  case  of  the  Marshalsea,  (10 
Co.  66—76,)  and  by  De  Grey,  Ch.  J.  in  MUler  v.  Searle,  (1 
IV.  BL  1 141,)  that  "  in  all  the  cases  where  protection  is  given 
to  the  judge  giving  an  erroneous  judgment,  he  must  be  acting 
OB  judge  f  that  is,  he  must  be  *acting  within  his  jurisdiction. 
If  the  court  below. meant  no  more  than  that  a  judge,  acting 
within  his  jurisdiction,  is  not  to  be  responsible  for  an  error  or 
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IN  ERROR,  judgment,  that  doctrine  is  not  denied.    It  is  laid  down  by  Cote, 

ALBANY      ^^^  '^^  never  been  disputed ;  but  if  the  Chief  Justice  means 

April,  181 /.    to  go  further,  and  say  that  a  judge  of  a  superior  court  is  not 

'^'^^^''^^^  responsible,  when  acting  beyond  his  jurisdiction,  then,  we  hum- 

V.  bly  contend  his  position  is  not  law.     The  second  position  of 

Law^o.      tl^e  court  goes  to  the  absolute  and  universal  irresponsibility  of 

the  judges  of  superior  courts,  whether  they  have  jurisdiction  or 

not.     It  has  no  other  support  than  the  dictum  of  Lord  Chief 

Justice  De  Orey,  and  is  contrary  to  the  rule  as  broadly  laid 

down  in  10  Co.  76.  a.  and  to  Hawkins.   (P.  C.  b.  1.  c.  28.  s. 

5.  Bac.  Abr.  Murder  and  Homicide.  E.  1 .) 

All  superior  courts  are,  in  some  degree,  limitpd  ip  their  juris- 
diction, and  there  is  no  reason  why  they  should  be  more  pro- 
tected than  courts  of  inferior  and  more  limited  jurisdiction.  If 
the  law  grants  this  protection,  in  charity  to  the  frailty  of  human 
judgment,  surely  this  charity  ought  to  be  extended  to  judges 
of  inferior  courts,  who  possess  less  learning  and  experience  to 
guide  their  judgment. 

The  only  distinction  I  know  of,  in  this  view  of  the  sub- 
ject, between  courts  of  superior  and  inferior  jurisdiction,  is  the 
one  laid  down  in  Jennings  v.  Hankyn,  (^Carth.  11,)  where  the 
party  moved  in  arrest  of  judgment,  that  tlie  bond  was  in  the 
county  palatine  of  Chester,  and  so  the  Court  of  K.  B.  not  hav- 
ing jurisdiction,  the  proceedings  were  coram  non  judice :  and 
the  court  said,  '^  that  the  party  by  pleading  in  chief,  had  ad- 
mitted the  jurisdiction,  and  could  not  make  the  objection 
afterwards ;"  for  "  it  was  not  like  a  court  of  limited  jurisdiction, 
holding  plea  of  a  cause  arising  without  it,  for  there  all  is  void 
as  coram  non  judice."  With  respect  to  inferior  courts,  the 
judge  must  protect  himself  by  expressly  showing  that  he  acts 
within  his  jurisdiction ;  but  as  to  superior  courts,  that  shall  be 
presumed  in  their  favor,  unless  the  contrary  be  shown. 

But  admitting  the  position,  on  the  other  side,  to  be  truC)  it 
can  only  be  applied  to  actions,  at  common  law,  for  torts.  It 
is  not  applicable  to  an  action  expressly  given  by  statute  for  a 
penalty.  The  statute,  by  giving  the  penalty,  has  said  that  the 
judges  shall  not  have  that  immunity. 

The  words  ^'  done  qf  record'*  have  no  application  to  what  a 
judge  does  when  acting  beyond  his  jurisdiction.  What  a  judge 
does. out  of  his  jurisdiction  is  not  done  of  record. 

Then  what  is  meant  by  the  words  of  the  statute,  '^  having 
[ *4I3 ]  jurisdiction  *of  a  cause ?"  Jurisdiction  is  the  power  to  try  or 
jus  dicere  super  causam.  It  is  not  enough  that  the  court 
should  have  jurisdiction  of  the  ^'  subject  mdtter ;"  it  must  have 
jurisdiction  of,  or  a  power  to  try,  the  individual  cause.  Be- 
cause the  chancellor  has  jurisdiction  in  regard  to  contempts  in 
his  court,  it  does  not  follow  that  he  had  jurisdiction,  after  the 
discharge  of  Mr.  Yates,  of  the  particular  cause.  I  do  not  me^ 
to  say  whether  the  chancellor,  after  the  discharge  of  Mr.  Yates, 
might  not  have  granted  a  rule  upon  him  to  show  cause,  and 
have  proceeded  against  him  for  the  contempt ;  but  after  the 
diischarge^  the  particular  cause  was  res  judicata.  It  is  un- 
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necessary,  therefore,  to  answer  the  question  whether  the  dis-  in  error, 
charge  exculpated  Mr.  Yates,  or  not,  or  whether  the  chanceU 
lor  might  not  have  proceeded  against  him  as  in  a  new  cause. 
What  we  contend  for  is,  that  the  defendant  had  no  right  to 
commit  again  in  the  same  cause.  The  defendant,  however, 
chose  to  adhere  to  this  particular  cause,  and  to  vindicate  his 
authority,  and  prove  his  power  superior  to  that  of  Mr.  Justice 
i^encer.  He  proceeded  with  the  law  before  him ;  he  meant 
to  test  and  try  the  law ;  and  was  willing  to  put  his  power  at 
hazard  on  this  point,  and  to  risk  the  consequences  of  the  statute. 

As  a  judge,  in  vacation,  has  no  power  to  enforce  obedience 
to  his  order  by  any  process  for  a  contempt,  the  statute  has  pro- 
vided the  sanction  of  a  penalty,  in  order  to  compel  that  obe- 
dience. Every  person  who  refuses  to  obey  the  order  of  dis- 
charge is  made  liable  to  the  penalty. 

It-is  said,  that  the  penalty  is  given  only  against  persons  act- 
ing ministerially  or  extra-judicially.  But  are  not  persons  act- 
ing ministerially,  and  who  are  bound  to  obey,  more  protected 
than  the  judges  ?  Shall  the  officer  be  liable  to  the  penalty,  and 
the  judge  escape  ?  If  the  officer  is  bound,  under  the  penalty, 
not  to  obey ;  is  it  not  clear  that  the  judge  ccmnot  have  juris- 
diction ?  A  judge  is  only  a  judge,  when  he  acts  judicially  or 
within  his  jurisdiction.  If  he  acts  beyond  his  jurisdiction,  he 
is,  as  to  such  act,  a  person,  not  a  judge. 

Though  in  the  first  section  of  the  act,  the  word  court  is  used, 
yet  where  the  penalty  is  given,  the  word  person  is  used.  If 
the  chancellor,  or  judge  of  the  Supreme  Court,  in  vacation, 
upon  view  of  the  warrant  of  commitment  or  detainer,  or  on 
oath  of  a  copy  being  denied,  shall  refuse  to  allow  a  writ  of 
habeas  corpus,  he  shall  forfeit  to  the  party  aggrieved  1,250 
dollars.  The  allowance  of  a  writ  o(  habeas  corpus,  we  contend, 
is  a  judicial  act;  and  the  *judge  is  compelled,  under  the  pen- 
alty, to  exercise  his  judicial  discretion ;  and  if  he  refuses  to 
allow  a  habeas  corpus  to  which  the  party  is  entitled,  will  an 
error  of  judgment  protect  him  against  the  penalty  ?  This,  then, 
is  contrary  to  the  common  law  doctrine,  that  a  judge  is  not  re- 
sponsible for  an  error  of  judgment.  And  does  not  the  fifth 
section  equally  entrench  on  that  doctrine,  and  make  a  judge 
liable  for  recommitting  a  person  discharged  under  a  habeas 
corpus,  though  he  does  it  under  a  mistake  ?  The  penalty  ex- 
tends to  every  judicial  character  who  should  disregard  the  dis- 
charge ;  and  without  such  a  penalty,  the  power  of  a  judge  in 
vacation  would  be  impotent  and  ineffectual.  The  act  says 
"any  colorable  pretence  or  variation  in  the  warrant  of  commit- 
ment notwithstanding."  A  ministerial  officer  will  not  alter  the 
warrant ;  but  the  court  or  judge  who  has  the  power  of  commit- 
ment. The  penalty  being  given  as  the  sanction  of  the  judge's 
authority  in  vacation,  it  must  be  so  construed  as  to  be  a  com- 
petent sanction,  and  affects  judges,  otherwise,  they  would  disre- 
gard the  discharge.  It  follows,  that  when  the  judge  has  a  right 
to  discharge,  the  penalty  attaches  on  whoever  recommits.    And 
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jy  ERROR,  it  has  been  settled  b/  this  court  that  Mr.  Justice  Spenar  bftd 
ALBANY,    a  right  to  discharge. 

April,  1811.  The  consequences  of  the  construction  for  which  we  contend 
have  been  depicted  in  strong  colors ;  but  suppose  the  act  had 
said,  in  express  terms,  that  no  judge  of  the  Supreme  Couiti 
or  any  other  court,  should  recommit  a  person  who  had  been 
discharged  by  habeas  carpus,  in  vacation,  those  evil  cons^ 
quences  would  not  h^ve  been  supposed  or  apprehended. 

Lewis,  Senator,  was  of  opinion  that  the  .judgment  of  the 
Supreme  Court  ought  to  be  affirmed,  aud  gave  his  reasons  ^t 
ia)  The  le-  length,  (a) 
^^pment  at      P.i^ATT,  Senator.     In  examining  this  interesting  case,  two 
the  tune,  is  un-  cardinal  points  are  presented : 

J^  to  sute      j^  jj^^  ^^^  chancellor  a  right  to  recommit  the  plantiff,  aft^r 
the  discharge  by  Mr.  Justice  Spencer? 

2.  If  he  bad  no  such  right,  is  he  liable  for  the  penalty  now 
claimed  ? 

The  consideration  of  the  first  question  involves  an  inquirj : 
1.  Whether  the  original  commitment  by  the  chancellor  was 
legal  ? 
[  ^415  ]  *2.  Whether  Mr.  justice  Spencer  had  a  right  to  revise  the 

adjudication  of  the  chancellor,  in  the  matter  of  complaint 
against  John  V,  JV.  Yates  ^  and  discharge  the  prisoner  on  h/h 
beas  corpus  1 

3.  Whether  the  recommitment  of  Mr.  Fa^e^  by  tbe  chaocel- 
]or,  qfter  the  actw4  discharge  by  Mr.  Justice  Spencer,  W9fl 
lawful? 

Before  I  proceed  to  examine  these  questions,  it  is  proper  to 
notice  a  preliminary  objection  insisted  on  by  the  counsel  for 
Mr.  Yates.  They  contend  that  the  door  to  these  inquiries  is 
now  shut,  by  the  decision  of  this  court,  at  its  last  session,  in 
the  case  of  John  V,  JV.  Yates  and  The  People. 

I  cannot  admit  the  doctrine  of  immutability  in  the  decisions 
of  this  court,  to  the  unqualified  extent  claimed  by  the  plaintiff's 
counsel. 

The  decisions  of  courts  are  not  the  law ;  they  are  only  m- 
dence  qf  the  law.  And  this  evidence  is  stronger  or  weaker, 
according  to  the  number  and  uniformity  of  adjudications,  the 
unanimity  or  dissension  of  the  judges,  the  solidity  of  the  rea- 
sons on  which  the  decisions  are  founded,  and  the  perspicuity 
and  precision  with  which  those  reasons  are  expressed.  The 
weight  and  authority  of  judicial  decisions  depend  also  on  tbe 
character  and  temper  of  the  times  in  which  they  are  pronoun- 
ced. An  adjudication  at  a  moment  when  turlwlent  passions 
or  revolutionary  frenzies  prevail>  deserves  much  less  respect, 
than  if  it  were  made  at  ^  season  propitious  to  impartial  inquiry, 
and  calm  deliberation. 

The  peculiar  organization  and  practice  of  this  court,  renders 
it  difficult  to  establish  a  system  of  precedents.  In  the  Supreoie 
Court  the  judges  confer  toother,  compare  opinions,  weigh  each 
other's  reasons,  and  elicit  light  irom  each  other.  If  they  agree, 
one  is  usually  delegated  by  the  others,  not  only  to  pronounce 
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Jodgment,  but  to  ass^n  reasons  for  the  whole  bench.    But  even  in  ekmom 
m  that  court,  and  in  the  courts  of  Westminster  HaU^  the  judges    albany 
who  silently  acquiesce  in  the  result,  do  not  consider  themselves    Apni,  isif. 
bound  to  recognise  as  law  all  tha  dicta  of  the  judge  who  deliv- 
«ir8  the  opinion  of  the  court. 

In  this  court,  the  members  never  hold  any  previous  consul- 
tation together ;  we  vote,  for  the  most  part,  as  in  our  legislative 
capacity.  Few  assign  any  reasons^  and  fewer  still  give  written 
opinions  which  may  be  reported.  For  these  reasons,  I  think 
it  would  be  extravagant  and  dangerous,  U)  consider  the  dicta 
and  opinions  *of  a  single  member,  as  settUng  definitively  the  [*416] 
law  of  the  land,  on  all  the  points  on  wbich  he  chooses  to  give 
opinions,  or  to  assign  reasons. 

In  the  case  of  J.  V,  N»  Yaies,  at  the  last  session,  only  one 
member  (Mr.  Clinton)  gave  a  written  opinion,  or  assigned  rea- 
sons for  reversing  the  jud^ent  of  the  Supreme  Court.  (6 
Johns.  Rep.  49(5.)  Alnajority  of  the  members  voted  for  re- 
versing that  judgment ;  but  whether  upon  the  grounds  taken» 
and  the  reasons  assigned  by  Mr.  Clinton^  it  is  impossible  to 
know.  It  is  certain  that  a  majority  agreed  in  the  result ;  but 
there  is  no  certainty  that  any  two  of  tliat  majority,  grounded 
their  opinions  on  any  one  of  the  various  points  that  were  dis- 
cussed and  reUed  on  by  Mr.  Clinion. 

One  point  insisted  on  in  the  eloquent  opinion  of  that  senator, 
was,  that  the  recommitment  by  the  chancellor  was  by  order^ 
and  that  it  ought  to  have  been  by  attachment.  (6  Johns.  Rep. 
512.)  This  was  a  material  question  in  the  former  record.  It 
may  be  that  the  other  members  of  the  court  who  voted  for  the 
reversal  of  that  judgment,  rested  their  opinions  on  that  point 
alone ;  and  if  so,  that  decision  has  no  bearing  on  the  present 
question. 

This  suit  is  for  the  penalty  for  recommitting  after  a  discharge 
on  habeas  corpus ;  and  the  question  is  not  as  to  the  mode^  but 
as  to  the  right  of  recommitting.  If  the  recommitment  was 
^'  knowingly  contrary  to  the  statute,"  it  is  immaterial  whether 
it  was  by  order,  or  by  attachment ;  for  the  defendant  is  equally 
liable  in  both  cases. 

If  that  question  were  material  in  this  case,  it  might  be  shown 
that  courts  of  record  may  commit  by  order,  or  by  writ;  but  a 
magistrate,  ndt  sitting  as  a  court  of /ecord,  can  commit  only  by 
toarrant,  under  his  hand  and  seal.  (2  Hate's  P.  C  122.  2 
RoU.  Abr.  559.     Taylor  v.  Real) 

Considering  the  questions  which  now  arise,  as  not  necessarily 
prejudged  by  the  former  decisions  of  this  court,  I  shall  now 
proceed  to  examine  them,  on  the  general  grounds  of  reason 
and  authority. 

The  right  of  punishing  for  contempts  by  summary  conviction, 
is  inherent  in  all  courts  of  justice,  and  legislative  assemblies  ; 
and  is  essential  for  their  jm^tection  and  existence.  It  is  a 
branch  of  the  common  law,  adopted  and  sanctioned  by  our 
state  constitution.  The  discretion  involved  in  this  power  is, 
ID  a  great  measure,  arbitrary  and  unde&nable ;  and  yet  tlie  ex- 
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IN  ERROR,  pertence  of  ages  has  ^demonstrated,  that  it  is  perfectly  com^ 
ALBANY  patible  with  civil  bberty,  and  auxiliary  to  the  purest  ends  o( 
April,  1811.    justice. 

The  known  existence  of  such  a  power  prevents,  in  a  thou- 
sand instances,  the  necessity  of  exerting  it ;  and  its  obvious  li- 
ability to  abuse,  is,  perhaps,  a  strong  reason  why  it  is  so  sel- 
dom abused. 

This  power  extends  not  only  to  acts  which  directly  and 
openly  insult,  or  resist  the  powers  of  the  court,  or  the  persons 
of  the  judges,  but  to  consequentiali  indirect  and  canstructitx 
contempts,  wMch  obstruct  the  process,  degrade  the  authority, 
or  contaminate  the  purity  of  the  court.  (4  BL  Cknn.  280. 
2  Hawk,  b.  2.  c.  22.     1  Com.  Dig.  Attachment,  A.) 

The  officers  of  the  court  are  peculiarly  subject  to  its  discre- 
tionary powers,  and  may  be  punished  in  this  summary  manner, 
for  oppression,  extortion,  negligence  or  abuse  in  their  official 
capacity.  (1  Bac.  Abr.  tit.  Attachment.  2  Hawk.  tit.  At^ 
tachment.    3  Atk.  568.) 

A  contempt  is  an  offence  against  the  court,  as  an  organ  of 
public  justice ;  and  the  court  can  rightfully  punish  it  on  sum- 
mary conviction,  whether  the  same  act  be  punishable  as  a  crime 
or  misdemeanor,  on  indictment,  or  not.  To  challenge  a  senator 
or  a  judge,  may,  under  circumstances,  be  a  contempt ;  but  is 
certainly  indictable.  A  conviction  on  indictment  will  not 
purge  the  contempt ;  nor  will  a  conviction  for  a  contempt  be 
a  bar  to  an  indictment.  The  offence  may  be  double  ;  and  so 
are  the  remedy  and  the  punishment.  For  instance,  assatilts 
in  the  presence  of  the  court,  rescous,  extortion,  libels  upon  the 
court  or  its  suitors  relating  to  suits  pending,  forging  a  writ, 
&c.  are  indictable  offences ;  and  certainly  they  are  also  CKm- 
tempts. 

Contempts  are  never  merged  in  statute  offences,  without 
express  words  for  that  purpose. 

In  this  case  it  appears  that  a  complaint  was  made  to  the 
chancellor  against  the  plaintiff,  by  Samuel  Bacon,  a  suitor, 
founded  on  his  own  affidavit,  and  the  affidavits  of  Peter  fV. 
Yates  and  Richard  S.  Treaty  charging  that  the  plaintiff,  being 
a  master  in  chancery,  filed  a  bill,  on  behalf  of  Samuel  Bacon, 
and  subscribed  to  it  the  name  of  Peter  W.  Yates,  one  of  the 
solicitors  of  that  court,  without  the  knowledge  or  consent  of 
P.  W.  Yates;  and  had  acted  as  solicitor  in  the  prosecution  of 
the  cause,  under  the  assumed  name  of  P.  W,  Yates.  It  also 
appears  by  the  order  of  conviction,  that  the  plaintiff  "  was 
regularly  required"  to  answer  this  complaint  before  the  chan- 
cellor ;  and  that  he  did  not  appear  to  answer  it.  *  Whereupon, 
the  chancellor  made  an  order  in  the  minutes  of  the  court, 
<'  that  the  bill  be  dismissed,  that  the  said  John  V.  N.  Yates 
pay  all  the  costs  accrued  in  the  suit ;  and  that  the  said  J.  V. 
N.  Yates  be  committed,  for  his  said  malpractice  and  cof^ 
tempt"  An  attachment  accordingly  issued ;  and  the  plaintiff 
was  arrested  and  imprisoned  under  it. 

After  reciting  the  facts  charged  against  the  plaintiff  in  the 
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order  of  conviction,  and  in  the  attachment,  these  words  are  in  error, 
added,  '^  contrary  to  the  statute  in  such  case  made  and  provi- 
ded, in  vtrilful  violation  of  his  duty  as  master,  and  in  contempt 
of  the  authority  of  this  court." 

The  question  here  presented  is,  whether  the  chancellor  had 
a  right  to  make  this  order,  and  to  issue  this  attachment? 

I  am  of  opinion  that  the  order  is  clearly  a  conviction  for  a 
contempty  and  in  legal  construction  imported  nothing  more. 
The  words  "  contrary  to  the  statute,  in  wilful  violation  of  his 
duty  as  master,  and  in  contemptof  the  authority  of  this  court,'* 
in  the  connection  in  which  they  stand,  are  mere  expletiveSy 
showing  a  strong  sense  of  the  indignity  offered  to  the  court ; 
but  are  not  a  substantive  ground  of  conviction.  If  those  words 
had  been  omitted,  the  conviction  would  have  been  complete ; 
and  I  think  its  legal  import  is  the  same  with  or  without  those 
words. 

Suppose  that  instead  of  those  words,  the  order  had  stated 
that  the  facts  charged  were  "  contrary  to  the  precepts  of  our 
holy  religion  ;"  would  it  be  contended  that  the  order  was  void, 
and  that  the  chancellor  had  usurped  ecclesiastical  powers  ? 
Suppose  he  had  stated  that  the  conduct  of  Mr.  Yates  was 
"  contrary  to  the  laws  of  all  civilized  countries,"  would  it  be 
said  he  had  assumed  universal  jurisdiction  under  those  laws  7 
Utile  per  inutih  nan  vitiatur. 

The  attachment  recites  the  order  or  adjudication  of  convic- 
tion, and  "  therefore"  commands  the  sheriff*  to  imprison  John 
V,  N.  YateSy  "  until  the  further  order  of  our  said  court." 

I  consider  this  writ  as  an  attachment  for  a  contempt ;  and  I 
think  it  a  distortion  of  its  plain  import,  to  say  that  it  implies 
any  assumption  of  criminal  jurisdiction,  or  that  the  chancellor 
held  cognisance  of,  or  meant  to  punish,  the  acts  complained 
of,  as  a  statute  offence. 

That  the  acts  of  fraud,  imposition  and  extortion,  of  which 
Mr.  Yates  was  so  convicted,  amouifted,  in  judgment  of  law, 
to  a  high-handed  contempt,  I  have  no  doubt ;  and  that  it  was 
the  right  and  the  duty  of  the  chancellor  to  punish  him  for  it, 
and  to  compel  *him  summarily,  to  reimburse  the  money  he 
had  extorted  from  the  suitor,  is  equally  clear. 

It  is  contended  that  the  attachment  is  illegal,  because  it  was 
founded  on  conviction  without  an  examination  on  interrogatories. 

To  this  objection  several  answers  occur :  1.  It  does  not  ap- 
pear from  the  attachment,  whether  there  was  such  an  exami- 
nation or  not ;  nor  does  the  law  or  usage  require  that  the  whole 
proceedings  which  led  to  the  conviction,  should  be  recited  in 
the  attachment. 

2.  If  we  recur  to  the  conviction,  or  order  for  the  attactupent, 
it  appears  that  Mr.  Yates  refused  to  answer  the  comfHaint, 
*'  although  regularly  required  so  to  do  ;"  and  I  think  such  re- 
fusal to  answer,  is  not  only  a  waiver  of  the  right  of  being  ex- 
amined on  interrogatories,  but  an  admission  that  the  complaint 
was  well  founded. 

3.  That  the  chancellor  had  a  right  to  dispense  with  such 
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MN  ERROR.  examinatioDy  if  in  his  judgraent  the  proof  by  affidavits  is  snffi- 
ALBANY  cient  in  itself,  and  of  such  credit,  as  that  a  denial  by  the  party 
April,  1811.  accused,  under  oath,  would  not  countervail  the  affidavits. 
{ICxng  v.  Vaughatiy  Doug.  516.    4  BL  Com.  284.) 

4.  We  are  not  now  deliberating  on  an  appeal  from  chancery. 
We  must  confine  ourselves  to  the  record  brought  here  by  the 
writ  of  error.  The  only  question  is,  whether  the  judgment  of 
the  Supreme  Court  is  right ;  and,  of  course,  we  have  no  rooce 
power  to  examine  the  proceedings  which  led  to  the  conviction, 
or  the  grounds  of  the  adjudication  in  chancery,  than  the  Su- 
preme Court  had.  If  there  was  no  essential  defect  on  the  (ace 
of  the  attachment,  and  it  purported  to  be  an  attachment  for  a 
contempt,  we  are  bound  to  presume  that  the  conviction  on 
which  it  issued  was  regular  and  well  founded. 

The  last  objection  to  the  original  commitment  is,  that  it  was 
^^  until  the  further  order  of  the  court  ;*'  and,  therefore,  it  is  not 
definite  and  terminable,  either  by  the  efflux  of  time,  or  on  the 
doing  of  some  act  by  the  prisoner. 

The  object  of  this  commitment  was  to  compel  remuneration 
to  the  injured  suitor ;  and  also  to  punish  Mr.  Yates  for  con- 
temning the  autboritv  of  the  court,  and  polluting  the  streams 
of  justice.  It  was  unpossible  to  foresee  when  he  would  in- 
demnify the  suitor,  and  make  satisiactory  atonement  for  his 
affi-ont  to  public  justice ;  there  seems,  therefore,  an  obvious 
propriety  in  directing  the  imprisonment  *''  until  the  further 
order  of  the  court.''  It  is  equivalent  to  saying,  as  in  common 
warrants,  '^  until  he  be  delivered  by  due  course  of  law."  It 
is,  in  fact,  as  definitive  as  the  nature  of  the  case  would  admit ; 
for  if  it  had  been  '^  until  he  makes  satisfaction  to  the  injured 
party,  and  acknowledges  his  contrition  for  his  offence,"  the 
court  must,  at  last,  judge  of  the  compliance  ;  and  it  would  in 
either  case  be,  in  efiect,  during  the  pleasure  of  the  court. 

I  think  it,  however,  a  sufficient  answer  to  say,  that  the  pre- 
cedents uniformly  agree  with  the  form  of  this  attachment,  in 
that  respect,  and  that  the  established  usage  in  all  our  courts, 
and  in  the  English  courts,  distinctly  traced  back  to  the  Year 
BookSy  also  corresponds  with  it.  "This  long  usage  proves  that 
it  is  wise  and  safe.  But  if  it  be  in  itself  wrong,  we  have  a 
right  to  apply  the  maxim,  communis  etrorfacUjus, 

The  commitment  of  George  Clarke  for  a  contempt,  at  the 
last  session,  was  '<  during  the  pleasure  of  the  senate."  It  has 
been  said  that  ^^  such  an  imprisonment  ceases  with  the  ad- 
journment of  the  legislature,  and  is,  therefore,  terminable  on 
the  happening  of  that  event."  (Opinion  of  Clinton^  Senator, 
6  Johns.  Rep.  506,  507.)  But  to  this  it  may  be  answered, 
that  the  imprisoxunent  does  not  necessarily,  or  of  coursey  cease 
witvthe  adjournment.  The  prisoner  can  then  be  released 
ordy  on  habeas  corpus ;  and  I  trust  it  will  not  be  contended 
that  a  commitment  is  legal,  wherever  it  leaves  the  prisoner 
liable  to  a  discharge  on  habeas  corpus.  Besides,  the  adjourn- 
ment of  the  legislature  depended  on  their  own  volition,  subject 
only  to  the  right  of  prorofi:ation  by  the  governor.  It  was, 
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therefore,  an  imprisonment  during  pleasure^  in  the  largest  inerror. 
sense,  and  not  terminable  by  the  efflux  of  time.     There  was     albany 
DO  certainty  that  the  senate  would  ever  adjourn.     The  house    April,"  isu'. 
of  assembly  expires  annually,  but  the  senate  exists  in  perpe- 
tuity. 

I  have  now  arrived  at  the  conclusion  that  the  original  im- 
prisonment of  Mr.  Yates  was  a  legal  commitmefu,  upon  a 
conviction  for  a  contempt 

The  next  question  is,  whether  Mr.  Justice  Spencer  bad  a 
n^ht  to  discharge  Mr.  Yates  on  habeas  corpus,  from  his  im- 
prisonment under  the  attachment  c^the  CouK  of  Chancery? 

Serjeant  Hawkins  (b.  2.  c.  15.  s.  73.  76)  shows,  that  the 
superior  courts  pay  the  highest  regard  to  each  other's  decisions, 
and  will  presui^ie  them  to  be  agreeable  to  law,  unless  the  con- 
trary expressly  appears. 

♦Since  the  violent  contest  between  the  Court  of  Chancery  [  •  421  ] 
and  the  King's  Bench,  in  the  reign  of  James  I.  the  English 
authorities  uniformly  show  a  scrupulous  forbearance  in  their 
courts  to  interfere  with  each  other's  proceedings,  in  matters 
of  contempt.  The  case  of  Chambers  (Cro.  Gar,  168)  ex- 
emplifies this  remark.  He  was  committed  for  a  contempt,  ai^d 
upon  being  brought  into  the  King's  Bench,  on  habeas  corpus^ 
he  was  remanded,  and  the  court  said  ''  it  is  not  the  usage  of 
this  court  to  deliver  one  committed  by  the  decree  of  one  of 
tlie  courts  of  justice."  Such  has  been  the  uniform  tenor  of 
JEkiglish  decisions  down  to  the  era  of  our  independent.  This 
principle  has  been  so  fully  recognised  by  our  courts,  that  no 
question  has  arisen  upon  it  before  the  present  case.  It  is 
founded  on  this  strong  reason,  that  these  superior  courts  are 
coordinate.  Equal  confidence  is  reposed  in  their  learning  and 
integrity  ;  And  it  is,  therefore,  unfit  that  one  should  assume  a 
right  to  judge  of  the  other's  proceedings,  especially  as  the 
constitution  has  provided  a  tribunal  for  the  express  purpose  of 
correcting  their  errors. 

Such  an  exercise  of  power  by  the  Saprexfie  Court  would 
distort  the  symmetry  and  proportion  of  our  system  of  appellate 
jurisdiction ;  but  the  deformity  is  still  more  glaring  when  the 
power  is  exercised  by  ^  judge  in  vacation. 

The  case  of  Oist  v.  Bowman,  (2  Bay's  Bep.  182,)  in  the 
Supreme  Court  of  South  Carolina^  in  the  y/qigr  1798,  bears  a 
strong  analogy  to  the  present  case.  Bowmaaik  was  committed 
for  a  contempt,  by  an  order  of  ope  of  the  three  chancellors, 
who  compose  the  Court  of  Chancery  in  that  state  ;  and  being 
brought  before  the  Supreme  Court,  on  habeas  corpus,  a  ques- 
tion was  made  whether  one  of  the  three  chancellors  was  com- 
petent to  make  such  an  order  of  commitment ;  and  it  was 
unanimously  decided  that  the  prisoner  was  not  entitled  to  be 
discharged  by  the  common  law  judges';  that  the  habeas  corpus 
act  did  not  embrace  the  case ;  that  the  Supreme  Court  had 
no  jurisdiction,  and  that  tbev  ought  to  refer  the  question  to  the 
Court  of  Chancery.     This  doctrine  is  great  authority,  because 

347 


421 


CASES  IN  THE  COURT  OF  ERRORS 


April,  1811. 


[•422] 


IN  ERROR,  it  was  made  by  the  highest  tribunal  of  a  sister  state,  whose 
ALBANY,    civil  institutions  are  congenial  with  our  own. 

It  seems  to  be  conceded  that  a  judge  in  vacation  had  no 
power,  at  common  law,  to  allow  a  habeas  corpus^  or  to  make 
any  order  in  relation  to  it.  His  power,  in  that  respect,  is  de- 
rived solely  from  the  statute  called  the  habeas  corpus  act. 
Judge  Spencer,  in  this  *instance,  marked  the  writ  "  by  statute^* 
and  thereby  evinced  that  he  claimed  jurisdiction  under  the 
statute  only. 

I  cannot  perceive  any  difference  between  our  habeas  corpus 
act  and  that  of  Great  Britain^  in  relation  to  the  point  now 
before  us.  Whether  a  judge  in  vacation  has  any  powers  under 
this  statute,  other  than  to  bail  persons  committed  for  trial,  or 
to  keep  the  peace,  and  answer  indictments,  is  a  question  which, 
perhaps,  need  not  be  decided  in  this  cause.  There  seems, 
however,  strong  ground  to  conclude,  that  his  power  "  extends 
only  to  cases  of  commitment  for  such  criminal  charge  as  can 
produce  no  inconvenience  to  public  justice,  by  a  temporary 
enlargement  of  the  prisoner  ;  all  other  cases  of  unjust  imprison 
ment  being  left  to  the  habeas  corpus  at  common  law,"  which 
can  only  be  issued  in  term.  (3  BL  Com,  137.  10  Mod. 
429.)  It  is,  however,  very  clear  from  the  express  exceptions 
in  the  statute,  that  a  judge  in  vacation  has  no  right  to  dis- 
charge "  persons  convict,  or  in  execution  by  legal  process." 

In  ^imining  the  original  commitment  by  the  chancellor, 
my  juc^ment  is  satisfied,  that  it  was  neither  more  nor  less 
than  a  commitment  on  a  conviction  for  a  contempt.  I  am, 
therefore,  obliged  to  conclude  that  the  decision  of  his  honor 
Judge  Spencer  was  erroneous  on  that  point  I  think  Mr. 
Yates  was,  in  the  true  sense  of  the  third  section  of  the  habeas 
corpus  act,  "  a  person  convict,  or  in  execution  by  legal  pro- 
cess," and,  therefore,  expressly  within  the  exception  to  the 
powers  given  to  the  judge  by  the  statute  under  which  he  dis- 
charged the  plaintiff. 

Mr.  Yates  was,  however,  actually  discharged  by  Judge 
Spencer;  and  this  brings  me  to  the  next  inquiry,  whether  the 
recommitment  by  the  chancellor,  after  the  actual  discharge 
by  Mr.  Justice  Spencer,  was  lawful  ? 

The  fifth  section  of  the  habeas  corpus  act  declares,  "  that 
no  person  who  shall  be  set  at  large  upon  any  habeas  corptis^ 
shall  be  again  imprisoned  for  the  same  offence,  unless  by  the 
legal  order  or  process  of  the  court  wherein  he  is^bound  by  re- 
cognisance to  appear,  or  other  court  having  jurisdiction  of 
the  cause" 

I  think  Mr.  Justice  Spencer  exceeded  his  jurisdiction  in  dis- 
charging Mr.  Yates,  and,  of  course,  that  discbarge  was  unau- 
thorized and  void.  It  had  no  more  legal  operation  or  effect, 
than  if  the  habeas  corpus  act  had  never  existed  ;  and  the  right 
of  recommitment  by  the  chancellor  rests  on  the  same  footing 
as  if  Mr.  Yates  had  been  discharged  on  the  order  of  any  private 
citizen. 

*^In  discharging  Mr.  Yates,  Judge  Spencer  acted  ministeri- 
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aUjfy  or  if  judiciaily J  he  acted  as  a  court  of  special  and  lin^  in  error. 
Ued  jurisdiction  under  the  statute,  and  the  prooeeding  was  c<h 
ram  nonjudice. 

In  my  judgment,  the  chancellor  had  originally  "jurisdiction 
of  the  cause,''  that  is,  of  the  cause  of  commitment ,  which  was 
"for  malpractice  and  contempt;"  and,  of  course,  this  pre- 
sents a  case  clearly  within  the  exception  in  the  fifth  section  of 
the  statute. 

If  it  be  a  case  within  that  exception — ^if  Judge  Spencer  acted 
txtrajudiciailyj  in  discharging  the  prisoner,  it  seems  to  me 
against  sound  legal  discretion  to  contend  that  such  a  discharge, 
by  a  person  having  no  right  to  make  it,  can  be  effectual  and 
conclusive  to  rescue  a  prisoner  in  execution  for  a  contempt, 
and  to  exculpate  him  from  the  guilt  established  by  liis  convic- 
tion. 

The  Court  of  Chancery  not  only  had  "  jurisdiction  of  the 
cause,"  but  exchisvoe  jurisdiction.  No  court  can  punish  for 
contempts  of  another  court.     And  if  the  discharge  by  the 

I'udge  is  conclusive,  whether  right  or  wrong,  and  whether  he 
lad  jurisdiction  or  not,  it  must  result,  that  a  man  who  stands 
convicted  of  a  gross  contempt  against  the  Court  of  Chancery, 
and  a  daring  aifront  to  public  justice,  may,  without  satisfaction, 
and  without  pardon,  escape  all  punishment,  and  bid  defiance 
to  all  the  constituted  authorities  of  the  state. 

Such  a  doctrine  would  go  to  prove  that  a  judge  in  vacation 
has  not  only  a  poller  to  revise  the  decisions  of  every  court  in 
the  state,  but  that,  in  effect^  he  may  exercise  the  power  of 
pardoning  convicts.  Suppose  a  person  convicted  of  mur- 
der, or  treason,  ani  on  writ  of  error  the  Supreme  Court 
pronounce  judgment  of  death,  and  the  executive  refuses  to 
respite  the  sentence,  cvn  the  idea  be  tolerated,  that  a  judge  of 
the  Supreme  Court,  in  vocation,  or  a  recorder  of  JVcic^-fbrfc, 
Albany  or  Hudson^  (who  have  equal  powers,)  may  conclu- 
sively discharge  the  culpiit  on  kabcas  corpus,  at  the  moment 
of  execution  ?  Such  a  desp.otic  control  over  judicial  decisions, 
and  executive  discretion,  would,  indeed,  secure  the  personal 
liberty  of  one  man,  but  its  inevitable  tendency  would  be  to 
enslave  millions. 

For  these  reasons,  I  think  the  chancellor  had  a  perfect  right 
to  recommit  Mr.  YateSy  for  the  same  offence.  He  was  equally 
liable  to  recommitment  as  if  he  had  escaped  from  prison,  or 
been  rescued  by  violence. 

But  if  I  am  mistaken  in  every  position  which  I  have  laid 
down,  *there  still  remains  this  solemn  and  important  question  ; 
is  the  defendant  responsible,  in  this  action,  for  acts  done  by 
him  officially  and  judicially  as  chancellor  of  this  state  ? 

In  order  to  give  a  just  construction  of  the  fifth  section  of 
the  habeas  corpus  act,  which  gives  the  penalty  claimed  by  the 
suit,  it  is  necessary  to  examine  the  law  generally  in  regard  to 
the  responsibiUty  of  judicial  officers. 

Serjeant  Hawkins  (b.  1 .  c.  7.  s.  6)  lays  down  this  general 
rule,  "  that  the  law  has  freed  the  judges  of  all  courts  of  record 
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IN  ERROR,  from  all  prosecutions  whatsoever,  except  in  the  parliament,  fot 
any  thing  done  4)y  them  openly  in  such  courts  as  judges." 
The  English  authorities,  from  the  Year  Books  down  to  the 
present  day,  uniformly  establish  and  fortify  this  doctrine,  ifcat 
where  courts  of  special  and  limited  jurisdiction  exceed  their 
rightful  powers,  the  whole  proceeding  is  coram  nonjudice,  and 
all  concerned  in  such  void  proceedings  are  liable  to  an  action 
by  the  party  injured.  {Case  of  Marshalsea,  10  Co.  68.  Ter- 
ry V.  Huntingdon,  Hardr.  480)  But  in  the  case  of  Miller  ▼ 
Seare,  (2  Bl  Rep.  1141,)  Lord  Chief  Justice  De  Grey  said 
**  that  the  judges  of  the  courts  of  general  jurisdiction  were 
not  liable  to  answer  personally  for  their  errors  in  judgment 
The  protection  as  to  them  is  absolute  and  universal ;  with  re- 
spect to  the  inferior  courts,  it  is  only  while  they  act  within 
their  jurisdiction." 

In  support  of  this  doctrine,  I  refer  generally  to  Book  of 
Assise,  27  Edw.  III.  pi.  15.  9  Hen.  VI.  60.  pi.  9.  9  Edw. 
IV.  3.  pi.  10.  Floyd  and  Barker,  12  Co.  23.  Aire  v.  Sedg 
wick,  2  Roll.  Rep.  199.  Hammond  v.  Howell,  1  Mod,  184. 
Groenvelt  v.  Bumwell,  1 2  Mod.  286.  1  Salk.  396.  1  Ld. 
Raym.  454.  Milter  v.  Scare,  2  Bl.  Rep.  1145.  Mostyn  v. 
Fabrigas,  Cowp.  172. 

This  rule  has  been  invariably  acknowledged  as  law  in  this 
state;  (2  Caines*  Rep.  312;)  and  has  b^n  recognised  and 
supported  by  our  sister  states.  In  the  case  of  Phelps  v.  *SJB, 
in  the  Supreme  Court  of  Connecticut,  (1  Day^s  Cases  in  Er- 
ror,  315,)  a  suit  was  brought  against  a  judge  of  probate,  for 
omitting  to  take  security  from  a  guardian,  and  the  court  heM 
that  the  action  would  not  lie.  They  said,-  "It  is  a  settled 
principle  that  a  judge  is  not  to  be  questioned  in  a  civil  suit  for 
doing,  or  for  neglecting  or  refusing  to  do,  a  particular  official 
act,  in  the  exercise  of  judicial  power." 

In  the  ca'c  of  Lining  v.  Bentham,  in  the  Supreme  Court 
of  South  Carolina,  (2  Bay's  Rep.  I,)  in  1796,  it  was  unani- 
mously decided  *that  a  justice  of  the  peace  may  commit  for  a 
contempt ;  that  his  warrant  of  commitment  under  his  hand  and 
seal  was  the  best  evidence  of  the  contempt ;  and  that  he  was 
not  liable  to  an  action  for  what  he  did  in  his  judicial  capacity, 
though  he  was  subject  to  indictment  if  he  acted  oppressively. 

The  same  court,  in  1796,  in  Brodie  v.  Rutledge,  (2  Bay^s 
Rep.  69,)  held  that  it  was  a  well-settled  rule  of  law,  that  no 
suit  wouM  lie  against  a  judge,  for  any  judgment  rendered  by 
him  in  his  judicial  character ;  though  liable  to  impeachment. 

Our  statute  is  a  transcript  from  the  English  habeas  corpus 
act,  and  Serjeant  Hawkins,  in  his  learned  exposition  of  that 
statute,  (Hawk.  h.  2.  c.  15.  s.  24,)  says,  "  the  habeas  corpus 
act  makes  the  judges  liable  to  an  action  at  the  suit  of  the  party 
in  one  case  only,  viz.  in  refusing  to  award  a  habeas  corpus; 
and  seems  to  leave  it  to  their  discretion,  in  all  other  cases,  to 
pursue  the  directions  of  the  act  in  the  same  manner  as  they 
ought  to  execute  all  other  laws,  without  making  them  subject 
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to  the  action  of  the  party,  or  to  .any  other  express  penalty  or  m  error. 
forfeiture." 

The  fifth  section  gives  a  penalty  against  "  any  person  who 
shall  knowingly,  contrary  to  this  act,  recommit  or  imprison  for 
the  same  offence,  or  pretended  offence,  any  person  so  set  at 
large,"  &c. 

I  consider  this  section  as  having  no  application  to  the  chan" 
cMoTj  or  judgeSy  in  their  judicial  character.  This  penalty 
applies  only  to  magistrates  and  others  who  act  ministerially 
as  conservators  of  the  peace,  or  who  commit  for  trial,  or  to  an- 
swer indictments. 

If  the  penalty  for  recommitting  applies  to  the  chancellor, 
while  sitting  as  a  court  of  chancery,  it  must  equally  apply  to 
all  the  judges  of  the  Supreme  Court  sitting  together  in  term  ; 
and  if  the  penalty  be  incurred  by  the  Suprenie  Court,  com- 
posed of  five  judges,  how  are  they  to  be  sued,  jointly  or  sever- 
ally ?  If  the  judges,  or  a  majority  of  them,  are  Kable  to  be  sued 
as  a  court,  before  what  tribunal  are  they  to  be  sued?  If  in  the 
Counts  of  Common  Pleas,  do  the  parties  lose  the  benefit  of  a 
writ  of  error  to  the  Supreme  Court  ?  Or  are  the  judges  to  sit  in 
judgment  on  themselves?  These  absurd  consequences  evince 
that,  as  courts,  they  were  never  intended  to  be  made  responsi- 
ble to  the  party  in  a  private  suit.  Consider  them  liable  in 
their  ministerial  capacity  only,  and  the  construction  of  this 
statute  accords  with  the  established  and  revered  principles  of 
the  common  law. 

The  authorities  cited  show  the  general  reason  and  policy  of 
the  *law  in  maintaining  judicial  inviolability ;  and  surely  we 
ought  not  to  adopt  a  construction  of  this  statute  abhorrent  to 
every  principle  of  justice  and  sound  policy,  unless  that  inter- 
pretation be  imperiously  required  by  the  express  and  unequiv- 
ocal terms  of  the  statute.  In  this  case  the  defendant  acted  in 
his  judicial  character,  "  as  chancellor,  and  not  otherwise." 
There  is  no  pretence  that  he  acted  from  corrupt  motives ;  on 
the  contrary,  it  is  expressly  admitted  that  his  intentions  were 
pure. 

That  a  chancellor  or  judge  of  the  Supreme  Court  shall  be 
compelled  to  decide  new  and  difficult  questions  of  law  or  equi- 
ty, at  the  peril  of  incurring  a  severe  penalty,  if  they  happen  to 
decide  wrong ;  that  pure  intentions  and  honest  endeavors  to 
perform  their  official  duties  shall  afford  them  no  protection, 
are  propositions  repugnant  to  reason  and  humanity,  and  cannot 
be  law. 

The  habeas  corpus  act  is  justly  prized  as  one  of  the  bul- 
warks of  freedom,  and  can  be  endangered  only  by  its  misappli^ 
cation  and  abuse.  Let  us  beware,  that  in  our  zeal  for  securing 
personal  liberty,  we  do  not  destroy  the  virtuous  independence 
and  rightful  authority  of  our  courts  of  justice,  and  thereby  sub- 
vert the  foundations  of  social  order. 

So  long  as  our  courts  are />ure,  enlightened  and  independent ^ 
we  shall  enjoy  that  greatest  of  earthly  blessings,  a  government  of 
laws;  but  whenever  these  tribunals  shall  cease  to  deserve  that 
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IN  ERROR,  character,  the  standard  of  justice  and  civil  liberty  must  give 
place  to  the  sceptre  of  a  tyrant! 

My  opinion  is,  that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed. 

Paris,  Senator,  concurred. 

Brett,  Bruyn,  Haight,  Hall,  Hopkins,  Huhphrets, 
Martin,  Phelps,  Stearnes,  White  and  Williams,  Sena- 
tors, were  also  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed,  but  did  noi  state  their  reasons. 

Clinton,  Senator.  Great  pains  and  much  argument  have 
been  employed  by  the  counsel  for  the  defendant,  to  overthrow 
a  decision  made  by  this  court  at  the  last  session,  and  to  de- 
monstrate, not  only  that  the  conclusions,  but  the  reasoning 
adopted  on  that  occasion,  were  untenable  and  fallacious.  Al- 
though this  course  is  unprecedented  and  totally  unwarranted, 
yet  the  patience  of  the  "^court  was  yielded  without  reluctance 
to  a  protracted  discussion,  which  terminated  in  establishing 
what  was  never  questioned :  that  the  Court  of  Chancery,  as 
well  as  every  other  court,  has  a  right  to  punish  contenipts,  and 
to  apply  the  rod  of  chastisement  to  the  conduct  of  its  officers. 
But  that  chancery  has  the  power  of  punishing  for  crimes  ;  that 
a  violation  of  a  statute  is  not  a  misdemeanor,  and  that  judicial 
responsibility  is  to  ride  over  the  rights  of  the  people,  and  the 
constitution  of  the  land,  are  positions  which  yet  remain  totally 
unestablished.  Although  I  am  wilUng  to  yield  every  tribute 
of  applause  to  the  erudition  and  ingenuity  of  the  counsel  em- 
ployed for  the  defendant,  vet  I  cannot  concede  that  they  have 
succeeded  in  overturning  the  decision  of  tliis  tribunal.  If  I  could 
conceive  it  relevant  to  the  discussion  to  enter  into  a  defence 
of  the  judgment  of  the  court,  I  should  not  consider  it  attended 
witli  any  difficulty  to  present  a  complete  vindication  ;  but  a 
measure  of  this  kind  would  be  an  admission  that  a  court  might, 
at  any  time,  and  at  all  times,  review  its  own  decisions,  or  the 
decisions  of  its  predecessors,  and  pronounce  the  law  to  be  dif- 
ferent, at  different  periods  and  on  different  occasions,  thereby 
entirely  destroying  the  authority  of  precedent,  converting  the 
judge  into  the  legislator,  and  reducing  us  to  a  situation  where  we 
might  truly  say,  '^  Misera  est  servitus  ubijusest  aut^vagumatU 
incognitum"  In  the  case  of  Hartshorne  and  others  v.  Slighiy 
(3  Johns.  Rep,  562,)  it  was  insinuated,  with  a  view  of  obtain- 
ing the  benefit  of  a  second  writ  of  error,  that  courts  might  and 
ought  to  review  their  decisions.  On  that  occasion,  I  thought 
it  my  duty  to  resist  a  doctrine  which  I  then  considered,  and 
still  do  consider,  as  of  the  most  pernicious  tendency ;  and  I 
animadverted  upon  it  in  the  following  words :  '^  Tliis  cause  is 
now  before  us,  and  it  does  not  avail  the  plaintiff  in  error  to  say 
that  courts  may  and  ought  to  review  their  own  decisions. 
This  court  will  hardly  admit  that  doctrine.  A  motion  for  a 
re-hearing  afler  judgment  has  never  been  made  or  sustained^ 
when  a  cause  has  been  once  settled.  When  a  decision  has 
been  pronounced  here,  the  law  is  established  ;  and  no  powet 
can  change  it  but  the  legislature.  The  rule  becomes  bind- 
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ing,  not  only  upon. all  subordinate  tribunals,  but  upon  this   m error. 
court." 

A  contrary  determination  would  involve  not  only  the  great- 
est absurdities,  but  the  greatest  mischiefs.  Inferior  tribunals 
would  be  without  chart  or  compass ;  the  authority  of^ecisions 
would  be  •done  away,  and  one  fourth  of  the  senators  of  this 
court  changing  every  year,  adjudications  would  fluctuate  with 
the  mutations  of  members.  What  was  law  yesterday,  would 
not  be  law  to«day.  It  has  never  been  known,  at  least  in  a 
court  of  dernier  resorty  that  its  decisions  have  been  altered  or 
revised  in  any  other  way  than  by  the  legislative  power ;  and 
even  in  courts  not  of  dernier  resort,  if  a  different  course  has 
been,  at  any  time,  pursued,  it  has  been  remarked  as  a  singu- 
larity. And  when  Lord  Kenyon  attempted  to  question  the 
authority  of  an  adjudication  of  his  predecessor,  it  was  consid- 
ered as  an  anomaly,  not  as  a  rule  in  the  conduct  of  judicial 
tribunals.  Stare  decisis  et  non  quieta  movere,  is  a  maxim 
justly  held  in  the  highest  veneration. 

Admitting,  then,  the  authority  of  the  adjudication  of  last 
session,  we  have  next  to  inquire  into  its  bearing  upon  this 
cause.  The  present  suit  is  brought  to  recover  a  penalty  under 
the  fifth  section  of  the  habeas  corpus  act,  which  is  in  the  fol- 
lowing Words :  "  And  be  it  further  enacted,  that  no  person, 
who  shall  be  set  at  large  upon  any  habeas  corpus,  shall  be 
again  imprisoned  for  the  same  offence,  unless  by  the  legal  order 
or  process  of  the  court,  or  other  court  having  jurisdiction  of  the 
cause.  And  if  any  person  shall  knowingly,  contrary  to  this  act, 
recommit  or  imprison,  or  cause  to  be  recommitted  or  impris* 
oned,  for  the  same  offence  or  pretended  offence,  any  person  so 
set  at  large,  or  shall  knowingly  aid  or  assist  therein,  he  shall  for- 
feit to  the  party  aggrieved  1,250  dollars,  any  colorable  pretence 
or  variation  in  the  warrant  of  commitment  notwithstanding." 

The  decision  of  last  session  was  on  a  writ  of  error,  brought 
on  a  judgment  on  a  habeas  corpus.  It  appeared  that  the 
plaintiff  in  this  cause  was  committed  by  the  chancellor.  That 
ne  was  discharged  by  a  judge,  in  vacation,  under  the  habeas 
corpus  act ;  re-imprisoned  oy  the  chancellor,  after  such  dis- 
charge ;  and  that,  finally,  the  case  was  brought  before  the  Su- 
preme Court,  in  which  three  of  the  five  judges  decided  in  favor 
of  the  legality  of  the  imprisonment;  and  that  this  court  revers- 
ed that  decision,  considering  the  original  imprisonment  unjus^ 
tifiable,  and,  of  course,  the  incarcerations  as  aggravations  of 
first  wrong. 

It  is  not,  then,  to  be  wondered  at,  that  the  counsel  for  the 
defendant  should  have  pointed  their  principal  attack  at  that  de- 
cision of  this  tribunal.  If  that  adjudication  was  right,  it  is  dif^ 
ficult  to  conceive  how  the  defendant  can  escape  from  the  penalty 
of  the  statute  ;  and  there  can,  indeed,  be  no  door  of  retreat, 
unless  we  •suppose,  that  it  was  founded  exclusively  on  the 
illegality  of  the  original  commitment,  and  on  the  judgment  of 
the  Supreme  Court,  without  any  reference  to  the  proceedings 
under  the  habeas  corpus  act,  or  unless  we  take  the  broad 
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IN  ERROR,  ground  of  judicial  irresponsibility,  or  the  more  narrow  ground 
of  the  inapplicability  of  the  statutory  prohibition  to  courts  in 
general,  especially  to  the  court  in  question.  On  the  supposi- 
tion that  our  decision  cannot  be  questioned,  denied,  or  ex- 
plained aHvay,  as  to  its  genera!  result,  these  are  the  only  three 
points  which  can  be  brought  to  bear  in  favor  of  the  defence. 

As  to  the  first  point,  it  is  explicitly  denied  that  the  decision 
was  not  in  part  bottomed  on  the  proceedings  under  the  habeas 
corpus  act.  The  only  opinion  delivered  in  coincidence  with 
the  judgment  of  the  court,  took  notice  at  large  of  that  branch 
of  the  subject  and  considered  a  judge  in  vacation  a  competent 
tribunal  in  such  case  ;  his  discharge  as  final  and  conclusive,  and 
a  reimprisonment,  after  that  discharge,  as  an  infraction  of  the 
statute.  It  would,  therefore,  in  strictness,  not  be  necessary  to 
revive  this  discussion,  but  as  it  has  been  much  labored,  I  shall 
bestow  a  few  remarks  upon  it. 

It  appears  obvious  to  me,  that  the  habeas  corpus  act  was 
intended  to  invest  the  same  power  in  a  judge  in  vacation  that 
the  Supreme  Court  has  in  term.  The  same  limitations  of  pow- 
^r  that  controlled  their  proceedings  at  common  law  were  appli- 
ed to  the  judge  under  the  statute ;  and  as  he  is,  in  this  respect, 
a  creature  of  the  statute,  it  became  necessary  to  define  the 
power  in  the  act  communicating  it.  The  common  law  restric- 
tions upon  the  power  of  the  court  were  imposed  upon  that  of 
the  judge;  and  if  he  cannot  take  cognisance  of  other  commit- 
ments than  for  crimes,  if  he  cannot  meddle  with  convictions 
whether  legal  or  illegal,  they  are  equally  restrained ;  and,  per- 
haps, there  is  only  one  case  in  which  the  court  will  interfere  in 
favor  of  a  prisoner  in  which  a  judge  will  not,  and  that  is  in 
case  of  dangerous  sickness,  when  the  laws  of  humanity  require 
their  interposition ;  and  in  a  situation  like  this,  the  common 
law,  in  a  spirit  of  benevolence,  has  planted  no  check  against 
judicial  discretion. 

If  the  power  of  the  judge  is  only  limited  to  commitments  for 
crimes,  as  has  been  zealously  contended  for  by  the  defendant, 
it  would  not  bear  him  out  in  this  case,  because  the  conviction 
was  for  a  crime,  and  therein  principally  consisted  its  illegality  ; 
but  this  construction  is  not  only  in  the  teeth  of  existing  prac- 
tice, but  *in  the  face  of  the  statute.  It  cannot  be  denied  but 
that  the  power  of  the  judge,  or  commissioner,  is  conmiensurate 
with  all  unjust  imprisonment,  except  in  treason  and  felony,  and 
this  has  been  the  invariable  understanding,  and  undisputed 
practice,  until  the  agitation  of  this  cause  has  elicited  new  and 
extraordinary  doctrines.  The  object  of  the  statute  would  be 
greatly  frustrated,  if  a  judge  has  no  right  to  take  notice  of  ille- 
gal convictions ;  if  he  is  confined  to  crimes  only,  what  remedy 
is  there  for  all  illegal  imprisonments  in  other  respects?  Must 
the  injured  party  wait  until  the  sitting  of  the  Supreme  Court? 
And  will  damages  to  any  extent,  in  an  action  for  a  false  im- 
prisonment, atone  for  a  violation  of  feeling,  and  personal  liber- 
ty, and  an  infraction  of  the  great  rights  which  distinguish  a 
free  man  from  a  slave  ?  Suppose  a  child  is  torn  firom  his  pa 
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rent,  a  wife  from  her  husband,  a  citizen  from  his  habitation,  in  error 
and  placed  ii\  close  confinement,  is  there  no  court  of  summary     albany, 
jurisdiction  authorized  to  grant  relief?     Is  he  to  be  told  that    April,  laii. 
he  must  \<^ait  until  the  Supreme  Court  convenes,  which  may  ^'""^^^J!^^ 
be  in  not  less  than  three  months  ?     And  are  we  to  suppose  *        v. 
that  our  law  would  be  silent  on  a  point  of  so  great  and  of  such      >-a»"»o- 
obvious  importance  ?     But  the  law  is  not  silent ;  it  arms  the 
judge  with  power  over  all  persons  imprisoned ;  whereas  that 
of  Great  Britain  is  confined  to  crimes.     Because  the  two 
statutes  vary  in  that  important  respect,  and  because  ours  has 
not  a  preamble  like  that  of  the  British  statute,  and  because  in 
the  last  edition  of  the  revised  laws,  a  preamble  was  struck  out, 
it  is  maintained  that  they  are  similar,  or,  in  plain  English^  that 
they  are  alike,  although  they  differ. 

At  the  last  session,  it  was  earnestly  contended  not  only  by 
the  bar,  but  by  some  of  the  bench,  that  as  long  as  the  convic- 
tion was  not  quashed  or  reversed,  no  court  or  judge  could 
grant  relief  by  habeas  corpus.  But  the  leading  case  of  Bush- 
ell,  in  C.  B.  and  a  train  of  decisions  founded  upon  it,  which 
were  produced  and  relied  on,  seem  to  have  imposed  silence  on 
this  head.  But  it  is  now  asserted  that  a  judge  is  restrained  from 
interfering  with  any  conviction  whatsoever,  on  account  of  the 
words  ''  other  than  persons  convict,  or  in  execution  by  legal 
process."  A  commitment  in  consequence  of  a  conviction  is 
an  execution.  If  a  judge  has  a  right  to  take  cognisance  of  an 
illegal  execution,  he  has,  of  course,  a  right  to  notice  the  case 
of  a  person  convict,  because  the  execution  is  bottomed  on  the 
conviction,  and  the  words  by  legal  process^  refer  not  only  to 
the  legality  of  the  execution,  but  to  the  legality  of  the  convic- 
tion. Where  the  execution  is  not  legal,  the  *judge  may  re-  [*^431] 
lieve.  Why  not,  then,  where  the  conviction  is  illegal  ?  The 
conviction  does  not  incarcerate ;  it  is  the  mittimtis  emanating 
from  the  conviction  ;  and  in  the  case  before  us,  the  relief  grant- 
ed was  on  the  attachment,  which  was  the  execution  confining 
the  prisoner.  That  the  statute  authorizes  the  judge  to  inter- 
fere in  cases  of  execution,  other  than  executions  by  legal  pro- 
cess, cannot  be  questioned,  nor  is  it  attempted  to  be  deniedl^ 
But  how  many  cases  can  be  shown  where  the  judges  have  re- 
lieved in  this  summary  way  ?  Some  have  been  particularly 
referred  to.  Those  of  Benedict  Lewis  and  Hannah  Clapp, 
fell  under  the  cognisance  of  the  Chief  Justice,  in  which  he 
very  properly  and  efficiently  extended  relief.  The  judge  is 
unquestionably  constituted  a  tribunal  to  examine  the  legality 
of  the  conviction  and  the  execution.  If  they  are  according  to 
law,  he  is  restrained  from  interfering ;  but  if  they  are,  in  his 
opinion,  illegal,  then  he  may  relieve  the  prisoner  ;  and  this  be- 
ing the  case,  it  is  immaterial  whether  his  decision  is  correct  or 
not,  as  it  respects  the  power  of  chancery,  or  any  other  tribunal 
or  person,  to  reimprison,  except  the  court  that  has  power  to 
try  the  cause. 

But  it  is  maintained  that  admitting  the  illegality  of  the  im- 
prisonment, yet  the  chancellor;  acting  as  a  court,  is  irresponsi- 
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iN  ERROR,  ble,  particularly  to  private  prosecution  or  indictments  ;  and  a 
variety  of  learning  and  not  a  little  declamation^  have  been  dis- 
played in  support  of  this  position. 

The  Chitf  Ju$tice,  in  his  elaborate  opinion,  has  exhausted 
all  that  can  be  said  on  this  subject ;  and  in  noticing  it,  I  shall 
certainly  treat  him  with  all  the  respect,  so  iustly  due  to  his 
high  station  and  eminent  talents.  Whether  he  has  travelled 
out  of  the  usual  routine  of  judicial  conduct,  to  support  a  cause 
which  was  not  then  debated  by  the  plaintiff,  is  not  a  material 
point  for  inquiry,  because,  in  giving  an  opinion  he  had  un- 
doubtedly a  right  to  assign  his  reasons  at  large ;  and  because 
we  have  every  reason  to  believe  he  considered  it  his  duty  to 
vindicate  judicial  irresponsibility  to  its  fiill  extent,  from  a  sin- 
-cere  conviction  that  it  is  connected  with  the  due  administra- 
tion of  justice,  and  with  the  best  interests  of  the  country. 

Where  a  judge  acts  within  his  jurisdiction,  it  would  entirely 
destroy  his  independence  and  his  usefulness,  if  he  were  liable  to 
answer  to  individuals  who  miffht  conceive  themselves  aggrieved 
by  his  decisions.  It  is  the  lot  of  humanity  to  err,  and  what 
man  would  take  an  office,  which  would  expose  him,  in  the  ex- 
ecution of  ^its  duties,  to  the  prosecutions  of  unfortunate  or 
dissatisfied  suitors?  No  judge  would  be  able  to  stand  up 
against  the  expense  and  vexation  that  would  result  from  this 
position  ;  and  it  is  no  less  unjust  than  impolitic,  to  expose  him 
to  amenability  for  errors,  to  which  we  are  more  or  less  subject 
This  is  the  true  principle  and  the  true  reason,  why  judges,  act- 
ing as  judges,  that  is,  acting  within  the  sphere  of  their  delega- 
ted authority,  are  protected  in  England.  It  is  true  that  a 
judge  is  held  to  be  responsible  to  the  king.  The  king  being 
the  fountain  of  honor  and  justice,  and  the  judges  being  the 
delegated  ministers  of  the  judicial  power,  it  is  presumed  that 
they  ought  to  answer  to  him  only,  as  their  principal  and  con- 
stituent. But  this  can  never  be  applicable  here ;  and,  in  Eng- 
land,  it  cannot  apply  to  cases  where  the  judge  has  no  juris- 
diction. 

The  case  of  MUler  v.  Seare  (^  Bl.  Rep.  1141)  was  an  ac- 
tion of  false  imprisonment,  brougnt  against  three  commissioners 
of  bankruptcy.  Ch.  J.  De*Grey  decided  that  the  commission- 
ers had  no  power  to  commit,  and  were,  therefore,  liable.  In 
giving  the  opinion  of  the  court,  he  took  occasion  to  say  '^  that 
the  judges,  in  the  king's  superior  courts  of  justice,  are  not 
liable  to  answer  personally  for  their  errors  in  judgment ;  and 
this,  not  so  much  for  the  sake  of  the  judges,  as  of  the  suitors 
themselves."  ^^  In  courts  of  special  and  limited  jurisdiction, 
having  power  to  hear  and  determine,  a  distinction  must  be 
made.  While  acting  within  the  line  of  their  authority,  they  are 
protected  as  to  errors  in  judgment ;  otherwise  they  are  not. 
So,  in  Dr.  Bonham's  com,  mlse  imprisonment  lay,  because 
they  had  exceeded  their  authority.  In  Dr.  GroenvdVa  caw 
it  did  not  lie,  because  they  were  within  their  jurisdiction.  In 
Dr.  Baurchier^$  ca$ey  and  the  case  of  Terry  and  Huntingdon^ 
in  Hardre^f  it  lay,  because  of  the  excess  of  jurisdiction."  *^  In 
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all  cases  (continues  Ch.  J.  De  Grey)  where  protection  is  given  in  error. 
to  the  judge  giving  an  erroneous  judgment,  he  must  be  acting 
CM  judge.  The  protection  in  regard  to  the  superior  courts  is 
absolute  and  universal ;  with  respect  to  the  inferior,  it  is  only 
while  they  act  within  their  jurisdiction."  This  is  the  authority 
principally  relied  on,  and  it  will  be  at  oAce  perceived  on  h(5w 
slight  a  foundation.  It  was  a  mere  cbiier  opinion,  not  applica- 
ble to  the  case  before  the  court ;  but  if  critically  examined,  it 
19  susceptible  of  a  construction,  not  incompatible  with  truth. 
The  maxim  of  Ch.  J.  De  Grey  isi,  that  in  order  to  extend  pro- 
tection to  the  judge  giving  an  erroneous  judgment,  he  must  be 
acting  as  judge.  Now  can  a  *inan  be  said  to  act  as  a  judge, 
when  he  has  no  jurisdiction  ?  Will  the  mere  forms  or  symbols 
of  office,  the  mere  occupation  of  a  judicial  bench,  constitute  a 
judge  ?  Suppose  the  Chief  Justice  were  to  go  into  his  court, 
and  declare  himself  possessed  of  chancery  powers,  and  commit 
a  man  for  not  answering  a  bill  in  chancery,  and  should  be  at- 
tended by  bis  clerk  and  officers  of  justice,  and  open  his  court 
with  his  usual  formalities,  would  any  man  have  the  hardihood 
to  say  that  this  pageantry  and  assumption  would  protect  him 
from  amenability  ?  Unless  it  can  be  supposed  that  the  superior 
courts  in  England  and  this  country,  have  jurisdiction  coexten- 
sive with  every  object  jof  judicial  cognisance,  then  we  must 
admit  that  their  jurisdiction  is  not  unlimited,  and  that,  conse- 
quently, they  may  act  beyond  it,  and  ought  to  answer  for  it. 
Their  jurisdiction  is  unlimited  as  to  place,  but  not  as  to  the 
quantity  of  judicial  power.  The  process  of  chancery  and  the 
Supreme  Court,  runs  into  every  county  of  the  state ;  but  their 
authority  does  not  reach  every  mode  of  action,  every  source 
of  litigation.  And,  therefore,  to  say  that  those  courts  shall  be 
protected  in  all  cases,  whether  they  act  within  their  jurisdiction 
or  not,  and  that  inferior  courts  shall  only  be  shielded  when 
they  act  within  their  jurisdiction,  is  establishing  a  difference 
without  a  reason,  and  is  investing  the  higher  courts  with  arbi- 
trary and  discretionary  power,  over  the  lives,  and  liberties,  and 
property  rf  our  citizens.  The  case  of  Hammond  v.  Howell^ 
Recorder  of  London,  (2  Mod.  219,)  was  an  action  brought 
against  the  latter,  as  commissioner  of  oyer  and  terminer,  for 
fining  and  imprisoning  a  juror  on  account  of  a  verdict.  The 
court  held  that  an  action  would  not  lie  against  a  judge  for  what 
be  does  judicially,  though  erroneously ;  that  the  Old  Bailey 
had  jurisdiction  of  the  cause,  and  might  try  it ;  and  had  power 
to  punish  a  misdemeanor  in  the  jury ;  and  that,  although  the 
recorder  acted  wrong,  yet,  as  he  acted  judicially,  he  was  not 
liable.  This,  although  carrying  the  principle  of  immunity  to 
its  utmost  latitude,  and  although  probably  misapplied,  yet  may 
be  considered  as  intended  to  come  within  the  general  rule  of 
the  necessity  of  jurisdiction,  in  order  to  furnish  protection.  In 
the  celebrated  case  of  the  Marshaleeay  (10  Co.  69.  76,)  the 
doctrine  of  Ch.  J.  De  Grey  is  contradicted,  for  "it  was  re- 
solved that  the  action  well  lies  against  the  defendants ;  and  a 
difference  was  taken  when  a  court  has  jurisdiction  of  the  cause, 
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JN  ERROR,  and  proceeds  inverso  ordine,  or  erroneously,  there  the  partj 
who  sues,  or  the  officer  or  minister  of  the  court,  who  executes 
the  *precept  or  process  of  the  court,  no  action  lies  against 
them."  But  when  the  court  has  not  jurisdiction  of  the  cause, 
there  the  whole  proceeding  is  coram  non  judice^  and  actions 
will  lie  against  them  without  an^  regard  to  the  precept  or  pro- 
cess, and,  therefore,  the  rule  cited  by  the  other  side,  "  Qui 
Jussu  judicis  cdiquod  fecerit  (but  when  he  has  no  jurisdiction 
non  est  judex)  non  videtur  dolo  mah  fecisae  quia  parere 
necesse  est,  was  well  allowed,  but  it  is  not  of  necessity  to  obey 
him,  who  is  not  judge  of  the  cause,  no  more  than  it  is  a  mere 
stranger,  for  the  rule  is  Judicium  a  non  suojudice  datum  nvl- 
lius  est  momenti ;  and  that  fully  appears  in  our  books ;  and, 
therefore;  in  the  case  betwixt  Bowser  and  CoUins^  in  22  Edw. 
IV.  33,  c.  there  Pigot  says,  if  the  court  has  not  power  and 
authority,  then  their  proceedings  is  coram  non  judice.  As 
if  the  Court  of  Common  Pleas  holds  plea  in  an  appeal  of  death, 
robbery,  or  any  other  appeal,  and  the  defendant  is  attainted, 
it  is  coram  nonjudice^  quod  omnes  concesserant."  I  hope  it 
will  not  be  contended  that  a  ministerial  officer,  obeying  the 
orders  of  his  superiors,  is  liable,  when  the  persons  giving  them 
are  not.  The  rule  in  such  cases  is,  that  "  where  the  subject 
matter  of  any  suit  is  not  within  the  jurisdiction  of  the  court 
applied  to  for  redress,  every  thing  done  is  absolutely  void,  and 
the  officer  executing  the  process  is  a  trespasser.  But  where 
the  subject  matter  is  within  the  jurisdiction  of  the  court,  but  the 
want  of  jurisdiction  is  to  the  person  or  place,  unless  the  want 
of  jurisdiction  appears  on  the  process  to  the  officer  who  ex- 
ecutes, he  is  not  a  trespasser."  {Esp.  Dig.  391.^  The  Court 
of  Common  Pleas  is  a  superior  court  of  general  jurisdiction, 
and  yet  it  is,  in  the  case  of  the  Marshalsea^  explicitly  asserted, 
that  an  appeal  of  death,  robbery,  or  any  other  appeal,  would  be 
coram  non  judice,  and  void  ;  and  as  has  been  justly  observed, 
that  if  a  judgment  given  by  a  judge  is  void,  the  correlative  b 
true  that  it  is  not  given  judicially,  and  if  it  is  pronounced  by  a 
man  bearing  the  office  of  a  judge,  yet,  if  it  is  rendered  coram 
nonjudicSy  it  is  of  no  more  force  or  consideration,  than  if  ^vcn 
by  a  person  who  is  not  a  judge. 

The  Chief  Justice  has  triumphantly  quoted  Serjeant  Haw- 
kins on  this  siijbject,  but  he  has  inadvertently  omitted  a  very 
material  4>art.  The  whole  section  is  as  follows :  ''  And  as  the 
law  has  exempted  jurors  from  the  danger  of  incurring  any  pun- 
ishment in  respect  to  their  verdict  in  criminal  causes,  it  hath 
also  freed  the  judges  of  all  courts  of  record  from  all  prosecutions 
whatsoever,  except  in  the  parliament,  for  any  thing  done  by 
them  openly  in  *such  court  as  judges  ;  for  the  authority  of  a 
government  cannot  be  maintained,  unless  the  greatest  credit 
be  given  to  those,  who  are  so  highly  intrusted  in  the  adminis- 
tration of  public  justice ;  and  it  would  be  impossible  for  them 
to  keep  up  in  the  people  that  veneration  of  their  persons,  and 
submission  to  their  judgments,  without  which  it  is  impossible 
to  execute  the  laws  with  vigor  and  success,"  (thus  far  the 
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Chief  Justice  has  quoted,  but  Hawkins  proceeds,)  '^  if  they 
should  be  continually  exposed  to  the  prosecutions  of  those 
whose  partiality,  to  their  own  causes  would  induce  them  to 
think  themselves  injured  ;  yet  if  a  judge  will  so  far  forget  the 
honor  and  dignity  of  his  post,  as  to  turn  solicitor  in  a  cause 
which  he  is  to  judge,  and  privately  and  extrajudicially  tamper 
with  witnesses,  or  labor  jurors,  he  hath  no  reason  to  complain, 
if  he  be  dealt  with  according  to  the  capacity  to  which  he  so 
basely  degrades  himself" 

The  last  part  of  the  sentence,  which  the  Chief  Justice  om\U 
ted,  is  verr  material,  because  it  contains  a  Qualification  of  the 
general  rule.  It  is  admitted  on  all  hands,  with  Hawkins,  that 
for  errors  committed  by  a  judge,  quatenus  a  judge,  he  is  not 
responsible,  but  it  is  equally  contended,  and  Hawkins  agrees 
in.  the  doctrine,  that  if  he  acts  extrajudicially,  he  is  then  re- 
sponsible. Indeed,  Hawkins  carries  it  beyond  the  jurisdic- 
tion, for  he  intimates  that  if  a  judge  acts  out  of  character,  "he 
will  be  dealt  with  according  to  the  same  capacity,  to  which  he 
so  basely  degrades  himself"  Our  constitution  renders  a  judge 
liable  to  impeachment  for  male  and  corrupt  conduct  in  office. 
And  the  punishment  does  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  any  place  of  honors 
trust  or  profit;  but  the  party  so  convicted  is,  nevertheless, 
liable  and  subject  to  indictment,  trial,  judgment  and  punish- 
ment according  to  the  laws  of  the  land.  The  male  and  corrupt 
conduct  cannot  be  ascribed  to  any  error  of  the  understanding, 
or  to  any  misconduct,  however  gross  or  oppressive,  or  however 
injurious  to  individuals,  unless  it  is  attended  by  bad  and  cor- 
rupt motives.  The  malits  animus  is  difficult,  at  all  times,  to 
establish ;  and  there  is  no  cause,  be  it  ever  so  desperate,  no 
conduct,  be  it  ever  so  abandoned,  but  it  may  find  not  only 
advocates,  but  advocates  who  can  advance  plausible  arguments, 
and  who  can  gild  over  high-handed  acts  of  oppression,  with 
declamatory  appeals  in  favor  of  judicial  independence  and  of- 
ficial dignity.^  It  will,  therefore,  be  a  rare  instance  to  bring 
proof  sufficiently  clear  against  a  judge,  in  order  to  produce  ''^his 
removal.  Impeachment  is  not  only  difficult  to  institute  and 
hard  to  establish,  but,  when  efiected,  what  good  does  it  do  to 
the  injured  party  ?  Does  the  removal  of  an  unjust  judge  re- 
munerate him  for  imprisonment,  for  multiplied  vexations  and 
accumulated  expenses.  The  protection  furnished  to  a  court, 
is  commensurate  with  its  jurisdiction ;  for  where  jurisdiction 
ends,  the  judge  also  ceases  to  be  a  judge,  and  is  not  entitled 
to  the  immunities  and  rights  of  one.  This  is  the  recorded 
opinion  of  the  defendant,  delivered  in  the  incipient  stages  of 
this  affiiir.  '^  Upon  my  judicially  determining  (says  the  chan- 
cellor) that  the  interference  of  a  single  judge,  to  obstruct  the 
process,  and  impede  the  justice  of  this  court,  was  unwarranted, 
that  his  proceedings  were  coram  nonjudice,  it  followed,  as  a 
necessary  consequence,  that  his  reiterating  his  interference, 
might  or  might  not,  according  to  circumstances,  be  imputed 
fo  him  as  a  contempt  of  this  court ;  for  though  a  judge  acting 
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IN  ERROR,  in  the  sphere  of  his  jurisdictioti,  cannot,  unless  actuated  by 
corrupt  motives,  be  impeached  or  questioned,  it  is  otherwise, 
where  such  jurisdiction  does  not  exist ;  he  is  then  exposed  to 
be  treated  as  a  contemner  of  the  court,  with  whose  process  he 
interferes."  (See  printed  case,  Ex  parte  Yaies,  p.  105.) 
Here  we  have  the  authority  of  the  chancellor  himself,  that 
when  a  judge  of  one  of  the  tiighest  tribunals  exceeds  his  juris- 
diction, and  trespasses  upon  that  of  a  co-ordinate  tribunal,  he 
may  be  punished  for  a  contempt :  and  if  liable  in  that  way, 
he  must  surely  be  responsible  in  a  civil  suit,  to  the  party  ag- 
grieved ;  and  here  let  me  add,  that  it  comes  with  a  very  iU 
grace  from  superior  tribunals,  to  say  that  whether  they  act 
within  or  without  their  jurisdiction,  they  are  equally  protected 
from  accountabjlity,  but  inferior  courts  must  take  care  and 
keep  within  their  jurisdiction,  for  although  their  knowledge  of 
the  law  is  not  so  extensive  as  that  of  the  other  courts,  yet  their 
ignorance  shall  be  no  excuse,  and  although  they  require  a  more 
extensive,  yet  they  shall  receive  a  more  Umited  protection. 
And  let  me  further  add,  that  this  doctrine  is  not  only  unrea- 
sonable in  itself,  repugnant  to  law  and  common  sense,  but  it 
is  contrary  to  the  principles  of  our  government.  The  principle 
of  responsibility  pervades  every  department  of  a  free  govern- 
ment ;  for  wherever  responsibility  ends  tyranny  begins.  That 
a  judge  may  fine  and  imprison,  and  punish  ad  libitum ;  and 
whether  he  acts  according  to  law  or  not,  he  cannot  be  reached 
by  suit  or  indictment,  is,  in  fact,  saying  that  he  may  act  the 
tyrant  at  pleasure.  No  man  ip  the  community  is  safe,  if  the 
judges  who  advocate  such  monstrous  doctrines  are,  ^hich  I 
can  never  believe,  prepared  to  exhibit  their  practical  operation, 
unless  they  are  eflfectually  checked  and  controlled  by  this  high 
tribunal.  The  institution  of  an  impeachment,  as  I  before  sta- 
ted, is  difficult.  An  accusation  requires  the  sanction  of  two- 
thirds  of  the  assembly,  and  a  conviction  that  of  two  thirds  of 
this  court,  and  the  punishment  neither  furnishes  any  remedy 
to  the  injured  party,  nor  does  it  extend  to  any  personal  penal- 
ties. How  difficult  must  it  be,  then,  to  convict  a  tyrannical 
judge,  especially  under  the  agis  of  mental  error,  and  under 
the  Telamonian  shield  of  judicial  irresponsibility  ?  Our  con- 
stitution contemplates  an  impeachment  for  male  and  corrupt 
canditct  in  office,  for  acts  done  as  a  judge  ;  and  whether  con- 
sidering the  extraordinary  evasions  that  have  been  practised,  a 
party  complained  against,  in  a  case  like  the  present,  might  not 
say  in  his  defence,  that  the  facts  alleged  being  extrajudicial, 
he  is  not  liable  as  for  official  conduct,  is  a  point  which  time 
alone  can  determine.  I  can,  therefore,  never  subscribe  to  the 
doctrine  of  unaccountability  in  the  higher  courts.  The  true 
distinction  has  been  very  judiciously  pointed  out  in  the  course 
of  this  discussion.  An  inferior  court  shall,  when  questioned, 
show  that  it  acted  within  its  jurisdiction.  Whereas  in  courts 
of  general  jurisdiction,  jurisdiction  is  presumed  until  the  con* 
trary  is  shown. 

The  only  remaining  question  is,  whether  the  chancellor  acted 
860 


•437] 


OP  THE  STATE  OF  NEW-YORK.  437 

within  his  jurisdiction.      If  his  interference   was  nrohibited  inbkror^ 
by  the  statute,  it  clearly  follows  thdt  his  procii^d'.i)g8  were    albany 
coram  nonjiuiice,  and  that  he  is  liable  in  the  sa^iic  y.ey  a?  any    ^M  i^'^ 
other  individual.  "^^atIs^  * 

It  is  contended^  first,  that  the  statutory  mliib'.iioc  due^  not  v. 

extend  to  court? ;  secondly,  that  if  it  does^  yet  J-.a'v  tl.i8  case     J***'*"*** 
&lls  within  one  of  the  exceptions. 

As  to  the  first  point,  the  words  of  the  act  are,  ^'That  if  any 
person  shall  knowingly,  contrary  to  this  act,  recommit  or  im- 
prison, or  cause  to  be  recommitted  or  imprisoned,  for  the  same 
offence  or  pretended  offence,  any  person  so  set  at  large,  or 
shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the 
party  aggrieved  1,250  dollars,  any  colorable  pretence  or  varia- 
tion in  the  warrant  of  commitment  notwithstanding." 

To  ascertain  the  meaning  of  this  provision,  and  to  identify 
the  persons  obnoxious  to  the  penalty,  it  is  necessary  to  observe, 
that,  in  the  preceding  section  of  the  statute,  there  is  an  express 
infliction  of  the  same  penalty  upon  the  chancellor  and  judges 
of  the  Supreme  Court,  for  denying  to  allow  the  writ  of  habeas 
corpus ;  *and  as  the  denial  of  the  writ,  in  cases  where  it  ought  [  ^  438  ] 
to  be  granted,  is  no  greater  injury  to  the  individual  than  re- 
committing him  for  the  same  offence,  where  it  has  been  granted 
and  he  has  been  set  at  large  by  competent  authority,  it  is  to 
be  presumed  that  for  similar  injuries  similar  remedies  would 
be  provided,  and  that  for  similar  offences,  the  same  penalties 
would  be  prescribed.  Indeed,  the  imposing  a  penalty  on  a 
judicial  ofiicer,  for  denying  the  writ  of  habeas  corpuSy  is  much 
more  severe  than  the  infliction  of  a  penalty  for  knowingly  re- 
committing a  person  set  at  large  on  a  habeas  carpus.  It  is 
sufficient,  however,  to  show  that  the  legislature  intended  to 
guard  the  liberty  of  the  citizen,  by  holding  these  penalties  over 
the  heads  of  the  ministers  of  justice.  As  the  fourth  sectidn 
specifies  the  chancellor  and  judges  of  the  Supreme  Court,  and 
the  fifth  refers  to  any  person  who  shall  knowingly  recommit 
or  imprison,  it  has  been  asked,  why  this  phraseology  was 
adopted,  if  it  was  intended  to  apply  the  penahy  to  the  chan- 
cellor and  judges  in  both  cases?  The  answer  is  obvious.  By 
the  act,  the  chancellor  and  judges  only  have  the  power  of 
granting  a  habeas  corpus ;  but  the  persons  having  the  power 
to  imprison  are  as  numerous  as  the  magistrates  and  courts  in 
the  state.  In  the  one  case,  there  was  no  difficulty  of  specifi- 
cation ;  in  the  other,  a  general  description  was  indispensable. 
But  why  should  courts  be  protected  more  than  other  persons  ? 
Is  it  not  their  bounden  duty  to  protect  the  liberties  of  the  citi- 
zen ?  Is  this  not  one  of  the  great  ends  of  their  institution  ? 
And  if  they  violate  the  duties  which  they  owe  to  the  state,  if 
they  defeat  the  object  of  their  establishment,  why  should  their 
judicial  character  protect  them  ?  The  phraseology  of  the  stat- 
ute evidently  refers  to  courts.  RecammUtnent  implies  comr 
mUmetU,  which  is  a  judicial  act :  Any  colorable  pretence  or 
variation  in  the  warrant  of  commitment  notunthstandingy 
certainly  intends  a  judicial  act,  and  was  meant  to  guard  against 
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IN  ERROR,  evasions  of  the  provision  by  varying  the  apf>arent  grounds  of 
ALBANY,  proceeding.  Indeed,  the  principle  contended  for  has  not  a 
shadow  of  support.  If  the  chancellor  is  protected  on  the 
ground  of  his  being  a  court,  so  is  every  justice  of  the  peace, 
and  every  inferior  tribunal,  and  thus  the  statute  would  be  a 
perfect  dead  letter.*  Here,  let  me  further  remark,  that  wher- 
ever a  judge  usurps  a  jurisdiction,  the  act  he  does  is  not  a  ju- 
dicial act,  however  it  may  appear,  but  the  act  of  an  individual, 
though  on  either  hypothesis  the  penalty  would  reach  him. 

As  to  the  second  point,  it  is  said  by  the  Chief  Justice^  '^  the 
•statute  allows  the  party  so  discharged  to  be  again  imprisoned 
for  the  same  offence,  provided  it  be  by  the  legal  order  or  pro- 
cess of  the  court  wherein  he  is  bound  by  recognisance  to  ap- 
pear, or  other  court  having  jurisdiction  of  the  cause.  Any 
court  which  has  jurisdiction  of  the  subject  matter  may  reim- 
prison,  notwithstanding  the  discharge." 

The  British  statute  directs  a  recognisance  to  be  taken  for 
the  appearance  of  the  prisoner  in  the  B.  R.  or  in  such  other 
court  where  the  offence  is  properly  cognisable.  Our  statute 
says  generally,  at  the  next  court  where  the  offence  is  properly 
cognisable,  Tis  the  case  should  require.  The  right  of  reimprisr 
onment,  then,  exists  only  in  the  court  where  he  is  recognised 
to  appear,  or  in  the  court  having  jurisdiction  of  the  cause  ;  evi- 
dently meaning,  that  if  he  is  bound  to  appear  at  one  of  our 
criminal  courts,  say  the  General  Sessions,  and  is  tried  and 
found  guilty  there,  he  may  be  reimprisoned,  or  if  he  is  bound 
to  appear  at  the  General  Sessions,  and  is  found  guilty  at  a 
court  of  oyer  and  terminer,  a  court  having  jurisdiction  of  the 
cause,  he  may  also  be  imprisoned.  But  here  a  latitudinal 
construction  is  adopted  which  will  entirely  nullify  the  statute. 
Any  court  having  jurisdiction  of  the  subject  matter  has  juris- 
dfction  of  the  cause,  and  may  reimprison,  says  the  Chief  Jus- 
tice, The  chancellor  has  jurisdiction  in  contempts  ;  the  plain- 
tiff was  committed  for  a  contempt ;  therefore  he  had  jurisdic- 
tion of  the  subject  matter  ;  and  having  jurisdiction  of  the  sub- 
ject matter,  he  had  jurisdiction  of  the  cause,  and  had  a  right 
to  reimprison.  Unfortunately,  this  conclusion  is  founded  upon 
a  gratuitous  assumption  of  facts,  and  upon  the  most  common- 
place sophism.  In  the  first  place,  it  is  denied  that  the  plaintiff 
was  committed  for  a  contempt  only.  He  was  committed  for 
a  misdemeanor ;  2d.  On  every  concession,  the  commitment 
was  for  a  misdemeanor  and  a  contempt  blended  together,  and 
so  far  as  the  misdemeanor  entered  into  the  cause  of  commit- 
ment, he  had  no  jurisdiction ;  and,  therefore,  he  had  not  com- 
plete jurisdiction  of  the  cause,  but  acted  under  a  usurped  char- 
acter ;  3d.  Having  jurisdiction  of  the  subject  matter  does  not 
necessarily  imply  having  jurisdiction  of  the  cause.  If  a  power 
to  commit  for  crimes  generally,  which  is  a  jurisdiction  over  the 
subject  matter,  involves  a  power  to  recommit  in  a  case  wherein 
a  prisoner  is  discharged  under  the  habeas  corpus  act,  then 
this  great  charter  of  our  liberties,  this  boasted  palladium  of 
personal  security,  is  a  mockery  and  imposture.  In  the  cases 
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of  Benedict  Lewis  and  Hannah  Clapp,  •discharged  by  the  in  error 
Chief  Justice  under  the  habeas  corpus  act,  the  magistrates  of 
the  city  of  Albany,  who  had  committed  them  to  prison,  had 
jurisdiction  of  the  subject  matter,  by  the  ^'  act  for  apprehend- 
ing and  punishing  disorderly  persons  ;"  now,  if  having  juris- 
diction of  the  subject  matter  invested  them  with  the  right  of 
reimprisonment,  of  what  use  or  validity  was  the  discharge  of 
the  Chief  Justicel  Of  what  benefit  is  the  habeas  corpus  act 
against  encroachments  of  a  tyrannical  judge  ?  Will  not  the 
construction  of  the  CAie/* /ti^/ice  effectually  protect  him  a^inst 
the  penalties  of  the  statute,  and  leave  personal  liberty  in  the 
same  state  of  insecurity  as  it  was  before  the  statute  was  passed  ? 
Having  jurisdiction  over  the  subject  matter  does  not,  therefore, 
give  the  judge  jurisdiction  of  the  cause.  77ie  subject  matter 
is  the  crime  in  the  abstract.  The  cause  is  the  case  of  the 
individual.  In  the  case  of  GraenveU  v.  BurmoeU,  and  other 
censors  of  the  college  of  physicians,  this  distinction  was  well 
remarked  by  Lord  Chief  Justice  Holt.  "  Here,'*  said  he,  "  the 
subject  matter  and  the  person  are  under  the  jurisdiction  of  the 
censors."  The  concurrence  of  both  gave  them  jurisdiction  of 
the  cause,  and  protected  them  from  amenability  ;  but  if  the 
person  had  not  been  within  their  jurisdiction  as  well  as  the 
subject  mattery  then  they  would  have  been  liable.  After  the 
discharge  by  the  judge,  the  chancellor  had  no  jurisdiction  over 
the  case  of  the  plaintiff,  even  if  be  had  it  in  the  first  instance, 
and,  therefore,  he  had  no  power  of  reimprisonment.  Jurisdic- 
tion of  a  cause  intends  the  power  of  trying  it ;  and  will  any 
construction  invest  the  chancellor  with  this  right  in  the  present 
case  ?  It  appears  to  me  that  nothing  can  be  more  clear.  The 
whole  superstructure  of  sophistry  is  built  upon  the  sandy  foun- 
dation of  a  petitio  prinoipii,  and  respecting,  as  I  do,  the  tal- 
ents and  erudition  of  its  author,  I  cannot  but  say,  on  this  oc- 
casion, '^  Neque  semper  arcum  tendit  ApoUo." 

It  is  with  not  a  Uttle  regret  that  I  have  seen  the  commence- 
ment and  the  progress  of  this  controversy.  Considering  it  as 
a  dispute  between  two  individuals,  it  dwindles  into  insignifi- 
cance ;  but,  in  most  of  its  stages,  it  has  become  a  controversy 
between  power  and  right,  and  between  judicial  tyranny  and 
the  liberty  of  the  citizen.  In- this  point  of  view,  it  has  assumed 
an  importance  proportioned  to  the  value  of  the  objects  which 
it  embraces  ;  and  let  not  the  unhallowed  tongue  of  malignity 
insinuate,  that  the  decision  of  this  court,  if  against  the  judg- 
ment of  the  Supreme  Court,  will  oper^e  as  a  protection  to 
malepractice,  extortion  and  misdemeanors. 

If  the  plaintiff  is  guilty,  he  is  still  liable  to  punishment ;  but 
•whether  guilty,  or  innocent,  he  ought  to  be  legally  proceeded 
against.  This  is  a  right  which  the  most  abandoned  criminal 
has  equally  with  the  best  citizen,  ^ut  what  is  the  true  state 
of  the  case  ?  The  plaintiff,  in  common  with  many  other  mas- 
ters in  chancery,  had  filed  bills  and  carried  on  equity  suits,  in 
the  name  of  another  solicitor.  Complaint  was  made  against 
him  by  a  client.    The 'solicitor,  although  he  had  received  a  fee 
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m ERROR,  for  permitting. another  solicitor  to  be  substituted,  declared  it 
ALBANY,     was  all  done  without  his  consent.      The  party  was  excluded 
January,  1812.  from  the  benefit  of  a  purgation  on  oath,  according  to  the  gen- 
^"^^^J^^jJ^  eral,  and,  I  may  say,  invariable  course  of  chancery ;  and  he  was 
V.  committed  to  prison,  without  Kmitation  of  time.    If  his  oath  had 

Hamilton,  been  received  in  explanation,  it  would  have  been  at  least  equal 
to  the  panic-struck  testimony  of  the  principal  witness  against 
him.  A  commitment  for  the  first  offence,  under  these  circum 
stances,  was,  to  say  the  least,  a  very  harsh,  a  very  unnecessa- 
ry, and  a  very  unprecedented  measure ;  and  in  this  case,  it 
niifht  be  truly  said,  jus  summum  aaspe  summa'est  maliiiaf 
(Terence.)  But  the  proceeding  being  on  the  very  face  of  it 
for  a  crime,'  and,  consequently,  illegal,  he  was  discharged  on  a 
habecLS  carpus.  Here,  in  all  reason,  and  according  to  all  law, 
the  business  ought  to  have  been  arrested.  But  Mr.  Yates  was 
recommitted,  in  defiance  of  this  great  bulwark  against  tyran- 
ny, and  then  the  transaction  assumed  a  new,  interesting  and 
extraordinary  aspect.  It  was  no  longer  the  case  of  an  injur- 
ed individual.  It  became  the  case  of  every  member  in  the 
community  ;  and  among  the  novel  and  extraordinary  doctrines 
which  this  controversy  has  elicited,  we  are  at  length  told,  with 
judicial  solemnity,  that  a  judge  of  the  Supreme  Court,  or  the 
chancellor,  acting  as  such,  are  beyond  the  reach  of  prosecu- 
tion or  indictment,  whether  they  act  with  or  without  jurisdic- 
tion, and  be  their  conduct  ever  so  illegal  or  oppressive.  To 
these  doctrines  I  can  never  subscribe.  And  I  consider  the  de- 
cision of  this  day  as  extending  beyond  the  remuneration  or 
punishment  of  individuals ;  that  it  will,  in  all  its  bearings  and 
aspects,  decide  whether-  ministers  of  justice  may  oppress  with 
impunity  !  Whether  the  habeas  corpus  act  shall  any  longer 
dispense  its  blessings,  and  whether  the  law  shall  bend  to  the 
judge,  or  the  judge  bend  to  the  majesty  of  the  law. 

Bloodoood,  Gilbert,  Selden  and  Smallt,  Senators,  were 
also  of  opinion  that  the  judgment  of  the  Supreme  Court  ought 
to  be  reversed. 

Yates  and  Townsend,  Senators,  gave  no  opinion. 
[  *  442  ]  *A  majority  of  the  court  being  of  opinion  that  the  judg- 

*  Apni  eth,  ment  of  the  Supreme  Court  ousht  to  be  affirmed,  it  was,  there- 
JfJIii^f^  y/;  upon, 

Tor  raxrsing]      Ordered  and  Ad JUDGED,  that  the  judgment  given  in  the 
\a)VideYutes  Supreme  Court  be  aflSrmed,  and  the  record  remitted,  &c.  and 
v.  Lansing,  5  that  the  plaintiff  in  error  pay  to  the  defendant  his  double  costs 
m"'  Yat^'.  ^^  ^  taxed,  &c.        ^  Judgment  affirmed.*(a) 

7%s   People,  i  

Johni,Rip.S31.  ■■  ■■  ■ 

Robert  Wilson  and  others,  Appellants, 

against 
Sarah  Hamilton  ^nd  others.  Respondents. 

If  any  of  the      HENRY,  for  the  respondents,  presented  a  petition  of  one 
CJSit*  in  *"i  ^^  ^®  respondents,  sUting  that  one  of  the  respondents,  a 
cause,  become  feme  soUy  had  married,  and  that  one  of  the  respondents  and 
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one  of  the  appellants  had  died,  since  the  appeal  was  filed  in  inerrojl 
this  cause  ;  and  he  moved  that  the  appellants  bring  in  the  prop-    albany, 
er  parties,  in  a  reasonable  time,  and  proceed  on  the  appeal,  or     ^'  '^^ 
that  the  proceedings  here  be  suspended.     (5  Vea.  jun.  305.  '         ^ 
Byne  v.  Fotter.) 

Van  Vechten  and  T.  A.  Emmet,  contra. 

Per  Curiam,  Here  is  a  change  of  parties  in  interest,  pend-  changed,  bj 
ing  the  appeal ;  and  as  all  the  parties  in  interest  are  not  now  ^^  ®'  ^^' 
before  the  court,  we  cannot  pronounce  a  decree  which  will  em-  an  appeal  m 
brace  the  whole  matter  in  litigation,  and  put  a  final  end  to  the  iaose*^"wnf  *be 
controversy.  It  is  an  established  principle  of  a  court  of  equi-  remanded, 
ty  not  to  decree  finally  until  all  the  proper  parties  are  before  Jicc**"^  ^-jj"' 
the  court.  As  this  court  does  not  possess  original  jurisdiction,  party,  in  order 
80  as  to  award  process  to  bring  in  the  parties  whose  interest  ^*o^^®  ^^^'^ 
has  accrued  since  the  appeal  was  filed,  the  cause  ought  to  be  take  the  oecei^ 
remanded  without  prejudice  to  either  party.  JJfy  *J^p»  ^^ 

The  following  order  was  thereupon  made  :  parties,"  whose 

On  the  petition  of  Isaac  HamiUony  one  of  the  respondents,  January  S9th, 
stating  that  one  of  the  respondents,  a  feme  ecle,  had  married,  ^^^^• 
and  one  of  the  respondents  and  one  of  the  appellants  had  interest  mav 
died,  pending  the  appeal ;  and  on  motion  of  Mr.  Henry ,  coun-  \\^^^  ^^^ 
sel  for  the  petitioner,  and  to  the  end  that  the  proper  steps  may  peai.  [a) 
be  taken  in  the  court  below,  to  call  in  the  parties  whose  interests  /^%  y^^ 
have  accrued  by  the  marriage  and  deaths  of  the  parties  afore-  SmuU  v.  Cod- 
said  ;  ORDERED  that  the  said  cause  be  remanded,  without  costs.  5«p!487.''*'*^ 


*Jesse  Buel  and  others,  Appellants,  [  •  443  ] 

against 
Randall  S.  Street  and  others,  Respondents.  no  a    ai 

THE  respondents  filed  their  bill  in  the  Court  of  Chancery  [ll'om'^^n'rdef 
on  the  Ist  of  June^  1811',  against  the  appellants.  It  appeared  of  the  Court  of 
from  the  bill  that  the  appellants  were  appointed  commission-  fco^auachment 
ers,  by  the  act  of  the  legislature,  passed  the  lt2A  of  March,  ^o  bring  up  a 
1811,  incorporating  the  stockholders  of  the  MiddU  District  P^^jJerro^I 
Bank,  for  the  purpose  of  opening  books,  on  the  first  Tuesday  tories,foracon- 
of  May,  \Qn,'\nFoughkeepsiB2inAKingston,hr  thesubscrip-  {f"!?*^*;  ^;\^ 
tion  of  shares  to  the  bank,  at  twenty-five  dollars  each ;  51  l-*2  ofununction.is- 
per  cent,  on  each  share  to  be  deposited  at  the  time  of  subscrip-  /"^fjil^that  wl 
tion,  and  the  whole  number  of  shares  not  to  exceed  20,000,  ex-  appeal  win  not 
elusive  of  such  as  might  be  subscribed  by  the  state ;  if  more  than  ieri^^ory^or- 
that  number  of  shares  was  subscribed,  the  excess  was  to  be  ap-  der  which  does 
portioned  among  the  subscribers.  The  appellants  were  alsoap-  decision^*  upon 
pointed  inspectors  of  the  first  election  of  directors.  While  some  matter, 
the  book  was  opened  at  Poughkeepsie,  the  respondents  sub-  J^^^"^  of  ^a 
scribed,  and  paid,  at  the  same  time,  two  and  a  half  per  cent,  cause,  and  by 
on  each  share,  by  them  subscribed  respectively.  Buel  and  jw^lev^^/l^ 
some  others  of  the  appellants  were  the  commissioners  for  open-  ..  ^^^^ 
ing  the  book  at  Kingst<m,  The  bill  further  stated  that  Buel,  Sandt  v.  m- 
on  the  aAernoon  of  the  24th  of  March,  1811,  took  possession  i^'^'^'*^' 
of  the  subscription  book, -and  kept  it  in  his  exclusive  posses-  ^^' 
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IN  ERROR,  sion  until  ten  o'clock  in  the  evening;  and  while  it  was  in  his 
ALBANY  possession,  subscribed  shares,  by  pr(»xy,for  others,  to  the  num- 
Fcb.  1812.'  ber  of  twenty  or  thirty  thousand,  many  of  which  were  in  the 
names  of  persons  insolvent,  and  that  neither  Buel,  nor  any  of 
the  commissioners  present  at  Kingston  examined  the  powers 
authorizing  subscriptions  to  be  made  by  BtMl,  if  any  such  ex- 
tns  V.  Waters,  istcd,  and  the  sum  of  two  and  a  half  per  cent,  on  the  amount 
i«  JbAn*.  R^p.  of  shares  so  subscribed  by  Buel  as  directed  by  the  act  of  in- 

600.    Etulbum  .i  ■  •       i    i        i  •  '  ■ 

V.   Kirk,     2  Corporation,  was  not  paid  or  deposited  by. him  or  any  other 
i^T^Atk^'  P^*"^^""     That  while  the  subscription  book  was  in  the  posses- 
V.  Manki,    1  siou  of  Bwly  as  aforesaid,  several  persons  duly  authorized  by 
SSS'^v    v^^'  ^^^^^^  ^^  subscribe  for  them,  and  in  their  names,  were  waiting 
derheydai,     6  for  an  opportunity  to  subscribe,  and  were  ready  to  pay  the  de- 
Cottwm,     719.  posite  required  by  the  act,  and  repeatedly  sohcited  permission 
[  *  444  ]        to  subscribe,  which  *was  not  granted.     That  in  several  instan* 
S^*T**'       ^8  ^^^  ™ore  was  subscribed  than  the  persons  subscribing  were  au- 
Cower^*  aio.  thorized  ;    and  in  other  instances  no  deposites  were  made  on 
^^^^n'nk*^'!  ^^®  shares  subscribed  ;  and  that  the  respondents  had  requested 
WendeL,  225.  Bwl  and  the  other  commissioners  to  expunge  from  the  sub- 
jj:^'»«7*<j»  V-  scription  book  the  subscriptions  thus  irregularly  and  illegally 
d^m.  Cka^  made  by  Buel ;  which  the  commissioners  had  not  done.     The 
'^^i/'a.w"*'  '^*"'  besides  requiring  an  answer  to  the  several  matters,  prayed 
deU,  ^'     na  that  a  writ  of  injunction  might  be  issued,  to  restrain  the  said 
n^**"5        ^-  commissioners  from  acting  as  inspectors  of  the  election  of  di- 
Cranc/i%i.       roctors  of  the  said  bank,  and  from  making  any  certificate  of 
any  such  election,  and  from  delivering  to  any  person  whatever 
the  said  subscription  books,  or  money  deplosited  on  the  shares 
so  subscribed,  and  from  taking  any  measures  whatever  to  or- 
ganize the  said  bank.     The  bill  was  sworn  to  by  Jacob  John- 
atony  one  of  the  respondents ;   and  an  injunction  was  issued 
thereon,  according  to  the  prayer  of  the  bill. 

On  the  29th  of  /uZy,  1811,  the  answer  of  some  of  the  ap- 
pellants was  filed,  and  on  the  31st  of  August ^  1811,  the  an- 
swer of  the  other  appellants  was  also  put  in  and  filed.  Previ- 
ous to  filing  the  answers,  an  order  was  made  by  the  chancel 
lor,  on  the  8th  of  July,  1811,  requiring  the  appellants  to  shou; 
causey  on  the  first  day  of  the  then  next  term  of  the  Court  of 
Chancery,  why  an  attachment  should  not  issue  against  them, 
for  disobeying  and  violating  the  injunction  which  had  been  is- 
sued. At  the  October  term,  the  appellants  showed  cause,  re- 
ferring to  the  matters  set  forth  in  their  answer.  Afler  hearing 
the  matter  argued  by  the  counsel  of  the  parties,  the  chancel- 
lor, on  the  23d  of  January y  1812,  made  the  following  order: 
"  The  counsel  for  the  complainants,  and  the  counsel  for  the  de- 
fendants, in  the  above  cause,  having  been  heard  during  the  last 
October  term,  on  the  subject  matter  of  the  order  made  in  this 
cause,  on  the  eighth  xlay  of  July  last,  that  Jesse  Buel  (and 
others)  show  cause  on  the  first  day  of  the  then  next  term,  at, 
&c.  why  an  attachment  should  not  issue  against  them  for  vio- 
lating the  injunction  issued  in  this  cause,  and  due  deliberation 
thereupon  being  had,  (fcc.  It  is  ordered  that  process  of  at- 
tachment issue  against  the  said  BuelrifinA  the  appellants,  nam- 
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ing  them,)  directing  the  sherifTs  of  the  counties  in  which  they  re-  in  error. 
spectively  reside,  to  bring  them  before  the  court  on  some  day  of 
the  next  term  ailer  the  same  shall  issue,  to  answer  upon  inter- 
rogatories touching  the  contempt  alleged  to  have  been  comr 
mitted  by  them,  in  violating  the  process  of  this  court,  and  to 
be  farther  dealt  with  according  *to  law."  From  this  order  the 
defendants  below  appealed  to  this  court,  and  the  appeal  was 
accordingly  entered  and  filed. 

Baldwin,  for  the  respondents,  now  moved  to  quash  or  dis- 
miss the  appeal  with  costs.  He  contended,  that  an  appeal 
would  not  lie* from  such  an  order,  which  could  not  touch  the 
merits  of  the  cause.  The  constitution,  in  speaking  of  this 
court,  mentions  only  appeals  from  decrees  in  equity,  on  which 
the  chancellor  is  required  to  assign  his  reasons  for  the  decree. 
The  act  organizing  the  court,  (iiess,  24.  c.  10.  s.  8.  2  R.  S. 
166.  169.  sec.  24.  27.  and  sec.  2  R.  S,  605.  et  seq.)  says,  that 
"  All  persons  aggrieved  by  any  sentence,  judgment,  decree,  or 
order  of  the  Court  of  Chancery,  may  appeal  from  the  same  or 
any  part  thereof"  By  the  word  order  must  be  understood, 
such  an  order  as  affects  the  merits  of  the  case,  and  by  which 
the  party  is  aggrieved.  Will  an  appeal  lie  from  every  order 
which  the  chancellor  may  make,  in  the  progress  of  a  cause,  or 
to  regulate  the  practice  of  his  court?  According  to  the  course 
and  practice  of  the  Court  of  Chancery,  twenty  different  orders 
may  be  necessary  in  the  progress  of  a  suit,  before  it  can  be 
brought  to  a  final  hearing.  If  appeals  are  to  be  allowed  from 
all  these  orders,  it  would  produce  the  most  ruinous  conse- 
quences to  the  parties,  and  extreme  embarrassment  to  the  court. 
While  one  appeal  was  pending,  a  party  might  die ;  the  cause 
must  then  be  remanded,  to  bring  in  the  representatives  of  the 
deceased  party  ;  and  so  in  every  appeal.  Witnesses  might  al- 
so die  in  the  mean  time,  and  their  testimony  be  lost.  It  would 
be  impossible  to  predict  the  final  end  of  a  cause,  if  such  a  prac- 
tice should  be  tolerated. 

How  can  the  chancellor  assign  special  reasons  for  the  nu- 
merous orders  made  by  him,  regulating  the  practice  of  his 
court  ?  The  object  and  business  of  this  court  is  to  settle  the 
law,  and  put  a  final  end  to  controversies ;  not  to  decide  on 
points  of  practice  which  must  be,  in  some  degree,  arbitrary. 

Besides,  it  may  be  that  the  respondents,  when  they  come 
to  answer  on  the  interrogatories,  will  purge  themselves  from  all 
contempt  as  to  violating  the  injunction.  Why,  then,  should 
this  court  interfere  before  they  have  been  heard,  and  the  chan- 
cellor has  decided  on  the  sufficiency  of  the  excuse  ? 

Henry,  contra.  The  constitution  declares  that  a  court  shall 
be  instituted  for  the  trial  of  impeachments  and  the  correction 
of  errors,  under  the  regulations  which  shall  be  established  by 
the  legislature.  We  must  look,  then,  to  the  statute  organizing 
this  court ;  and  that  *gives  an  appeal  from  every  sentence, 
judgment,  decree  and  order  of  the  Court  of  Chancery. 

An  appeal  does  not  suspend  the  proceeding  in  the  cause,  ex- 
cept so  far  as  relates  to  the  interlocutory  matter  appealed  from. 
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m  ERROR,  The  appeal  in  this  case  is  sufficient  to  possess  this  court  of  the 
merits,  and  to  enable  it  to  decide  on  the  whole  jurisdiction  of 
the  Court  of  Chancery,  as  to  this  injunction. 

In  England,  the  House  of  Lords,  upon  the  model  of  which 
this  court  is  formed,  has  "  a  jurisdiction  ample  and  uncircum* 
scribed,  comprehending  all  interlocutory  orders,  as  well  as  the 
final  decree,  and  including  a  power  of  referring  and  modelling 
the  necessary  relief."  (1  fVoodd,  232—240.  4  Johns,  Rep.  510.) 

The  answer  of  the  appellants  adm  s  the  fiicts,  disclaims  the 
contempt,  and  denies  the  jurisdiction  of  the  chancellor.  The 
matter  has  been  discussed  and  decided  upon  by  the  Court  of 
Chancery,  as  appears  from  the  order  itself.  The  appellants 
have  answered  all  that  could  be  extorted  from  them  on  inter 
rogatories. 

T.  A.  Emmet,  in  reply,  said  that  Wooideaon,  cited  by  the 
other  side,  showed  what  orders  were  the  subject  of  appeal. 
They  must  affect  the  rights  of  the  parties  and  the  relief  prayed. 

In  the  case  of  The  Trustees  of  Huntington  v.  NicoU,  (3 
Johns,  Rep.  516,)  this  court  decided  that  an  appeal  would  not 
lie  from  a  temporary  order  of  a  Court  of  Chancery  awarding 
an  injunction. 

You  might  as  well  sustain  an  appeal  firoma  stibpcBna,  on  the 
ground  of  its  being  an  oi^der  of  the  court.  An  attachment  is 
merely  the  first  process  of  investigation.  Who  ever  heard  of 
an  appeal  from  such  an  initiatory  order  ?  The  appeal  is  pre- 
mature, disorderly,  and  unprecedented.  The  only  question 
raised  by  this  motion  is,  whether  an  appeal  lies  from  such  a» 
order  ?     The  merits  of  the  controversy  are  whoUy  out  of  view. 

They  cannot  be  examined  by  this  court,  until  they  have  been 
brought  before  the  court  below. 

Yates,  J.  This  is  an  appeal  fit>m  an  order  of  the  5!3d  of 
January  last,  of  the  Court  of  Chancery,  to  attach  Jesse  Buel 
and  nine  other  persons,  for  a  contempt  in  disobeying  an  in- 
junction of  that  court.  A  motion  has  been  made  to  quash 
the  petition  of  appeal,  on  the  ground  that  it  cannot  be  sus- 
tained on  such  an  order. 

By  the  eighth  section  of  the  statute,  (a)  regulating  the  pro- 
ceedings in  this  court,  in  virtue  of  the  tnirty-second  article  of 
447  ]       the  constitution,  it  is  ^enacted,  that  all  persons  aggrieved  by  an> 
sentence,  judgment,  decree  or  order  of  the  Court  of  Chancery, 
may  appeal  from  the  same  to  this  court. 

It  never  could  have  been  intended  that  all  orders  made  in 
the  progress  of  a  cause  in  that  court,  should  be  subjects  of 
appeal.  Such  a  construction  given  to  the  statute,  might,  as  has 
been  observed  by  the  respondents'  counsel,  so  effectually  im- 
pede the.  proceedings  in  chancery,  as  to  render  that  court  an 
engine  of  oppression.  On  the  contrary,  it  appears  to  be  a 
principle  not  controverted,  that  there  is  a  class  of  orders  arising 
in  the  progress  of  a  cause  from  which  no  appeal  lies,  and  a 
class  susceptible  of  review  by  appeal.  In  the  case  of  Newkirk 
and  m/e  against  Wxllet,  (2  Johns,  Cases,  413,)  the  ChieJ 
Justice,  who  gave  the  opinion  of  this  court,  says^  that  ^'  sudb 
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a  distinction  must  and  does 'exist;"  and  in  the  case  of  The  in  error. 
Trustees  of  Huntingdon  v.  NicoU,  (3  Johns.  Rep.  586,)  in 
the  opinion  delivered  by  another  member  of  this  court,  the 
same  construction  is  given  to  the  statute.     Arid  in  M  Vickar 
V.  IVolcotty  (4  Johns.  Rep.  529,)  that  distinction  is  recognised. 

It  appears  to  me  impracticable  to  establish  a  definite  rule  on 
this  subject,  as  every  order  must,  in  some  measure,  depend  on 
its  own  peculiar  features,  to  ascertain  whether  it  will*admit  of 
an  appeal.  Perhaps  I  might  undertake  to  say,  that  such  only 
as  are  grounded  on.facts,disck>6ed:in  the  bill  and  answer,  and, 
consequently,  connected  with  the  merits  of  the  controversy, 
when  final  as  to  the  subject  matter  of  their  order,  so  as  to 
enable  this  court  to  decree  whether  the  party  has  been  aggrieved 
or  not,  may  be  deemed  proper  subjects  of  ai^al.  If  this  be 
correct,  it  only  remaiifs  to  be  inquired  into,  whether  the  order 
now  before  us  is  of  this  description. 

The  appellants  were,  enjoined  as  commiissioners  not  to  pro- 
ceed in  the  apportionment  of  certain  shares,  nor  in  the  election 
of  directors.  The  complainants  in  the  court  below  having  sat- 
isfied the  chancellor  that  the  defendants  were,  proceeding  in 
violation  of  the  injunction,  an  order  was  obtained  for  them  to 
show  cause  why  they  should  not  be  attached.  The  cause  shown 
was  deemed  by  the  court  insuflicient,  and  an  order  for  the  at- 
tachment was  made  by  which  the  parties  were  to  be  brought  in 
to  answer  on  interrogatories,  so  that  the  court  might  come  to  a 
final  determination  in  relation  to  the  contempt.  If  such  final 
order  had  been  made,  after  they  were  brought  into  court  and 
examined,  and  that  had  been  the  subject  of  ^appeal,  it  would 
present  a  difiereht  question  to  this  court,  and  the ,  argument  in 
justification  as  to  the  impossibility  of  a  compliance  with  the 
injunction,  and  whether  the  court  had  jurisdiction  of  the  cause, 
might,  perhaps,  be  properly  urged :  but  on  these  subjects,  ac- 
cording to  my  view,  it  is  not  necessary  to  give  an  opinion. 

The  appeal  on  this*order,  in  its  nature  initiatory,,  was  prema- 
ture* It  behoved  the  defendants  to  have  su.bniitted  to  answer 
on  interrogatories,  the  purpose  for  which'  the  attachment  was 
to  issue,  and  if  the  alleged  contempt  was  not  purged  by  the 
answers  of  the  defendants  in  the  court  below,  the  opposite  party 
having  had  an  opportunity,  according  to  the  course  of  the  court, 
to  investigate  the  fiicis  in  relation  to  it,  the  decretal  order  of 
the  chancellor  would  then  be  deemed  final  as  to  the  contempt, 
and  the  appeal  might,  perhaps,*  be  sustained.  My  opinionj 
therefore,  is  that  the  appeal  be  quashed,  with  costs. 

Kent,  Ch,  J.  It  has  been  frequently  admitted  in  this  court, 
that  there  is  a  class  of  orders  in  chancery,  which  are  not  objects 
of  appeal.  (2  Johns.  CaseSy  413.  3  Johns.  Rep.  586.  4 
Johns.  Rep.  528.)  But  there  never  has  been  any  precise  and 
definite  line  drawn  between  that  class  of  orders  which  are,  and 
that  class  which  are  not,  the  ground  of  appeal.  Every  per- 
son of  sense  and  reflection  will  at  once  perceive  that  such  a 
distinction  does,  and  must,  of  necessity,  exist*  Orders  of  one 
kind  o\other  arise  upon  every  material  step  taken  in  the  pro- 
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gress  of  a  suit  in  chancery ;  and  they  become  very  frequent  and 
numerous  in  a  cause  that  is  much  litigated.  Many  of  these 
orders  relate  to  the  process  and  practice  of  the  court ;  and  to 
allow  an  appeal  from  every  order,  would  not  only  be  absurd 
but  intolerably  oppressive.  Neither  the  constitution,  nor  the 
statute  organizing  this  court,  ever  contemplated  an  appeal  from 
any  decree  or  order  that  did  not  involve  a  decision  upon  some 
matter  toliching  the  merits  ef  the  controversy ;  for  upon  every 
appeal,  the  chancellor  is  to  be  called  upon  to  assign  the  reasons 
for  his  decision.  If  we  examine  the  cases  and  precedents,  we 
shall  find  that  appeals  have  never  been  sustained  upon  any 
other  class  of  orders.  In  the  present  case,  the  question  before 
the  chancellor  was  touching  an  alleged  contempt,  committed 
by  the  appellants,  in  disobeying  the  process  of  his  court,  and 
he  has  made  no  decision  upon  that  allegation.  He  has  merely 
ordered  process  of  attachment  to  bring  in  the  party,  to  answer 
to  the  charge  upon  interrogatories.  If  an  appeal  will  lie  *upon 
this  order,  it  will  equally  lie  upon  the  award  of  process  of  sub- 
jHBna  to  the  defendant  to  answer  to  a  bill  filed.  The  very 
statement  of  the  proposition  shows  sufficiently  the  unfitness  of 
the  thing.  By  sustaining  appeals  to  the  extent  contended  for 
in  this  instance,  we  should  not  only  draw  into  this  court  the 
whole  business  of  the  Court  of  Chancery,  before  it  had  become 
ripe  for  discussion  and  decision  there ;  we  should  not  only 
render  the  voice  of  that  court  mute,  and  its  process  nugator}', 
but  we  should  destroy  ourselves.  This  court  would  become 
wholly  incompetent  to  despatch  the  immensity  of  business 
whiefa  would  flow  in  upon  it. 

I  am,  therefore,  of  opinion,  that  the  appeal  ought  to  be  dis- 
missed. 

Van  Ness,  J.  concurred. 

Bpencer,  J.  also  concurred.  He  said  that  on  this  appeal 
the  merits  of  the  cause  could  not  be  examined.  The  answer 
denies  the  fads  eoQtained  in  the  bill ;  and  it  cannot  be  said 
.that  the  chaocdlor  was  misinformed  by*  the  bill.  The  rule  is, 
that  where  an  order  is  made  affecting  the  rights  of  the  parties, 
or  imposing  a  grievance,  an  appeal  will  lie ;  but  not  on  a  mere 
pradiccU  order. 

Thompson,  J.  being  related  to  some  of  the  parties,  gave  no 
opinion. 

Per  totam  Curiam.  Ordered  and  adjudgi^,  that  the 
appeal  be  dismissed  with  costs.  Appeal  dismissed. 
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*Thomas  Waters,  Appellant, 

against 
EzEKiEL  Travis,  Respondent. 


A  court   of 


^.jj      THE  respondent,  on  the  17th  July,  1802,  filed  a  bill  in  the 

«oMpei  a  ven.  Court  of  Chancery ,  against  the  appellant,  for  an  account,  and 

«Jc*^  ■-•P®"  the  specific  performance  of  an  agreement,  by  which  the  appel- 

•iiee«/^  coD^  lant  and  one  Henry  fVisner  were  to  convey  to  the  respondent 
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part  of  lot  No.  thirty-nine  in  the  angle  of  the  Minisink  patent,  /iy  error. 
in  the  town  of  fValkiUy  in  Orange  county.    The  bill  stated,     albanx, 
that  about  sixteen  years  before,  the  complainant  purchased  of    March,  I812. 
one  Carry  his  improvements  made  on  a  farm  of  which  the  com-  ^"watew^ 
plainant,  soon  afler,  took  possession,  and  which  he  has  since  v. 

continued  to  occupy  and  improve ;  that  he  understood,  after-  Travm. 
wards,  that  the  farm  was  part  of  lot  thirty-nine  in  the  angle  of  12?  of  ^Und 
the  Miniaink  patent,  and  in  May,  1787,  entered  into  a  verbal  ^^  i^/^'L 
agreement  for  the  purchase  of  the  land  with  JVisner,  who  had  he*has  incapl^ 
informed  the  respondent,  that  he  and  Waters  had  purchased  citated  himself 
the  undivided  part  of  lot  No.  thirty-nine  of  the  commissioners  i^"ibe^hoier 
of  forfeitures.  The  respondent  agreed  to  pay  one  dollar  per  And  where 
acre  for  the  land,  and  paid  fVianer  one  hundred  and  fifty  dol-  traci'^**io^*be 
tars  in  cash,  the  receipt  for  which  was  lost ;  and  in  June  he  fold  was  held 
paid  fVianer  thirty  dollars  more  on  account  of  the  purchase,  ^^d  the  vendor' 
On  the  19th  of  October,  1787,  the  respondent  entered  into  aft«f  «*»  »^ 
written  articles  of  agreement  with  Wisner  and  Waters,  which  fld^J^wiih  the 
were  duly  executed  by  them,  which  stated  as  follows :  that  ?»her  tenants 
Waters  and  Wisner ^  "the  parties  of  the  first  part,  do  agree,  *ndexecaied« 
and  have  sold  to  the  party  of  the  second  part,  {Ezekiel  Tra-  deed  of  parti- 
m^,)  three  equal  undivided  *fourth  parts  of  one  equal  undivi-  [*451  ] 
ded  half  part  of  lot  No.  thirty-nine  in  the  angle  of  the  Minisink  tton,  u  was 
patent,  and  the  said  Wisner  and  Waters  do  hereby  bind  them-  l!!!!?;,:  *J|!**  ^II! 

*,,.  II'*  •  I  •!   P^"i"<>n      was 

selves,  their  executors  and  administrators,  to  give  to  the  said  no  objection  to 
TVavis  a  good  and  sufficient  deed,  in  law,  for  the  above  said  forSance*^  ***' 
three  equal  undivided  fourth  parts  of  one  undivided  half  part  where  the  party 
of  the  said  lot  No.  thirty-nine,  which  lot  contains  1,170  acres,  '^l^^i!'^! 

•  i-L  •  I  !!/•         pcrfonnin^  tno 

more  or  less :  which  conveyance  is  to  be  executed  on  or  before  whole  f^  hut 
the  first  day  of  December  next.     And  the  said  Travis  doth  IK?-  "  ?  '.5'" 

1         .      ,  .     y ,  .         ,^    0  ,  •     ,       tine  lion,  m  ibis 

hereby  bind  himself,  olc.  to  secure,  at  the  sanie  time,  to  the  respect,  be- 
said  Wisner  and  Waters,  one  dollar  for  each  and  every  acre  J^*^  J{j®  ^^* 
of  the  lands  hereby  sold ;  and  for  the  true  performance  of  the  dee  seeks  to 
above  said  articles,  the  parties  bind  themselves  to  each  other  JJJJj^^  j^***® 
in  the  penal  sum  of  five  hundred  pounds."  specific     per- 

The  bill  further  stated  that  the  respondent,  ever  since  the  '^I?*"??'  **"** 

,  .,  ,*^,       ,'        111"       I-     where  (he  vcn- 

agreement,  continued  to  reside  on  the  lands,  and  had  in  his  dor  resorts  10 
actual  possession  two  hundred  and  thirty-four  acres,  on  which  ^f^y  ^^  ^'^.T" 

111  1  .      •  ^  ■  ■  I        ''      •  TkT  f  %m,r^m,        P*'      *      Specific 

he  had  made  great  improvements;  that  in  JSovemoer,  1787,  performance  on 
he  sold  to  Wisner  a  pair  of  oxen  on  account  of  the  contract,  ^**®  i^^,  ^J  **^® 
valued  at  forty  dollars ;  and  delivered  to  Wisner  turnips,  at  dif-  But  a  convey, 
ferent  times,  to  the  value  of  two  dollars  and  sixty-eight  cents :  *"f;f  '<*»'  ■. i'*** 

oable  consider- 

and  not  long  afterwards  gave  Wisner  a  power  of  attorney  to  ation,  made 
receive  a  sum  of  money  due  to  the  respondent  for  a  pension,  ^P!^.  ^^*  ***  * 

•     •  •  1  /»  n    .        •    1  .     1    11  I  •   I  1       w»'^"      person, 

being  either  twenty-five  or  forty-eight  dollars,  which  sum  he 
did  not  exactly  know,  as  the  appellant  refused  to  inform  him  («)  Acourtof 
of  the  sum  received.  That  the  reason  why  the.  payments  made  decree'a  specN  , 
subsequent  to  the  contract  we're  not  endorsed  upon  it,  and  the  ^^  perform- 
previous  payment  acknowledged  in  the  agreements,  was  be-  Il"*^p«uiy^w^o 
cause  the  respondeat  was  unacquainted  with  the  forms  of  would  not  be 
business,  and  wholly  confided  in  Wisner  and  Waters.  That  ^ifTo  demaSt 
during  all  the  transactions,  the  respondent  believed  the  legal  jf-  H^pbum  «. 
title  to  the  land  to  be  in  Wisner  and  Waters^  as  he  was  told  if/m^'.'soo.  . 
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IN  ERROR,  by  Winner  that  it  belonged  to  them  jointly,  and  that  payment 
ALBANY,^  to  him  was  the  same  as  if  made  to  both  ;  and  that  the  verbal 
March,  i8ii    agreement  with  ffisner  and  the  payment  of  the. one  hundred 
^^^^^^^^!!^  and  fifty  dollars  to  him,  the  respondent  believed,  were  made 
V.  with  the  knowledge  and  approbation  of  the  appellant.     That 

wii^u^^TOiice  i"  March,  1190,  rFwner  died  insolvent;  and  since  his  death 
•fihe  previous  the  respondent  has  often  demanded  a  deed  from  the  appellant, 
•nd^for6*^H  offering  to  pay  or  secure  the  principal  and  interest  due  for  the 
Ims  been  earn-  land;  but  though  the  appellant  sometimes  expressed  himself 
Uool^ill^u^aAs-  willing  to  give  a  deed,  he  finally  refused  to  do's©  ;  and  com- 
fer  'the  legal  menced  an  action  of  ejectinent  against  the  respondent  to  re- 
tbi^d  person!*^**  cover  the  possession  of  the  land,  which  was  tried  at  the  Orange 
r*452 1  circuit,  in  June,  1802,  and  a  verdict  obtained  *itgainst  the  re- 
Mere  lapse  of  spondcnt,  who  expected  to  be  turned  out  of  possession.  At 
time  is  not,  in  the  trial,  the  appellant  produced  a  deed  to  himself  from  the 
obje/iiortode^  Commissioners  of  forfeitures,  for  the  lands,  or. a  considerable 
creeiog  a  spe-  part  thereof  The  appellant  has  not,  since  the  power  given 
anc^e  ^^'^  '^"^  *^  receive  the  pension  money,  demanded  any  further  pay- 
agreement  ments,  though  the  respondent  has  often  told  him  he  had  paid 
wlmienr  for  fo""  more  lands  than  he  possessed ;  and  that  the  appellant  has 
the  sale  ofiand  Said  that  the  respondent  should  -have  as  much  land  as  he  had 
rJuaJn^uoexe^  paid  for,  and  had  caused  a  part,  about  two  hundred  and  thirty- 
cuied  for  14  four  acrcs,  to  be  surveyed  off  as  the  respondent's  land ;  and  at 
^havluffcon-  ^^^  ^™®  of  such  survcy  had  said  that  the  respondent  had  paid 
Uooed  in  pos-  for  it.  The  bill  prayed  for  an  account,  and  that  on  payment 
court  under  the  ^^  ^^^  rcsiduc  of  the  moucy,  if  any  should  be  found  due  for  the 
circumstaneet  land,  the  appellant  might  be  decreed  to  make  a  good  and  valid 
Secret  a*spe-  conveyance  of  the  land,  in  fee-simple,  to  the  respondent,  and 

cific    perform-  for  general  relief.  

eonfracUa)  ^      '^'*®  answcT  of  the  appellant  stated  that  he  purchased  the 

Where  on  a  land   in  question,   in  May,  1786,  in  his  own  name,  and  a 

bill  in.  chance-  conveyance  was  made  to  him  solely,  and  that  it  remained  his 

ry,  for  a  speci-        .       <'  ,     •  ,  %    i        •  r#7» 

iie  performance  solc  property,  exccpt,  that  by  a  verbal  agreement,  fftjner.was 
of  an   agrwe-  ^q  \iB\e  a  share  of  it,  on  paying  a  Certain  sum,  which  be  never 

ment  to  convey     ,.  ,        •*         i     •        »     i         "^   ^     .  /•    »  • 

laud,  the  com-  did.  He  admitted  the  execution  of  the  written  agreement  set 
SJr* a'"^ *mcSi  ^^""^^  ^y  ^^^  respondent;  and  that  the  reason  why  fVisner  ex- 
of  parf  of"uie  ccuted  it,  was  because  of  the  verbal  agreement  between  him 
purchase-mon-  jind  the  appellant.     The  respondent  denied  all  knowledge  of 

ey      under     a  • 

verbal  agree-  the  payments  set  forth  by  the  respondent ;  and  believed  they 
tbewnti^Ton^  Were  made  to  JVi&ner  on  other  accounts,  as  the  respondent 
tract,  and  a  had  been  a  tenant  of  W%8ner*9,  and  owed  him  rent ;  and  be- 
feigned  ^J««e  causc  the  respondent  had  given  a  bond  for  twenty  pounds  to 
to  try  the  fact  WisncT  which  was  Unpaid  at  his  death.  He  admitted  the  de- 
**ent  ^a^d'^ir  ^^^^^7  ^f  »  yoke  of  oxeu,  which  the  respondent  said  Wianer 
jury  Voand  the  had  purchased  of  him,  but  denied  that  it  was  on  account  of,  or 
Imsw'  that  ^  '"  ^^^^  payment  for,  the  land.  He  also  admitted  that  after  the 
,  iir-j  n  «  y^^^  1790,  he  received  a  power  of  attorney  from  the  respond- 

(a)  Vide  Pro«  ■'..  '.  j^L^r  -.j 

V.  CarroU,  8  ^nt  to  rcccive  some  money  due  to  him  for  a  pension,  under 
p^au^'  l1^'  which  power  he  received  twenty-four  dollars,  and  having  an 
9  Cranch,  4A6!  account  against  the  respondent,  he  retained  the  money  so  re- 
^rau^  \  ceived ;  and  soon  after  told  the  respondent  how  much  he  had 
wK/uIl  5S8.  received  of  the  pension ;  but  the  respbndent  never  asked  him 
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for  the  money,  nor  requested  him  to  credit  it  on  account  of  the  tnerroh, 
land.     That  after  the  date  of  the  agreement,  the  appelli^nt  and     alhany 
David. JoAn^on. who  owned  the  Qther»  undivided  part  of.  lot    March,  isA. 
thirty-nine,  made  a  partition,  and  released  to  each  other,  a|id  "^^'^x^^tkhT' 
the  part  in  the  possession  of  the  respondent  fe]l  to  the  share  v. 

of  the  appellant ;  *that  several  years  after,  the  appellant  hav-  Travis. 
ing  raadQ  frequent  applications  to  the  respondent  to  pay  for  the  [  *453  ] 
lands,  .without  any .  effect,  tfee.  respondent  saying  it  would  not  defendant  h«v- 
oe  in  his  ppwer  to  pay  for  them,  the  appellant,  with  the  knowl-  juir  acquiesced 
edge  and  consent  of  the  respondent,  sold  and  conveyed  two  usu*e*and?wi^ 
piarcels,  one  of  fifty  acres,  and  the  other  one  hundred,  and  fifty  troveVied  the 
acres,  part  of  the  same  land ;  and  that  the  whole,  of, the  residue  [*J^V,  co^M  no!! 
which  fell  to  the  appellant,  on  the  partitiQn,i8  in  the  respond-  aAerwards,  ob- 
'ent's  possjesslQn.  The^appellant  denied  that  he  was  ever  pres-  j*^  \niw?n*g 
ent  at  an  v  survey  of  the  land,  except  to  run  the  division  line  the  payment  ia 
between  him  and  Johnson,  the  other  survey  being  made  in  his  chMc^-moneyT 
absence ;  or  that  he  ever  admitted  that  the  respondent  had  paid  And  where 
for  the  land  in  his  possession ;  or  thai  he  knew  any  thing  of  ^^  *^"m! 
the  conversation  between  the  respondent  and  Winner,  He  and'js.  shcmid 
admitted  that  he  had  offered  to. convey  to  the  respondent  such  S"c?^ond^t£ 
parts^of  the  land,  comprehended  in  the  agreement,  as  weire  in  payment  was 
the  resppnd/ent's..pos3ession,  on  his  paying  for  the  saine,  at  the  "J^®  in**  fact 
price  mention^,,  with  interest  thereon,  and  also  on  the  price  had  no  icpii  u^ 
of  the  other  parts  V)f  the  land  sold,  up  to  the.  time  they  were  lIVLJ^^d^at 
sold,  which  the  respondent  had  neglected,  to  do ;  that  the  ap-  B,  could  not, 
pellant  did  bring  the  action  of  ejectment,  as  stated  by  the  wi'^'fo'^roJh 
respondent,  and  which  was  contested  by  the  respondent,  and  payment,  but 
tried,  and  a  verdict  found  for  the  appellant.  The  appellant  considered*  b 
denied  all  other  material  allegations  in  the  biU.  effecu  the  same 

A  replication  ^/wsxa  filed  by  the  respondent,  and  i/v>tnesses  2.      '****'  ^ 
were  examijnftd  on  both  sides ;  but  as  their  testinfio^y-  was  con- 
tnadictory,  and  a  feigned  issue  was  afterwards  awarded,  it  is 
unneces$ary  to  state  the  evidence.      ^  ' 

•'  The  cause  was  heard  by  the  chancellor,  in  May^  1805,  on 
the  factis  stated  in  the  depositions  and  the  points  of  equity 
raised,  and  in  December^  1B05,  an  order  was  made  for  the  trial 
of  9i  feigned  iaaue^  to  ascertain  whether  the  respondent  paid 
the  one  hundred  and  fifty  dollars  in  May^  1787,  and  the  thirty 
dollars  in  June,  .as  part  of  the  consideration  for  the  purchase  of 
the  land  ;  ai|c|l  whether  Wisner  received  those  sums  as  such ; 
and  whether  the  yoke  of  oxen  was^sold  and  delivered,  in  No- 
vember, following,  to  Wisner ;  and  whether  he  agreed  that  the 
price  .should  be  a  part  consideration  for  the  land.  This  issue  ' 
was ) tried,  in  September,  ,1801,  and  the  jury  found  by  their 
verdict,  that  the  two  payments  had  been  .made,  and  the  yoke 
of  oxen  sold  and  delivered  to  fVianer,  in  part  payment  of  the 
consideration  money,  for  the  purchase  of  the  said  land.  The 
postea  being  returned  to  the  Court  of  Chancery,  the  oause  was 
finally  heard ;  and  the  chancellor,  on  the  27th  of  October, 
1808,  pronounced  *a  final  decree.  The  respondent's  counsel  [*454] 
waiving  all  claim  against  the  appellant  in  regard  to  so  much 
of  lot  No.  39,  as  the  appelkuit  had,  before  the  filing  of  the 
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7.V  ERROR,  answer,  become  incapacitntcd  to  convey,  by  reason  of  the  par* 
ALBANV  titlon  made  between  him  and  Johnson,  or  by  reason  of  the 
Manh,  1812.  convcyances  of  the  two  parcels  of  the  said  lot,  set  forth  in  the 
"^^f^**"^^^*^  answer,  or  by  reason  of  another  parcel  conveyed,  at  or  before 
V.  the  partition,  to  Thomas  Waters ;  the  cl^ancellor  ordered  and 

Tkavis.  decreed  that  the  appellant  convey  to  the  respondent,  by  a  good 
and  sufficient  deed,  in  the  law,  so  much  of  the  land  contained 
in  the  said  lot  No.  39,  not  exceeding  three  equal  fourth  parts 
of  one  half  of  the  said  lot,  as  the  appellant  had  not  become 
incapacitated  to  convey,  by  reason  of  the  partition  and  release 
and  the  convcyances  mentioned  ;  and  that  it  be  referred  to  a 
master  to  take  an  account  of  the  quantity  of  land  to  be  con- 
veyed, and  of  the  payments  made  by  the  respondent,  and  to 
state  an  account  between  the  parties,  charging  the  land  so  to 
be  conveyed  at  one  dollar  per  ncre,  and  deducting  the  pay- 
ment of  one  hundred  and  fifty  dollars,  made  in  May,  1787, 
and  the  sum  of  thirty  dollars  paid  in  June,  and  such  amount  as 
should  appear  to  be  due  to  the  respondent  from  the  appellant, 
on  account  of  moneys  received  by  him  on  the  pension  payable 
to  the  respondent ;  and  deducting  also  forty  dollars  for  the  oxen 
sold  and  delivered  to  Wisn&r  in  Noveinber,  1787,  and  charg- 
ing the  appellant  with  the  price  of  the  turnips,  to  be  ascer- 
.  tained  by  the  master  ;  and  charging  interest,  from  the  1st  of 
December,  1787,  on  the  balance,  as  may  appear  to  have  been 
due ;  and  that  on  the  respondent's  paying  to  the  appellant 
such  balance,  if  any,  as  upon  such  account  should  be  found  to 
be  due  for  the  land,  the  appellant  should  make  the  conveyance 
aforesaid ;  reserving  the  question  of  costs  and  all  further  di- 
rections till  the  coming  in  of  the  master's  report. 

The  reasons  for  this  decree  were  thus  assigned  by 

The  Chancellor.  The  bill  in  this  cause  was  filed  for  a 
specific  performance  of  a  contract  entered  into  between  the 
complainant,  of  the  one  part,  and  the  defendant  and  Henry 
Wisner,  of  the  other  part.  The  contract  is  dated  the  19th 
of  October,  1787,  and  is  set  forth  in  the  complainant's  bill, 
and  its  purport  is  generally  admitted  by  the  defendant's  answer. 

This  contract  binds  the  defendant  and  Wisner  to  give  to  the 
complainant  a  good  and  sufficient  deed,  in  the  law,  for  three 
equal  undivided  fourth  parts  of  one  equal  undivided  half  of  lot 
[•455]  No.  39,  *in  the  angle  of  Minisink,  which  lot  contains  1,170 
acres  more  or  less,  and  to  execute  such  conveyances  before  the 
first  day  of  December  then  next ;  and  the  defendant  was  then, 
by  its  terms,  "  to  secure  at  the  same  time  to  the  said  Wisner  and 
Praters  J  one  dollar  for  each  and  every  acre  of  the  land  sold." 

From  the  proofs  in  the  cause,  it  appeared  that  the  legal  title 
to  this  land  was  exclusively  in  Waters,  though  there  were 
iStrong  indications  that  Wisner  was  originally  interested  equally 
with  him. 

It  was,  however,  of  little  consequence  to  the  merits  of  the 
cause,  as  whether  he  was  or  was  not  would  not  vary  the  de- 
cision. 

As  the  objection  respecting  the  want  of  parties,  which  was 
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urged  as  a  preliminary  question,  was  waived  in  consequence  of    m  error 
an  intimation,  that  if  it  proTailed,  it  would  only  operate  to     ALBANY 
open  the  bill  for  amendmenl,  by  adding  the  necessary  parties,    Mareb,  \z\k 
the  only  questions  necessary  to  be  determined  were, 

1.  Whether  the  complainant  could  have  relief,  as  he  did  not 
entitle  himself  to  a  performance  in  toto  J 

2.  Whether  the  evidence  of  the  payments  alleged  to  have 
been  made  before  the  contract  was  admissible  ? 

The  cases  cited  on  the  argument  before  me  did  not  support 
the  doctrine  for  which  they  were  adduced. 

The  case  of  King  v.  nrightman  (2  Anatr.  80)  arose  on  a 
bill  for  specific  performance  of  a  contract,  respecting  a  lease 
which  had  seven  years  to  run  at  the  time  of  making  the  conti^u^t 
Two  years  elapsed  and  a  decree  was  entered,  by  consent,  to 
accept  the  same  sum  which  was  to  be  paid  two  years  before. 

Lord  Chief  Baron  Eyre  observed,  '^  when  you  brought  a  bill 
for  a  specific  perforn)ance,  you  ought  to  have  considered 
whether  it  was  for  your  benefit  or  not  This  is  the  most  bene- 
ficial decree  which  could  have  been  pronounced  for  the  plain- 
tiff. We  can  only,  on  this  bill,,  decree  specific  performance  of 
the  same  contract,  not  a  similar  one."  But  the  rehearing  was 
denied  chiefly  on  the  ground  of  consent. 

In  the  case  of  Gating  v.  AaaA,  (3  Atk.  185,)  it  was  held 
that  the  contract  must  be  performed  in  its  entirety ;  for  a  rea- 
son which  to  me  appears  unanswerable,  ''  because  nobody  can 
tell  what  the  parties  laid  the  greatest  weight  on  ;  and  therefore 
it  must  be  attended  with  bad  consequences,  if  agreements  were 
to  he  split,  and  one  part  to  be  decreed  and  another  not." 

The  case  of  The  Executor  of  Morrison  v.  fuelling  was  set- 
tled by  compromise,  though  in  consequence  of  my  intimation  that 
the  ^defendant  was  not  compellable  to  pay  the  money  stipula-      [  *  456  ] 
ted  by  the  contract,  unless  the  whole  of  the  land  contracted  for 
was  conveyed,  and  that  no  pro  rata  payment  could  be  enforced. 

There  can  be  no  doubt  but  the  parties  contracting  may,  by 
mutual  concession,  narrow  their  rights  derived  from  the  con- 
tract, and  the  parties,  in  this  case,  appear  to  have  done  no  more. 

The  complainant,  by  the  terms  of  the  contract,  was  entitled  to 
an  undivided  share  of  lot  No.  thirty-nine,  equal  to  four  hundred 
and  forty  acres,  upon  securing  the  payment  of  one  dollar  an  acre. 
The  defendant  made  partition  with  his  cotenant,  with  the  assent 
of  the  complainant,  as  he  expressly  states  in  his  answer.  He 
sold  and  conveyed  two  hundred  acres  of  the  parcel  assigned  to 
him,  as  his  portion  of  the  comm(>|i  land,  as  the  complainant 
informed  him  it  would  not  be  in  his  power  to  pay  for  it ;  and 
the  residue,  it  is  admitted,  was,  and  still  is,  in  possession  of  the 
complainant ;  and  this  residue  is  all  the  complainant  claims. 

Part  of  the  land  contracted  for,  has,  therefore,  received  a  des- 
tination perfectly  conformable  to  the  interest  ojf  the  parties  to 
the  contract.  It  is,  in  effect,  so  far  a  performance  of  the  con- 
tract, and  in  every  respect  consistent  with  it. 

The  ^ule  that  a  written  contract  cannot  be  impugned  by  parol, 
does  not  apply  to  this  case.    There  is  no  cause  of  controversy ; 
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IN  ERROR,  for  both  parties  .concur  in  stating  the  circumstances  detracting 
ALBANY     ^^^^  ^^^  rights  of  the  compliunant  under  the  contract,  aocom* 
March,  I8ii    panied  with  a  fuU  admission  of  its  e^cistence  in  its  original  state, 
""^^r^-^*"**^      The  second  question  depends  on  the  terms  of  the  contract 
V.  and  the  circumstances  attending  it,  disclosed  by  the  testimony. 

Taavis.  The  contract  contained  a  plain  stipulation,  that  upon  receiv- 

ing the  conveyance  the  complainant  should  secure,  id  the  sanu 
timey  to  the  said  Wianer  and  Waters  one  dollar  for  every  acre; 
of  the  land  so  sold.  This  does  not  import  a  previous  payment. 
On  the  contrary,  it  appears  to  impose  it  on  the  complainant, 
if  he  had  paid.  any.  part,  of  the  consideration,  to  seciire^a  ddiar 
an  acre  in  addition.    " 

Evidence  of  payment  before  the  •contract,  unless  proved  to 
have  been  omitted  by  mistake  or  fraud,  must,  oh  the  well  es- 
tablished rule  respecting  written  contracts,-  be  rejected  ;  but  it 
was  admitted  that  the  defendant  is  illiterate,  and  there  seems 
to  be  no  doubt  that  IVisnerj  one  of  the  parties,  drew  the 
agreement  r  and  hence  I  thought  the  payment  and  reason  of 
the  omission  were  proper  objects  of  inquiry.  If  the  payment 
[  *  457  ]  had.  actually  been  made,  I  thought  *that  combined  with  the 
long  forbearance  of  the  complainant  and  fVisner,  the  latter  on 
the  verge  of  insolvency,  a  strong  presumption  would  arise  thai 
the  money  had  been  intended  in  payment  of  the  land,  unless 
rebutted  by  other  evidence. 

The  first  payment  spoken  of  was  one  hundred  and  fifty  dol- 
lars which  was  alleged  to  have  been  made  on  the  7th  of  Mayy 
1787,  but  of  which  the  defendant  denies  any  knowledge.  If 
this  payment  was  actually  made,' and  .omitted  to  be  acknowl- 
edged in  the  contract,  either  through  mistake  or  design,  it 
ought  now  to  enure  to  the  benefit  of  the  complainant. 

As  to  the  objection  that  the  payment,  if  any,  was  made  to 
fVisner,  who  it  appears  had  no  interest,  it  ought  not  to'  prevail. . 

This  was  a  joint  contract  with  the  defendant  and  H'isner, 
The  security  for  the  consideration  money  was  to  be  joint ;  and 
I  think  a  payment  to  either  niust  be  deemed  a  good  payment  on 
the  contract,  in  consequence  of  their.'apparent  union  of  interest ; 
and  it  was  not  imposed  on  the  complainant  to  know  the  secret 
trust  which  the  defendant  now  insists  existed  between  them. 

The  testimony  with  respect  to  the  payments*  was  involved  in 
doubt.  It  required  accurate  estimates  of  the  relative  .credibil- 
ity of  the  witness  to  determine  correctly  on  the  occasion.  This 
is  the  appropriate  object  of  a  jury  ;  th6ugh  I  regretted,  irom 
the  small  sum  in  controversy,  that  this  expedient  was  necessa- 
ry to  be  resorted  to. 

I  directed  an  issue  to  determine  whether  any  and  what  pay«^ 
ments  had  been  made,  and  at  what  periods,' by  the  complain- 
ant to  the  defendant  and  Henry  IVisnery  or  either  of  them,  on 
account  of  the  contract. 

I  did  not  conceive  the  question,  whether  the  written  contract 
was  to  be  deemed  a  mutual  and  dependant  contract,  as. requir- 
ing a  minute  examination.  The  acts  of  the  respective  parties 
were  evidently  intended  to  be  concurrenL  The  nature  of  the 
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•  .  • 

Cransaction  indicated  that  the  defendant  and  Wtaner  were  to  IN  error, 
do  the  first  act — to  convey.  The  only  point  of  view  in  which  it  albany.  * 
could  be  material,  was  with  respect  to  the  lapse  of  time.  This  March,  jsji 
was  imputable  to  neither,  as  contradistinguished  from  the  other. 

The  complainant  was  in  possession  of  the  land  contracted 
for.  The  defendant  and  W^^ner  were  inhabitants  of  the  same 
county  in  which  the  laiid  lay,  and  in  a  geographical  sense,  as 
taken  from  a  general  knowledge  of  the  county,  they  were  not 
remote  from  it.  The  mere  acquiescence  in  his  possession  for 
a  length  of  time,  without  any  claim,  is  a  circumstance,  at  least, 
sufficient  to  show  that  the  forbearance  was  mutual. 

•The  issue 'awarded\havjng.  been  tried,  and  found  in  favor      [♦458  J 
of  the  complainant,  the  cause  again'  came  up,  on  the  equity, 
reserved  for  a  final  decree.  **     " 

On  the  part  of  the  defendant,  it  was  objected, 

1.  That  there  were  not  proper  parties. 

2.  That  the  payments  found  by  the  jury  were  repugnant  to 
the  written  contract,  which  ought  to  control ;  and 

3.  That  the  bill  being  for  a  specific  performance  could  not 
be  sustained,  unless  it  is  sustained  in  toto. 

The  first  question  had  already  been  discussed,  and  determin- 
ed in  favor  of  the  defendant  and  expressly  waived  by  him ;  and 
though  it  was  urged  that  this  was  merely  waiving  the  objection 
at  the  hearing,  I  had  no  doubt  but  that  from  the  mode  of  mak- 
ing the  waiver,  it  was  to  be  carried  throughout  the  cause ;  for 
after  the  defendant  had  succeeded  in  obtaining  the  opinion  of 
the  court,  that  the,  representatives  of  the  defendant  Wianer 
ou^ht  to  have  been  parties/  and  had  formally  and  explicitly 
waived  the  effect  of  that  opinion,  alleging  that  it  was  done  to 
prevent  the  parties  from  travelling  over  the  same  ground,  which 
they  had  already  passed,  it  did  not  lie  in  the  mouth  of  the  de- 
fendant to  resort  to  it,  as.  the  calling  in  those  representatives  was 
principally,  to  make  th.em  parties  to  the  account  to  be  taken  on 
the  contract,  for  his  benefit,  and  to  aid  him  in  its  adjustment. 

A  new  suggestion  was,  however,  made  on  this  subject,  which, 
it  appeared  to  me,  would  have  gone  the  length  of  deciding  this 
question,  contrary  to  the  opinion  before  expressed,  if  it  had 
been  an  open  one,  and  that  was,  ;that  the  defendant  alleged 
that  Wisner  never  had  a  legal  title  to  the  land  aflfected  by  the 
contract:.' that' the  conveyance  for^it  was  in  the  defendant 
Waters^  name,  and  that  Wisner  was  to  have  had  a  share,  when 
he  paid  his  proportion  of  the  consideration  money,  which  he 
never  did,  and  of  consequence,  if  the  defendant  Waters  held 
it  as  he  then  alleged  in  his  answer,  discharged  from  the  trust 
for  the  non-payment,  he  could  give  a  legal  title  for  the  entirety, 
and  if  he  held  it  in  trust,  at  the  time  me  contract  was  made; 
that  contract  operated  as  a  new  declaration  of  a  trust,  with  the 
consent  of  all  parties  interested,  and  a  destination  was  given 
to  it,  for  the  benefit  of  the  complainant,  who  became  d^tui 
que  trust  as  to  the  land,  and  Wis7ur  only  entitled  to  a  share 
of  the  consideration  money. 

The  second  questioi^  had,  on  the  former  argument,  and  be- ' 
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jN ERROR,  fore  the  issues  were  awarded,  been  determined  upon,  and  still 
thinking.  *that  if  those  payments  had  been  made,  and  they 
were  affirmed  by  the  verdict  of  a  jury,  this  omission  must  havt 
arisen  from  fraud  or  mistake;  and  not  meaning  to  touch  the 
general  doctrine,  that  written  contracts  are  not  to  be  impugned 
by  parol,  unless  on  those  grounds,  I  was  of  opinion,  that  the 
cases  cited  on  the  argument  had  no  bearing  on  the  case. 

The  third  question  had  also  been  passed  upon  ;  it  was  deci- 
ded on  the  ground  that  the  parties  contracting,  may,  by  mutu- 
al concession,  narrow  their  rights  derived  under  the  contract. 
The  complainant  contracted  for  the  purchase  of  three  undivi- 
ded fourths  of  an  undivided  half  of  1,170  acres,  equal  to 
438  3-4  acres.  The  complainant  and  defendant  had,  by  their 
mutual  act^,  assented  to  a  division,  so  as  to  enable  each  of  the 
parties  entitled  to  moieties  to  hold  in  severalty.  In  the  share 
allotted  to  the  defendant,  the  two  hundred  and  thirty-four  acres 
in  the  possession  of  the  complainant  were  included.  The  de- 
fendant, in  his  answer,  alleged  that  he  had  sold  the  remainder; 
and  the  complainant  expressed  his  disposition  to  refrain  from 
disturbing  the  sale,  and  to  retain  and  pay  for  the  two  hundred 
and  thirty-four  acres,  according  to  the  contract. 
^  It  is  probable  the  complainant  could  not  have  succeeded  for 
more,  as  for  a  specific  recovery  ;  for  if  the  defendant  was  a  trus- 
tee for  the  complainant,  and  a  bona  fide  sale  had  been  made, 
without  nottee  of  the  trust,  the  purchaser  would  hold  discharg- 
ed of  the  trust.  But  can  it  be  equitable,  that  because  a  man  has 
escaped  from  his  contract,  by  parting  with  part  of  its  subject 
matter  improperly,  and  tnus  prevented  the  complainant  from 
receiving  complete  justice,  that  this  should  operate  to  discharge 
the  defendant  wholly  from  the  performance  of  his  contract, 
specifically,  pro  tanto  as  he  has  it  in  his  power  ?  Certainly 
not,  nor  was  any  case  cited  which  goes  that  length. 

The  doctrine  that  a  contract  enforced  specifically  must  be 
so  in  its  entirety,  appears  to  me  solid  ;  but  where  the  right  of 
the  one  party  is  sustained,  and  the  other  can  only  shelter  him- 
self, by  the  allegation  that  part  of  the  property  sought  is  not 
in  his  power,  and  so  placed  by  his  own  act,  from  a  complete 
compliance  with  it,  the  rule  of  equity  as  to  the  entirety  must 
be  strangely  misapplied,  if  it  could  possibly  prevent  the  party 
injured  by  the  alienation,  from  saying,  "True  it  is,  I  am  enti- 
tled to  the  whole,  but  under  all  circumstances,  I  am  content 
to  accept  what  is  in  the  power  of  the  defendant  to  give,  and 
relinquish  my  right  to  the  remainder." 

*It  is  every  day's  practice,  in  the  courts  of  common  law, 
thus  to  contract  the  rights  of  a  plaintiff,  the  amount  of  whose 
recovery  is  either  inconsistent  with  his  claim,  or  where  the 
plaintiff  i$  disposed  to  relinquish  a  part  of  it ;  and  to  effect  that 
the  defendant's  consent  is  not  necessary. 

If  this  is  so  in  cases  of  pecuniary  demands,  I  can  discover 
no  reason  why  it  should  not  equally  apply  to  claims  for  the  per- 
•  formance  of  contracts  specifically. 

The  complainant,  at  the  hearing,  professed  his  willingness  to 
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accept  the  two  hundred  and  thirty-four  acres  in  his  possession  ;   m  error. 
to  pay  for  it,  in  the  terms  of  the  contract ;  and  to  relinquish  ^ 
his  claim  to  the  remainder :    thus  settling  the  contract  defini- 
tively, and  retaining  no  claims  under  it. 

L  therefore,  directed  it  to  be  referred  to  a  m&ster  to  take  an 
account  on  the  contract,  charging  the  complainant,  according 
to  its  terms,  for  the  land  in  his  possession,  and  crediting  him 
\irith  the  sums  found  to  have  been  paid  on  account  thereof,  to 
the  end,  that  the  defendant  might  be  decreed  to  convey  in  fee 
to  the  complainant  the  land  he  possessed,  upon  the  payment 
of  the  balance  due  on  the  contract  settled  on  those  principles. 

The  conveyance  ought  to  .be  for  the  whole,  as  he  had  the 
title  to  the  whole,  as  appears  from  his  admissions  in  the  answer. 

I  was  also  of  opinion,  that  the  defendant  ought  to  pay  eo^s. 

AH  other  directions  were  reserved  till  the  coming  in  of  the 
master's  report. 

Biggs  and  Baldwin,  for  the  appellant.(a)  1.  This  cause 
is  interesting  only  as  it  regards  a  very  important  branch  of  the 
powers  and  rules  of  a  court  of  equity,  as  to  the  specific  per* 
formance  of  contracts.  We  contend  that  the  decree  is  a  gross 
misapplication  of  those  rules ;  as  it  admits  parol  proof,  and  de« 
crees  a  partial  specific  performance  of  a  contract.  The  exer- 
cise of  the  equity  powers  in  regard  to  the  specific  performance 
of  contracts  is  discretionary.  The  Court  of  Chancery  is  not 
bound  to  decree  a  specific  performance  ;  but  will  always  weigh 
with  great  caution  the  circumstances  of  every  case,  before  it 
decides  in  favor  of  the  complainant.  {Buxton  v.  Lister  3  Atk. 
383—386.  Underwood  v.  Hitchcocky  1  Ves.  279.  Badcl^ 
V.  Warrington^  12  Ves.yxn.  326.). 

♦If  the  party  who  seeks  a  specific  performance  has  been 
guihy  of  great  delay,  it  is  always  a  decisive  objection  to  grant- 
ing him  relief  in  equity.  Time  is  material  m  regard  to  the 
performance  of  a  contract  in  equity  as  well  as  at  law.  If  a 
purchaser  is  not  merely  inactive,  and  does  nothing ;  but  if  he 
does  not  evince  a  marked  intention  and  eagerness  to  carry  his 
contract  into  execution,  a  court  of  equity  will  not  aid  him, 
though  he  has  paid  part  of  the  purchase-money.  {Harrington 
v.  JVheder,  4  Ves.  jun.  686 — 690,  and  in  note.  Lloyd  v.  Crrf- 
lett,  Sugden's  Law  of  Vendors,  246—248.  13  Ves.  jun  225 
— 229,  Alley  v.  Dechamps,) 

Here  was  a  wilful  delay  for  fourteen  years,  on  the  part  of 
the  respondent;  and  by  defending  the  suit  at  law,  he  showed 
a  complete  renunciation  of  the  contract.  Why  did  he  not,  at 
that  time,  file  his  bill,  instead  of  defending  the  suit  in  ejectment. 
As  to  the  lapse  of  time,  it  is  no  answer  to  say,  that  tne  aj^l- 
lant  did  not  execute  and  tender  a  deed.  It  is  a  settled  rule 
that  the  purchaser,  not  the  seller,  roust  prepare  and  tender  the 
conveyance.  {Sugden^s  Law  of  Vtndors,  163.  1  Lev.  14. 
8  SmUVs  Bep.  543.  1  Forr.  Exch.  Bep.  61,) 

Payment  of  money,  or  takins  possession,  does  not  amount  to 
a  part  performance  as  to  lands,  though  it  may  as  to  chatteb. 

(«)  TiM  repoctor  not  having  attended  the  MMion  of  the  Court  of  Errort  in  IBIS.  If  indebte 
/.  H.  T^air,  Eiq.  for  the  notes  of  the  arguments  of  counsel,  whicli  be  bas  obligingly  eoDh 
•^^     ilo  hi4  niMo  iw»^n  iBQch  tMisted  on  tbis.  as  on  so laaay  otber  occaslona,  bf  tba 
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/.v EiiROR,  (Clinaiw  v.  Cooke^  1   Sch.  and  Lef.  22—40.    - Seagood  ▼• 
meal,  Free,  in  Chan-  560.)  • 

.  2.  Again,  the  respondent  must  stand  on  the  grounds  set 
forth  in  his  bill ;  (6  Johns.  Bep.  543.  1  Bro.  Ch.  Co.  92 ;)  and 
there  is  jqo  allegation  of  fraud,  mistake  or  surprise,  in  making 
the  agreement,  which  was  read  to  him.  ... 

Where  a  party  seeks  the  specific  < performance, of  a  written 
contract,  no  parol  proof  is  admissible  to  vary  the  agreement ; 
though  it  may  be  received  .to  rebut  an  equity.  {Jordan  v. 
SawkinSy  4,  Bro.  jCh.-  Ca.  476.  Town»end  v.  Stangrooniy  6 
Ves.  jun.  323t^32.  Bich  v.  Jackson,  ib.  334,  in  note,  /tofr- 
son  V.  CoUins.  7  Ves.  jun.  130 — 133.  fVooUam  v.  Hearne, 
ib.  211—219.  1  Br.  Pari  Ca.  200.  (2d  edit.)  2  Br,  OL 
Ca.  559.  1  Ch.  and  Lef.  38,  39,  42.  1  Anst.  80.)  There 
is  no  pretence  p(  fraud,  mistake,  imposition,  or  surprise,  in  this 
cause.  Under  the  prayer  for  general  relief,  the  party  cannot 
be  reji^yjed  upon  Miyigtpund-  not  set  forth  in  his  bill ;  here  the 
bill  proceeds  exclusively  on  the  written  contract  It  suggestn 
no  other  ground  for  relief.  (2  Ves.  299.  3  Ves.  jun.  402. 4 16. 420. 

3.  A  specific  agreement  must  be  executed  in  toto  or  not  at 
all.  A  performance  is  not  always  decreed  according  to  tne 
written  agreement,  until  it  is  corrected  according  to  truth  and 
justice,  of  fraud  or  mistake,  and  then,  it  is  executed  in  toto. 
(3  Atk.  190. .  1  Anst.  80.     6  T^w.  jun.  328—341.) 

The  contract,  bill  and  decree'ali  differ,  as  to  the  quantity  of 
acres. .  The  decree  differs  froini>Qth. contracts,'  and  refers  it  to 
a  master  to  ascertain  the  quantity,  as  well  as  the  price  of  a 
quantity  of  turnips,  forming  a  part  of  the  consideration,  ac^ 
cording  to  the  decree.  In  MUnes  v.  Gery,  (14  Ves.  jun.  400. 
4Q7,)  where  there  was  an  agreement  of  sale  according  to  the 
v$d nation  of  two  'indifferent  persons,  to  be  chosen  by  the  par- 
ties, and  a  bill  was  filed  for  a  specific  performance,  praying  that 
the  Court  of  Chancery  would  appoint  a  person  to  make  the  val- 
uation, the  court  dismissed  the  bill. 

*4.  Again,  a  person  cannot  be  permitted,  by  parol  evidence, 
to  contradict  or  invalidate  his  own  deed,  as  to  any  point,  unless 
it  be  in  cases  of  fraud,  mistake  or  surprise,  set  forth  in  the  bilL 
(1  Ves.  127,  128.  1  P.  Wms.  203.  5  Ves.  jun.  688.  2  Atk. 
575.  1  Br.  Ch.  Ca.  92.  7  Fe«.  jun.  218.  4  Cranch,  224.)     ^ 

Admitting  the.  parol  proof,  both  that  and  the  decree  grossly 
contradict  the  written  contract.  In  Mortimer  v.  Orchard,  (2 
Ves.jnn.  243,)  where  the  witness  for  the  plaintifi*  proved  an 
agreement  different  from  that  set  forth  in  the  bill,  and  the  de- 
fendants in  their  answer  stated  an  agreement  different  from 
both,  it  was  held  that  the  bill  ought  to  be  dismissed. 

Bunner  and  K  fViUiams,  contra.  There  must  be  a  decree 
for  the  respondent  on  some  ground,  either  for  a  whole  or  a  part 
of  the  land,  either  upon  the  principle  of  allowing  the  payments, 
or,  if  disallowed,  upon  paying  the  whole  amount  again,  with 
interest.  ~The  bill  prays  for  an  account ;  and  that,  on  payment 
of  what  may  be  due,  the  defendant  may  convey ;  and  for  gen- 
eral relief!  And  the  appellant,  in  his  answer,  seems  to  admit 
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that  there  may  be  either  a  total  or  partial  performance  of  the  /jv  error. 
contract.  •    ~^ 

From  the  evidence  it  appears  that  Tffianer  not  Waters,  paid 
the  whole  consideration  money  for  the  land  to  the  commis- 
sioners of  forfeitures ;  Wisner,  therefore,  was  the  actual  owner 
of  the  land,  though  the  title  was  taken  in  the  name  of  Waters, 
who  was  his  son-in-law.  Waters  was,  therefore,  but  a  mere 
trustee,  and  was  bound  to  fulfil  the  agreement  of  Wisner,  and 
to  convey  to  any  person  holding  the  equitable  estate.  (1  P. 
FFwM.277.)  . 

Equity  allows  compensation  for  the  part  that  is  deteriorated, 
and  so  it  sometimes  decrees  a  part  performance.  (2  Br.  Ch. 
Ca.  118.)  The  vendee  cannot  object  to  the  part  performance. 
Every  fact  making  out  fraud,  imposition  or  mistake,  is  substan- 
tially, if  not  formally,  charged  in  the  bill.  The  parol  evidence 
does  not  vary  from  the  written  contract.  Wisner  had  a  result- 
ing trust  in  the  deed  to  Waters  which  is  susceptible  of  parol 
proof.  Parol  proof  has  been  admitted  to  prove  an  omission  of 
a  clause  of  redemption  in  a  mortgage.  (3  Atk,  388.)  So  pa- 
rol proof  has  been  admitted  to  show  that  a  person  who  made 
a  purchase  and  took  a  deed  in  the  name  of  another,  had  paid 
his  own  money.  (\  Vem.  366.  Free,  in  Ch,  103.)  But  the 
objections  now  raised,  were  waived  by  going  to  trial  on  the 
feigned  issue,  and  suffering  the  evidence  to  be  giv^n  at  the  cir- 
cuit, without  making  any  objection. 

Travis  has  bona  fide  paid  all  the  consideration  money,  and 
if  he  had  not,  he  is  willing  to  do  so,  and  th^t  is  sufficient  to 
entitle  *him  to  a  decree  in  his  favor.  The  objection  of  the 
appellant  goes  to  the  remedy,  not  to  the  right. 

If  the  party  means  to  avail  himself  of  the  statute  of  frauds, 
he  must  plead  it,  or  rely  upon  it  in  his  answer.  It  is  too  late 
to  be  objected  here.  (6  Ves.  jun.  12.  38, 39.  504, 505.)  Be- 
sides, a  part  performance  takes  the  case  out  of  the  statute  ;  and 
a  part  payment  was  a  part  pertbrmance.  (3  jitk.  4.  4  Ves. 
720.  3  yes,  39,  note,  4  Ves.  91.)  An  antecedent  possession 
under  another  title  can  make  no  diflTerence.     (7  Ves,  130.) 

Time  is  not  always  material  in  executory  contracts.  But 
there  was,  in  fact,  no  delay  on  the  part  of  the  respondent.  He 
paid  the  money  and  got  possession  of  the  land  in  season.  He 
is  not  shut  out  by  the  statute  of  limitations.  It  is  for  chancery 
to  relieve  against  the  lapse  of  time,  when  the  party' has  not 
abandoned  his  right.  Had  the  respondent  delayed  a  few  years 
longer,  the  law  would  have  presumed  a  grant  to  him. 

As  to  the  objection  that  the  respondent  waived  the  agree- 
ment, by  defending  the  ejectment  suitj  it  may  be  said,  that  in 
England,  it  has  been  held  that  a  trustee  could  not  maintain 
ejectment  against  his  cestuy  que  trust ;  and  it  is  very  lately 
d^at  it  has  been  decided  in  this  state,  that  an  equitable  title 
cannot  be  set  up  in  defence  to  an  action  of  ejectment.  (2 
Johns.  Rep.  221.  84.)  A  tenant,  by  permission  also,  is  enti- 
tled to  notice  to  quit ;  and  these  considerations  probably  influ- 
enced the  respondent  in  defending  the  ejectment.     It  is  clear 
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IN  ERROR,  that  the  price  of  the  land  was  one  dollar  per  acre.     This  is  ac- 
knowledged by  the  appellant. 

Under  the  prayer  for  relief  generally,  the  party  is  entitled 
to  any  specific  relief  not  inconsistent  with  it  (6  Ves.  28. 
335,  336,  337.     7  Vea.  134.) 

Spencer,  J.  The  first  objection  to  the  decree  is,  ths^t  it  de- 
crees a  specific  execution  of  part  of  an  entire  contract ;  that 
the  respondent  will  get  a  conveyance  for  two  hundred'  and 
thirty-four  acres,  instead  of  four  hundred  and  thirty-nine,  to 
which  he  was  entitled,  if  any.  The  agreement  of  1787  was 
executory ;  it  did  not  vest  any  legal  title  in  the  respondent ; 
but  it  gave  him  a  right  to  coerce  the  appellant  and  Wianer,  by 
resorting  to  a  court  of  equity,  to  a  specific  execution ;  or  he  had 
the  election  to  sue  at  law,  in  case  they  refused  to  convey  the 
lands  to  him,  for  damages.  It  cannot  be  controverted,  that  a 
conveyance  for  a  valuable  consideration,  made  bona  fide  to  a 
third  person,  without  notice  of  the  agreement,  and  before  it 
had  been  carried  into  execution,  by  a  deed,  would  have  passed 
to  a  third  person  the  legal  title.  The  appellant  discloses,  by 
his  answer,  that  he  *came  to  a  partition  with  the  other  tenant 
in  common,  of  the  lot,  an  undivided  part  of  which*  commensu- 
rate to  his  interest  therein,  he  had  covenanted  to  convey  to  the 
respondent.  I  have  not  understood  the  appellant's  counsel  to 
urge  this  partition  as  an  objection  to  a  specific  execution  of  the 
agreement ;  and  had  it  been  urged,  it  could  not  avail  him. 
The  respondent  has  a  right  to  consider  the  appellant  as  acting 
for  him  in  that  partition.  The  act  itself  did  not  vary  the  rights 
of  the.  parties ;  it  was  reducing  to  a  certainty  what  was  before 
uncertain  ;  it  was  merely  locating  the  three  fourths  of  a  half  of 
the  lot ;  and  if  the  respondent  acquiesced  in  that  Arrangement, 
he  had  a  right  to  do  so.  The  idea  cannot  be  tolerated,  that  a 
man  shall,  by  his  own  act,  prevent  another  with  whom  he  has 
contracted  from  receiving  the  benefit  of  his  contract,  when  the 
thing  contracted  for  substantially  resides  in  the  party  contract- 
ing ;  but  has  merely  undergone  a  modification.  As  it  respects 
the  appellant,  therefore,  it  cannot  be  pretended  that  he  is  ex- 
onerated from  a  specific  execution  of  his  contract,  because  he 
has  ascertained  and  located  the  interest  he  had  in  the  tract  as 
a  tenant  in  common.  Had  the  respondent  complained  of  this 
interference,  the  result,  probably,  would  have  been  different ; 
but  he  is  contented  with  it.  He  elects  to  consider  the  appel- 
lant as  his  agent,  in  that  transaction. 

^  With  respect  to  the  thre^  parcels  of  the  lot  conveyed  away 
by  the  appellant  before  his  answer  came  in,  the  sa^ne  remarks 
are  applicable.  The  appellant  cannot  take  advantage  of  his 
own  wrongful  acts,  to  discharge  himself  oi  a  vested  right  in  the 
respondent.  Whether  these  conveyances  would  have  stood 
the  test  of  an  inquiry  instituted  by  the  respondent  is  immaterial. 
He  acquiesces  in  them ;  and  so  far  the  appellant  has,  by  his 
own  act,  disabled  himself  from  performing  his  contract  specifi- 
cally. It  is  against  all  my  notions  of  justice,  to  allow  the  ap- 
pellant to  excuse  himself  from  performing  so  much  of  the  con- 
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tract  as  he  can  yet  perforin,  because  be  bos  seen  fit  wrongfully  iji error. 
to  abridge  himself  of  the  power  of  performing  the  whole.     And     albanyT" 
I  again  recur  to  the  observation,  that  the  converse  of  this  propo*    March,  I812. 
Bition  would  not  be  just  or  true.   The  respondent  might  insist  on       ~    ~ 
having  all  the  land  or  none,  or  he  may  elect  to  consider  the  acts 
of  the  appellant  as  his,  and  thus  make  valid  what  was  wrongful. 

The  cases  which  have  been  cited,  to  show  that  a  court  of 
chancery  will  not  decree  a  partial  performance  of  articles,  but 
will  decree  all  or  none,  are  not  applicable  to  the  case  before  us. 
As  a  general  principle  of  equity,  the  proposition  is  incontesta- 
ble ;  and  ^wherever  it  has  been  applied,  as  far  as  my  researches  j  *  465  ] 
go,  it  has  been  to  a  case,  where  the  party  called  into  equity  to 
perform,  has  the  ability  of  performing  the  whole,  and  where 
the  other  party  was  desirous  of  selecting  a  part  of  the  subject 
matter,  and  taking  it,  unencumbered  by  another  part.  There 
is  a  settled  distinction,  when  a  vendor  comes  into  a  court  of 
equity  to  compel  the  vendee  to  a  performance ;  and  when  a 
vendee  resorts  to  equity  to  compel  a  vendor  to  perform.  In 
the  first  case,  if  the  vendor  is  unable  to  make  out  a  title  as  to 
part  of  the  subject  matter  of  the  contract,  which  was  the  prin- 
cipal object  of  the  purchaser,  equity  will  not  compel  the  vendee 
to  perform  the  contract  pro  tanto.  There  are  also  other  dis- 
tinctions which  it  is  unnecessary  now  to  advert  to.  But  where 
a  vendee  seeks  a  specific  execution  of  an  agreement,  there  is, 
says  Mr.  Sugdetiy  (Sug.  Law  qf  Vend.  1 93,)  much  greater 
reason  for  affording  tne  aid  of  the  court  at  the  suit  of  the  pur- 
chaser, when  he  is  desirous  of  taking  the  part  to  which  a  title 
can  be  made.  And  a  purchaser  (he  observes)  may  in  some 
cases  insist  upon  having  the  part  of  an  estate  to  which  a  title 
is  produced,  although  the  vendor  could  not  compel  him  to  pur- 
chase it.  Thus  in  the  case  of  Ihe  Attorney-General  v.  Gower^ 
(1  Vee,  218,)  tenants  in  common  contracted  for  the  sale  of 
their  estate,  and  one  of  them  died,  it  wSk  held,  that  the  survi- 
vors could  not  compel  the  purchaser  ifi  ake  their  shares,  unless 
be  could  also  obtain  the  shares  of  the  deceased.  But  the  con- 
verse of  the  proposition  was  denied ;  and  it  was  held  that  the 
purchaser  might  compel  the  survivors  to  convey  their  shares, 
although  the  contract  could  not  be  executed  against  the  heirs 
of  the  deceased.  In  another  case,n[  10  Fe^.  jun.  315,)  Lord 
Eldon  held  that  if  a  man,  having  a  partial  interest  in  an  estate, 
enters  into  a  contract  agreeing  to  sell  it,  as  his  own,  he  cannot- 
afterwards  say  he  has  valuable  interests,  but  not  the  entirety ; 
and  if  the  vendee  chooses  to  take  as  much  as  he  can  have,  he 
has  a  right  to  that,  and  an  abatement.  There  arc  other  cases 
to  the  same  effect.  (1  Fes,  jun.  221.  2  Bro,  Ch.  Cae.  118. 
326.  and  1  Bro.  Ch,  Cae.  140.) 

In  the  present  case  the  land  was  contracted  to  be  sold- at  one 
dollar  per  acre ;  and  it  is  not  set  up  by  the  appellant  that  the  land 
in  the  possession  of  the  respondent,  and  which  was  decreed  to 
him,  is  more  valuable  than  the  other  parts,  sold  by  the  appellant ; 
and  I  am,  on  the  justice  of  the  case,  as  well  as  on  authority,  of 
opinion,  that  the  decree,  in  this  respect,  ought  to  be  affirmed. 
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IN  ERROR.  The  next  point  made,  was  the  delay  on  the  part  of  the  re-' 
j^^j^ffY  spondent  *froni  1787  to  1802.  It  was  insisted  that  after  sach 
March,  I8ii  a  lapse  of  time  he  had  forfeited  all  right  to  a  specific  execution. 
Generally  speaking,  the  obligation  of  an  agrecinent  binds  the 
parties  from  themoihent  it  is  enteted  into ;  and'plaiceand  time 
are  circumstances  affecting  only  the  performance  of 'the  en- 
gagement ;  and  do  not  import,  in  a  court  of  equity,  conditions 
by  which  the  parties  are  to  be  considered  as  contracting  on  the 
ground  of  a  strict  compliance,  but  are  mere  circumstances  ad- 
mitting of  compensation.  (1  Pow,  on  Coni,  268.)  It  would 
be  a  great  and  unnecessary  labor  to  examine  all  the '  cases  on 
the  subject  of  a  strict  compliance  as  to  timey  and  to  state  the 
distinction  between  those  cases  where  the  lapse  of  time  is  an 
objection  to  a  specific  execution,  and  those  in  which  it  is  not 
In  the  present  case,  the  agreement  being  in  writing,  the  pos- 
session of  the  respondent,  and  the  improvements  he  has  made 
on  the  land,  are  not  necessary  to  be  regarded  as  a  part  exeeu- 
tion  of  the  contract,  to  take  it  out  of  the  operation  of  the  sta- 
tute of  frauds  and  perjuries.  The  ground  I  take,  in  consider- 
ing the  lapse  of  time  from  1787  to  1802  as  no  objection  in  this 
case  to  a  specific  performance,  is  peculiar  to  the  facts  in  the 
case,  either  proved  or  admitted. 

By  the  agreement  of  1787,  the  appellant  and  Wxsner  bound 
themselves  to  give  a  conveyance,  on  or  before  the  Ist  of  Dt' 
timber,  in  that  year,  at  which  time  the  respondent  was  to  se- 
cure the  purchase-money.  These  acts  were  to  be  cfoncurrent 
The  conveyance  must  necessarily  have  preceded  the  security. 
The  laches  in  not  perfecting  the  contract  is  certainly  as  niuch, 
if  not  more,  attributable  to  the  appellant  than  to  the  respond- 
ent. The  lapse  of  time,  in  a  case  Hke  the  present,  where  no 
material  inconvenience  has  been  suffered  by  the  appellant,  can 
be  urged  only  on  the  spund-that  the  agreement  has  lain  dor- 
mant ;  and  that  this  is  evidence  of  the  abandonment  of  it  by 
the  parties.  In  the  case  of  Lloyd  v.  CoUet,  (4  Bro.  CA.  Cm. 
[  •  467  ]  469,)  (a)  Lord  Loughborough  ♦said,  the  conduct  of  the  parties, 
inevitable  accident,  &c.  might  induce  the  court' to  relieve,  not- 
withstanding the  lapse  of  time.  Here,  thien,  has  been  a  con- 
tinued possession,  on  the  mrt  of  the  respondent,  from  the  pe- 
riod of  the  agreement  to  tnis  time ;  not  as  a  tenant,  liable  to 
rent,  but  as  holding  under  the  agreement.  Had  the  respond- 
ent entered  as  a  tenant  originally,  and  then  made  the  agree- 
ment, and  continued  to  possess,  the  possession  might  |iave 
been  viewed  as  a  tenancy,  and  it  might  nave  been  insisted  that 
the  possession  was  not  an  affirmance  of  the  agreement.     But 

(a)  See  the  chancellor's  opinion  fully  repoiied  in  4  Ves.  Jun.  690,  in  a  note.  It  is 
/ery  imperfectly  staled  by  Brown.  In  Ballard  v.  Waiker,  (3  J(^uu.  CateSf  60,)  .there 
was  a  written  contract  to  convey  on  or  before  a  certain  day,  when  the  money ^was  to 
be  paid  or  received,  and  four  years  havine  elapsed  from  the  date  of  the  contract,  wilb- 
out  anything  being  done,  and  before  tne  vendee  gave  notice,  to  the  vendor  ^tM.  he 
should  insist  on  the  agreement,  and  five  years  elapsed  before  he  actually. tendered  a 
performance,  the  Supreme  Court  held  that  the  contract  must  be  pr^umed  to  be  re- 
scinded,  and  that  no  action  could  be  maintained  upon  it  by  the  vendee,  though  it  appear- 
e  J  that  the  vendor  had,  wiihiu  a  year  aHcr  the  date  of  the  contract,  incapacitalecl  him- 
self  to  perform  on  his  part,  by  conveying  the  land  to  a  third  person. 
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as  the  case  is,  the  continuance  of  the  possession,  by  the  tacit  m  error, 
consent  of  the  appellant,  until  he  instituted  the  ejectment  suit,     albany 
was  a  constant  and  continued  affirmance  on  the  part  of  the    March,  isii. 
appellant  that  the  holding  was  under  the  agreement.     This  is  ^•-^"n/'"^-^ 
irresistible  evidence  that  the  agreement  was  not  abandoned  by         V.'^' 
the  parties  ;  and  their  conduct  was  such  as  to  leave  no  doubt      Tk.\tis 
that  they  both  looked  to  the  future  performance  of  it.     This 
case,  then  comes  within  the  principle    laid    down  by  Lord 
Loughborough.    It  is  in  vain  to  say  that  the  respondent  did 
not  originally  enter  under  the  agreement     He  did  not  enter 
as  a  tenant ;  and  unless  he  held  under  the  agreement,  he  was 
a  trespasser.     It  would  be  absurd  to  suppose  that  he  was  tol* 
erated  to  live  on  the  land  for  such  a  length  of  time,  as  a  tres- 
passer.    The  fair  and  natural  interpretation  of  the  act  of  pos- 
session is,  that  it  was  because  the  agreement  had  been  entered 
into,  and  was  expected  by  both  parties  to  be  performed. 

I  have  said  that  no  material  inconvenience  has  been  suffered 
by  the  appellant ;  and  the  counsel  have  insisted,  as  a  notorious 
fact,  that  the  lands  have^appreciated.  On  this  point  we  have 
no  evidence ;  but  if  it  be  admitted,  are  we  to  suppose  that  the 
appreciation  of  the  land  is  greater  than  the  interest  of  the 
money,  in  case  no  payment  has  been  made  ?  I  cannot  say  so ; 
and,  therefore,  in  the  absence  of  proof  to  the  contrary,  I  recur 
to  the  observation,  that  the  appellant  will  suffer  no  material  in- 
convenience from  the  lapse  of  time. 

The  next  point  made  was,  that  to  allow  the  respondent  to 
prove  payments  anterior  to  the  contract,  would  be  impugning 
the  deed  by  parol  proof;  and  that,  therefore,  the  feigned  issue 
was  immaterial ;  and  under  this  head  it  was  contended,  that 
the  bill  contains  no  allegations  of  fraud,  or  mistake,  in  the 
agreement  itself. 

The  answer  by  the  respondent's  counsel  to  this  objection, 
Struck  me  with  force  ;  that  after  the  party  has  been  put  to  [  *  468  ] 
the  expense  of  a  feigned  issue  to  ascertain  the  verity  of  disput- 
ed facts,  after  an  acquiescence  in  the  order  for  that  issue,  and 
after  taking  a  chance  to  disprove  the  alleged  facts,  the  appel- 
lant comes  here  with  an  ill  grace  to  say  the  facts  were  imma-« 
terial,  and  the  finding  of  the  jury  nugatory.  I  will  not,  how^ 
ever,  say  that  the  issue  is  conclusive  on  the  appellant,  and  that 
he  was  bound  to  appeal  from  the  order,  or  that  he  cannot  now 
allege  that  the  agreement,  ex  vi  termini,  precludes  the  proof 
by  parol  or  anterior  payments.  This,  however,  I  will  say,  that 
the  appellant's  acquiescence  in  the  feigned  issue,  his  contro^ 
verting  those  payments  on  the  trial  of  that  issue,  and  especial-* 
ly,  his  not  setting  up,  or  pretending,  that  the  precedent  pay- 
ments were  considered  at  the  time  the  written  agreement  was 
entered  into,  and  thrown  in,  are  leading  and  controlling  facts 
to  show  that  such  payments  were  omitted  to  be  noticed  in  the 
agreement,  and  were  entitled  to  be  deducted  fi-om  the  pur- 
chase-money. One  thing  is  clear  to  me,  that  the  price  of  the 
land  was  precisely  one  dollar  an  acre,  and  no  more.  This  is 
evident  from  the  agreement  itself,  and  firom  the  consideration 
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m  ERROR,  that  the  appellant  does  not  pretend  that  anjr  more  was  given« 
ALBANY     ^^  ^^  ^  given  for  it ;  and  admitting  that  the  respondent  was 

March,  I81I    to  give  Security  to  that  extent,  when  he  received  a  conveyance, 

'""'^T'^'''*^^  he  would  have  been  entitled  to  have  any  demands  he  had 
V.  against  the  appellant  and  Wisner  set  off,  haid  they  subsequent- 

Tft4Tu.  ]y  gue^i  iiiiii  qh  that  security,  if  he  could  establish  the  facts  that 
the  price  of  the  land  was  one  dollar  an  acre,  and  that  he  had 
made  payments  to  them  for  which  he  had  not  been  credited. 
A  receipt  for  the  last  quarter's  rent  is  presumptive  evidence 
that  the  rent  for  former  quarters  has  been  paid.  This  pre- 
sumption may  be  rebutted,  and  it  may  be  shown  that  the  prior 
quarters  were  not  paid.  So  if  A.  give  B.  his  bond  for  a  sura 
of  money,  it  is  to  be  presumed  that  it  was  given  for  what  was 
then  due ;  but  it  may  be  shown  that  B,  was  indebted  to  A. 
before,  and  that  the  bond  was  given  upon  a  distinct  transac- 
tion. It  follows,  that  if  the  payments  found  by  the  verdict  on 
the  trial  of  the  feigned  issues,  were  made  towards  the  pur- 
chase of  the  land,  and  the  land  was  sold  at  one  dollar  an  acre, 
those  payments  must  be  allowed,  and  in  this  respect  the  decree 
is  correct 

The  last  objection  to  the  decree  is,  that  fVisner  did  not  ovm 
any  part  of  the  land ;  and,  therefore,  the  payments  made  to 
him  ought  not  to  be  allowed  against  the  appellant. 

It  does  appear  that    fftsner  paid  part  of  the  money,  for 

[*469]  the  purchase,  *and  pro  tanto,  he  was  equitably  interested  in 
the  land.  But  it  is  too  late  for  the  appellant  to  make  the  ob- 
jection against  ''he  respondent.  The  appellant  and  Hisner 
joined  in  the  agreement  of  1787.  This  is  a  decisive  answer 
to  that  objection.  It  was  a  solemn  recognition,  as  respected 
the  respondent,  that  Winner  was  interested  in  the  land  agreed 
to  be  sold.  It  is  also  controlling  evidence  of  the  fact,  that 
fVisner  had  a  legal  or  an  equitable  interest  in  the  subject  of  the 
contract.  No  man  should  be  permitted  to  say  to  another  that 
he  has  led  him  into  an  error  by  holding  out  false  appearances ; 
but  that  the  party  deceived  must,  nevertheless,  bear  the  loss 
resulting  from  that  error.  It  makes  no  difference  whetlier  the 
payments  were  made  to  Wisner  before  or  after  the  exocutioo 
of  the  agreement.  Wisner,  it  is  admitted  on  all  hands,  died 
insolvent ;  and  who  can  say,  if  the  appellant  had  not  tlius  sol- 
emnly admitted  JVisner  to  be  interested  with  him  in  the  laud, 
that  the  respondent  might  not  have  indemnified  himself  against 
the  loss,  by  getting  back  the  money  he  had  paid  ?  Tliis  the 
appellant  has  prevented,  by  recognizing  Wianer  as  an  owner 
•  of  the  kmd,  and  he  must  abide  by  the  consequences.  In  every 
view  of  the  case,  I  am  satisfied  that  the  decree  ought  to  be 
affirmed,  as  well  on  principles  of  justice  and  equity,  as  on 
principles  of  law. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon, 

iOAjray,l8i2.  Qrdered,  ADJUDGED  and  DECREED,  that  the  decree  of  the 
Court  of  Chancery  be  affirmed  ;  and  that  the  appellant  pay  to 
the  recpondent  one  hundred  and  fifty  dollars,  for  his  costs  and 
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charges,  in  and  about  his  defence  in  this  court ;  and  that  the  m  error. 
cause  be  remitted  to  the  Court  of  Chancery,  to  the  end  that     albany 

the  decree  of  this  court  may  be  cairied  into  execution,  &c.  Marcii,  isil 

«  Judgment  of  affirmance. 


*Henry  Post  ajtd  John  W.  Russell,  AppeUants,        [  *  470  ] 

against 
Anson  Kimberlt  and  Thomas  K.  Brace,  Respon- 
dents. 

THE  respondents  filed  their  bill  in  the  Court  of  Chancery  ^-  ^  ^>  pa^- 
against  the  appellants,  on  the  1st  April,  1807.  The  bill  stated  uTrw  fourite^ 
that  the  respondents,  and  Zeno  Archer  and  fViUiamDfCane-  ^^  vessel,  and 
hetfy  merchants,  under  the  firm  of  Archer  fy  M  Conehey,  were  ^i^o^n^^S^ 
the  joint  owners  of  the  schooner  Elizabeth;  the  latter  being  one  fourth  ;th^ 
owners  of  three  fourths,  and  the  respondents  of  one  fourth.  In  ^\*^t\i  ''on  a 
August ,  1806,  the  Elizabeth  was  fitted  out  with  a  cargo  of  voya^  from 
goods,  to  the  amount  of  about  16,000  dollar^,  and  sailed  un-  ^ju^^a.^  a, 
der  the  command  of  WilUa»n  M.  Bobbins,  from  New-  York  ^  m.  purchasl 
to  Laguira,  on  the  Spanish  Main.  Arctier  and  M'  Conehey  ^  *';|;'/  ^^^"^ 
purchased  the  cargo  for  themselves  and  the  respondents ;  they  and  chic%,  \f 
paid  for  and  owned  three  fourths,  and  the  respondents  one  noiJi^^^ilfi  mS 
fourth.  The  Elizabeth  arrived  at  Laguira,  in  September,  advanced  to 
1806.  ilf' ConeAey  ^'as  appointed  supercargo,  and  arrived  in  ^^"^ommuii^ 
the  brig  Hiram,  at  Laguira,  and  there  took  charge  of  the  merchants,  b. 
cargo  of  the  Elizabeth,  and  having  ^disposed  of  it,  invested  [*471  ] 
the  proceeds  in  coffee,  to  the  amount  of  12,629  dollars  and  23  ^  ^  ^^^^  ^ 
cents,  with  which  he  set  sail  in  the  Elizabeth,  for  New^York;  aed  the^"^her 
but  she  was  compelled,  by  stress  of  weather,  to  put  into  Nor-  J^^J"^*^  °^  *^^* 
folk,  in  Virginia,  where  she  arrived  the  26th  October,  1806,  ^S'lheypaid 
in  so  injured  a  state  as  to  be  unable  to  proceed  with  her  cargo  ^  f  andThi'"''"d 
to  New- York.  M^Conehey,  as  supercargo  and  agent  for  the  f^c^'same'^^n 
concerned,  sold  the  greater  part  of  the  cargo,  for  which  he  re-  ^^.'^Jt^^^j  ^' 
ceived  bills  of  exchange,  to  the  amount  of  12,550  dollars,  and  not' distinguish- 
transmitted  them  endorsed,  together  with  seventy-two  bags  ^^^jJ^^JJ  /*** 
and  five  barrels  of  coffee,  the  residue  of  the  cargo,  to  the  ap-  ^  by  any  par- 
pellants,  who  were  partners  in  trade  in  New- York,  under  Jj^'^he*"^!,^'' 
the  firm  of  Post  Sf  Russell,  in  order  that  they  might  collect  cargo  was'^o 
the  bills  and  dispose  of  the  coffee,  being  9,355  pounds,  worth  **®.*^^^J?*  ^f" 
about  2,700  dollars,  for  the  benefit  of  the  concerned.  M'Cone^  j^d^'  accouirt 
hey  also  paid  in  cash  to  Cornelius  GrinneU,  the  agent  of  the  JJ^rJ^^j^l  '^"*^ 
appellants,  two  hundred  dollars,  part  of  the  proceeds  of  the  crs,  a.  &  M. 
cargo,  to  be  accounted  for  by  the  appellants  to  the  owners  of  ^^^  ^-  ^  ^^ 
the  cargo,  according  to  their  several  interests  therein.  All  the  the  supercargo 
bills  were  accepted  and  paid  to  the  appellants,  or  otherwise  ?"^.**^"\j,"y** 
converted  to  their  own  use,  so  that  they  hold  of  the  proceeds  earg^oF  at  La-^ 
of  the  cariro  15,750  dollars,  one  fourth  part"  of  which  the  re-  ^»''«»  ^«    •«■ 

J      ^  °  ,   .    '        ^,     .  .         *  vested  the  pro- 

spondents  claim  as  their  own  property.  eeeds  in  a  re- 

The  respondents  further  alleged  in  their  bill,  that  after  the  *^/?r"T°'^'^^ 

Dills  of  exchange  and  coffee  were  received  by  the  appellant<;,  Mi'^setMirfor 
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7^  ERROR,  and  before  the  bills  became  due  and  payable,  to  wit,  on  the 

ALBANY  l^th  FdMruanfy  1807,  and  often  before  and  afterwards,  verbally 

March,  i8ii  and  in  writing,  they  gave  notice  to  the  appellants,  that  they, 

"^^^^^^^^■^^  the  respondents,  were  separately  interested  in  one  fourth  part  of 

V.  the  proceeds  of  the  cargo,  and  requested  the  appellants  to  pay 

KiMBXRLT.  iQ  them  their  proportion  of  the  same,  which  the  appellants  re- 

New-York,  but  fused  tO  dp. 

fltreMoi^wea^^  The  respondents  prayed  that  the  appellants  might  account 
er,  lo  pat  iotA  with,  and  pay  over  to  them  their  proportion  of  the  bills  of 
M '^^/'.r***'*  exchange  and  coffee,  or  of  the  proceeds  thereof,  deducting 

Jr.  sold  the  re-     .         ^  ©  .  :     .  ^,    "^  n      .         •    l^  i_      •       i 

turn  cargo,  ex-  thorefrom  such  commissions  as  the  appellants  might  be  justly 

"'reeiVTo"  entitled  to. 

^7^<i*^for^<^  The  appellants,  in  their  answer,  admitted  that  the  respond- 
bmJ'*  ^t^""^.  ®"^^  ^^^  Archer  fy  M'Canehey  owned  the  £li2;a&«/A,  as  stated 
change    which  in  the  respondents'  bill,  but  that  they  were  not  informed  of  the 

**<!  *^"mUted'  '^^^  "'*^''  *^®'  ^^^  schooner  returned  from  Laguira  to  the 
with  the'parcci  UnUcd  Stotcs  ,*  that  they  did  not  know  who  fitted  out  the 
p  5^^*^  ***  schooner,  or  that  any  persons  except  Archer  fy  AVConehe^ 
whom  A.ScM.  had  any  interest  in  her  cargo  ;  that  the  appellants  came  under 
dSTci**'"^*/]?^  engagements  an4  responsibilities,  (which  they  have  since  dis- 
co hifl  private  charged,)  and  made  advances  for  Archer  fy  M^Conehey^  to  the 
[*472]  amount  of  about  19,000  dollars,  *which  they  believed  were 
account  to  a  *ppl'®d  ^^  the  purchase  ofgoods  shipped  hj  Archer  fy  ArCkme- 
greater'  a-  hejf,  ilk  the  schoouor,  to  Lagutra;  and  that  those  advances 
vwwcs  ^**made  ^^rc  made  and  responsibilities  incurred,  by  the  appellants,  on 
at  the  time  of  the  promise  and  assurance  of  Archer  fy  ifV  Conehey,  that  the 
the  ^"'outward  '^^^^''^  ca^go,  the  avails  of  the  prop^y  so  purchased,  should 
cargo,  p,  Sc  he  deposited  in  the  hands  of  the  appellants,  who  should  be 
bfur^uid^soid  P*^^  thereout  the  whole  amount  of  their  advances  and  oth- 
the  coffee  so  er  debts,  due  by  the  firm  of  Archer  Sf  M'Canehey  and  by 
applied^'  ^  ^  CtmeAey,  in  his  own  right,  with  the  usual  commission  on  the 
•ame  to  the  salc  of  such  return  cargo ;  that  they  should  not  have  made  the 
ce^iodue^o  ^dv^'^ccs  and  incurred  the  responsibilities  for  Archer  fy 
them  from  A.  M  Conehey,  had  they  not  believed  that  Archer  Sf  UPConehey 
^PSt  R,  had  ^^^^  solely  interested  in  the  adventure.  They  admitted  that 
notice,  if  not  M' Conehty  went  out  as  supercargo,  but  were  ignorant  of  any 
tbe*****shrment  ^^J^®®"^"^  bctweeii  the  owners  of  the  Elizabeth  and  her  car- 
er the  outwani  go,  ou  that  subject ;  that  Cameliua  GrinneUy  the  agent  of  the 
r'%foro**ihe  ^PP^Uants,  purchascd  at  Laguira,  and  shipped  on  board  of  the 
bills  remitted  Elizabeth^  one  hundred  and  fifty  quintals  of  coffee,  consigned 
collected  ^'^nd  ^^  ^^^  appellants,  for  which  Jw'  Coneheyy  as  owner  of  the 
the  coffee  sold  Bchoouer,  signed  bills  of  lading,  and  which  coffee  was  worth 
fmo  '""moiir*  ^'^^  dollars  ;  that  after  the  arrival  of  the  Elizabeih  at  Nor- 
that  B.  ^  k,  folk,  as  stated  by  the  respondents,  the  appellants  received  sev- 
in"aud'*ow  *^  ^^  letters  from  itf'  Canehey  advising  them  of  his  intention  to 
one  fourth  of  BcU  his  property  there  and  remit  bills  to  the  respondents.     But 

^!d  ^b'^'if^  ***  ^^^^  ^^  ^^^  letters  did  Af  Canehey,  at  any  time,  mention  any 
and  b/&  a!  Other  persons  except  Archer,  as  having  any  interest  in  the 
p  "&" It*  th  Y  ^^y^^  >  ^"^  regrets  that  his  remittances  to  the  appellants  were 
proportim  of  not  more ;  that  the  proceedings  of  M'  Canehey  were  known  to 
the     proceeds  Archer,  who  appeared  to  approve  of  them,  and  prior  to  the 

so  remitted  by  .    .  /.    T         l-ii  j     i     ^i  n      .       .  • 

M,,  aaer   de-  receiving  of  the    bills,  persuaded   the   appellants   to   make 
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further  advances  to  Archer  8f  M^Conehey,  under  the  as-  l\  error, 
surance  that  the  property  coming  from  MConehey  should  be  albany 
received  by  the  appellants,  who  might  repay  themselves  out  of  Biarrb,  isii 
it,  for  all  their  demands  against  the  firm  of  Archer  if  M'Cone- 
hey,  and  M'  Conehey  himself,  in  his  own  right.  That  in  No- 
vember, 1806,  the  appellants  received  from  M^  Conehey  the 
bills  of  exchange  and  seventy-two  bags  and  five  barrels  of  cof-  ducting  com- 
fee  ;  but  the  coffee  was  marked  as  the  cofiee  shipped  by  Grin-  k  "*'i>''&*j5' 
neU  at  Laguira,  and  which  the  appellants  claimed  as  their  refused'  to  pay 
property.  That  it  was  not  true  that  the  bills  of  exchange  and  <»'  deliver  the 
cofiee  were  sent  to  the  appellants,  with  any  directions,  or  any  Jhei^  right^ "5 
intimation,  that  the  bills  were  to  be  collected,  and  the  cofiee  retain  the  same, 
sold  by  them,  as  agents,  or  for  the  benefit  of  the  concerned ;  mem*  of  ^le 
but  that,  on  the  contrary,  the  bills  were  ^transmitted  to  the  r  #  473 1 
appellants,  as  principals,  in  their  own  right,'  and  fur  their  own  ^^j^^  ^^^  ^^ 
benefit  only,  in  part  payment  of  the  debts  due  to  them  from  them  from  a. 
Archer  fy  M' Conehey,  and  fViUiam  M^ Conehey ;  and  that  ^^'y,^  i,^^, 
the  cofiee  was  received  by  the  appellants,  as  part  of  the  ship-  that  there  was 
ment  made  on  their  account  and  consigned  to  them,  by  C.  "xistwl'^'^'*^ 
Grinnell ;  and  that  the  bills  of  exchange  were  received  in  pay-  tween  a,&,m, 
ment  of  the  residue  of  the  cofiee  so  shipped  to  them  ;  and  that  ^^^o^nd^r 
the  proceeds  of  the  bills  of  exchange  were  passed  to  the  credit  the  disposition 
of  Archer  if  M' Conehey,  and  JfiUiam  M' Conehey.  That  °j[^  '^'^"^"jJI 
one  hundred  and  seventy,  not  two  hundred  dollars,  part  of  the  biudiuV ,  as  the 
proceeds,  were  paid  to  C  Grinnell,  hj  M'Con^/tey,  not  for  the  J^J  °£*j?'& 
purpose  of  being  accounted  for  by  the  appellants,  as  stated  in  ic.'  That  there 
the  respondents'  bill,  but  in  part  payment  of  the  said  debts  due  m^i"con"?itSn 
to  the  appellants ;  that  the  whole  amount  of  the  bills  and  cof-  ing  a  partner- 
fee,  so  received  by  the  appellants,  including  the  sum  of  one  ***'Pv  *°  -'^ 
hundred  and  seventy  dollars,  was  14,024  dollars  and  25  cents ;  outward^ cargo, 
and  they  denied  that  any  part  of  it  was  the  sole  property  of  ^^„j/**  •  ***"^ 
the  respondents,  but,  as  it  appeared  fix>m  the  appellants'  own  idHmau^proAi 
statement,  was  an  undivided  partnership  concern  with  Archef  *Jj^  *^*«  <^f  ^ 
if  M'  Conehey,  The  appellants  admitted,  that  after  the  bills  though"'^  there 
and  cofiee  came  to  their  hands,  but  not  before  they  had  re- ^'^J^l^^P*'^- 
ceived  and  accepted  the  same,  and  had  passed  the  same,  or  so  as  respected 
much  as  did  not  belong  to  them,  to  the  credit  of  Archer  if  Jh«  transporta- 
M^  Conehey,  and  of  fVilliam  M^  Conehey,  Kimherly,  one  of  o'flhe'oul^arS 
the  respondents,  callecion  them,  and  alleged  that  the  respond-  ^V^^^  ^^j^  **^« 
ents  were  interested  in  one  fourth  of  the  proceeds  of  the  cargo,  iossoA^eown- 
but  they  did  not  recollect  that  he  asserted  such  interest  to  be  «f?»  >«*  »*  »«'- 
separate  and  distinct  fi-om  that  of  Archer  if  ST  Conehey,  The  Se  ^s^ic  of^the 
appellants  admitted  that  they  were  requested  by  the  respond-  outward  caigoj 
ents  to  account  to  them  for  their  proportion,  which  they  refus-  ?e8i  in  Uie^re^ 
ed  to  do,  believing  that  they  had  a  good  right  to  hold  and  ap-  »»™  ^a'ffo  "^^ 
ply  the  property  to  the  payment  of  the  debts  due  to  them  Suet,*  each 
from  Archer  if  M^  Conehey  and  fViUiam  M' Conehey.  *>«'»?   entitled 

A  general  replication  was  filed  to  the  answer  of  the  appel-  ifve  profwrtSn 
lants.  ,  °f  »'»  without 

fVtUiam  M  Conehey,  who  was  a  witness  for  the  respondent,  ^^  ^^proli™  w 
testified  that  in  August,  1806,  the  Elizabeth  was  fitted  out  *<>?»  which 
with  a  cargo  for  Laguira;  that  himself  and  2^eno  Archer,  un-  iy'%^*""^*d 
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IN  ERROR,  der  the  firm  of  Archer  Sf  M^Caneheyy  were  joint  owners  of 
ALBANY,  three  fourths  of  the  cargo,  and  that  the  respondents  were  sep*- 
March,  1812.  arately  interested  in,  and  owners  of,  one  fourth  thereof;  that 
when  the  witness  was  about  purchasing  the  cargo,  he  told  the 
appellants  that  the  respondents  were  to  be  so  interested  ;  that 
the  respondents  themselves  purchased  and  paid  for  their  said 
I  ^ '^  J  proportion,  consisting  chiefly  of  brandy  ;  *and  that  Archer  4r 
that  P.ik.  K,  MConehey  purchased  the  other  three  fourths  ;  that  the  goods 
not  iiaving  re-  composiug  the  outward  cargo  were  not  distinguished  by  par- 
b*^ite  'roanie  ticular  marks,  designating  to  whom  they  belonged ;  nor  was 
of  irade,  aod  there  any  writing,  other  than  invoices  and  bills  of  lading,  specify- 
Interes"^  of  ^^B.  ''^S  ^^^  difleront  articles  belonging  to  the  diiferent  owners.  He 
k.  K.  before  proved  the  sailing  to  Laguira.  his  going  there  as  supercargo 
wSd,**had^*iio  *"^  agent  for  the  several  owners ;  the  sale  of  the  cargo  there, 
right'  to  retain  the  purchasc  of  a  retum  cargo,  and  lhe  vessel's  being  driven 
the  Uy«!I^»t  of  '"*^  Norfolh,  the  sale  there,  and  that  the  proceeds,  and  the 
the  debt  of  A.  scvcuty-two  bags  and  five  barrels  of  coflee,  were  transmitted 
Mc^ilt"\r"i!  *^  ^^^  appellants  for  the  benefit  of  the  persons  concerned,  but 
k.  K.  for  their  he  did  not  consider  the  appellants  as  the  agents  of  the  respon- 
S!iXth!a"a  bill  dents ;  that  the  cargo  was  not  sent  to  Laguira,  as  partnership 
for  Q  discovery  property,  the  owners  being  only  interested  in  the  profit  and 
by IhftmV^ust  ^^*>  according  to  their  respective  proportions  of  the  property ; 
p.  Sl  R.  was  but  that  ^he  respondents  were  separately  and  distinctly  inter- 
Ihe^'coult  of  ®*^®^  *">  *"d  owners  of,  the  one  fourth  part  of  the  outward  and 
Chancery^  that  rctum  cargocs ',  and  whenever  the  respondents  had  exceeded 
!«Iir„J!!«I°*i„'  tf^c'r  proportional  part  of  the  disbursements  for  the  outfits  of 

coiicurrenl    ju-     iV  l«i 

risdiction  with  tiie  schooncr,  the  remainder  was  not  charged  by  them  to  the 

u!w  in°ariiiai^-  «5'^^<>'*««'>  *>ut  to  Archer  ^  M'  Cmehey  in  account ;  that  the 
cers  of  account,  funds  for  the  purchasc  of  the  three  fourths  were  derived  fiom 
(«)  the  endorsements  of  the  appellants,  though  3,000  dollars  were 

advanced  by  Archer  fy  M*  Conehetf  to  the  appellants ;  that  in 
order  for  the  appellants  to  make  the  endorsements  and  advan* 
ces,  the  witness  assured  th^m  that  they  should  be  reimbursed 
out  of  the  said  cargo ;  but  he  said  nothing  to  them  about  com- 
missions, or  any  debt  due  from  him  individually,  or  from  Ar» 
cher  fy  M'Conehey;  and  that  at  the  time  of  purchasing  the 
cargo,  he  told  J.  fV.  RuaseU^  one  of  the  appellants,  that  the 
respondents  were  interested  in  one  fourth  part  of  the  cargo, 
and  had  the  same  on  board,  and  that ^rcAer  ^  M'Ccnehejf 
would  not  want  endorsements  fi)r  more  than  their  proportion. 
That  Comelitie  GrinneU  did  not  ship  any  coflee  in  the  schooner 
at  LagnirCy  but  having  a  claim  on  the  withess,  which  was 
to  be  satisfied  out  of  the  property  on  board  of  the  Hiraniy  as 
well  as  that  on  board  of  the  schooner,  the  witness,  in  order  to 
secure  GrinneU,  by  enabling  him  to  make  insurance  on  prop- 
erty sufficient  to  cover  his  claim,  signed  a  bill  of  lading  for  one 
[*498]  hundred  and  fifty  quintals  of  coffee,  on  condition,  however, 
(a)Vide/?iiii-  ^^^^  'p  ^^®  ^®  cargoes  arrived  safe,  the  bill  of  lading  should 
^2  ^'  ;^f»'  *  ^  ^^'^*     Thsi  the  bills  of  exchange  and  coffee  were  remitted 
i^ll^m  mS:  *>y  the  witnessjo  the  appellants;  that  Archer  fy  M'Conehey 
i€^v.Cramer,4.  *were  Indebted  to  them  at  that  time  ;  though  he  did  not  know 
^owen,  J7.      ^^  ^j^^^^  amount ;  but  that  he  never  intended  that  the  pari  or 
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proportion  of  the  respondents  should  be  applied  to  the  reim*  in  error. 
bursement  or  repayment  of  the  appellants ;  that  be  had  no     albany 
recollection  of  mentioning  in  any  of  his  letters  the  application    March,  isii 
of  the  remittances ;  but  as  the  appellants  had  made  advances, 
he  did  not  wish  to  keep  the  proceeds  out  of  their  hands ;  and 
meant  to  deposit  them  with  the  appellants,  until  he  could  come 
to  New-  York  and  make  the  necessary  ariangements  as  to  the 
appropriation  of  the  three  fourths. 

Zeno  Archer  deposed  that,  in  August y  1806,  when  the 
Elizabeth  was  fitted  out  for  Laguiray  he  told  Rus9elly  one  of 
the  appellants,  that  the  respondents  were  owners  of  one  fourth 
part  of  the  vessel  and  cargo ;  and  he  and  his  partner,  M'  Cane>^ 
hejfy  owned  three  fourths,  which  &ct  he  believed  was  also 
known  to  the  other  appellant ;  that  the  witness  negotiated  and 
made  the  purchases  for  the  outward  cargo ;  that  the  respond- 
ents  gave  their  notes  for  the  one  fourth  part  thereof,  which  were 
all  paid ;  and  that  the  respondents  were  interested  in,  and  own- 
ers of,  one  fourth  part  of  the  outward  and  homeward  cargo,  and 
of  the  proceeds  and  avails  thereof,  separately  and  distinctly  from 
Archer  Sf  M'Conehey.  On  his  cross-examination,  he  saia  that 
there  was  no  division  made  of  the  articles  composing  the  out- 
ward cargo,  so  as  to  specify  the  particular  parts  belonging  to 
each  of  the  parties  concerned ;  that  the  articles  purchased  with 
the  notes  of  the  respondents  were  wines  and  brandies ;  but 
that  the  respondents  were  to  share  in  the  net  proceeds  of  the 
whole  cargo ;  that  the  cargo  was  sent  to  Laguira  as  a  partner- 
ship property,  in  which  the  parties  had  an  undivided  interest, 
as  to  profit  and  loss,  according  to  their  respective  proportions 
above-mentioned.  That  in  order  to  induce  the  appellants  to 
make  advances  by  giving  their  notes,  Archer  ^  M'  Conehey 
assured  them  that  they  should  be  paid  and  satisfied,  as  soon 
as  Archer  S(  AVConehey  should  be  in  funds  from  the  proceeds 
of  the  cargo ;  and  that  he  knew  of  no  other  promises  or  assu- 
rances made  to  the  appellants,  nor  whether  his  partner  owed 
them  on  his  individual  account. 

The  captain  of  the  Elizabeth  testified,  that  he  believed  the 
appellants  were  well  acquainted  with  the  respondents  being  in- 
terested in  the  vessel  and  cargo,  as  Archer  had  been  doing 
business  with  the  appellants;  and  CameUus  GrinneUy  who 
was  then  a  clerk  of  the  appellants,  was  well  acquainted  with 
the  circumstance. 

*That  there  was  a  bill  of  lading  for  coffee,  signed  and  deliv-  [  *  476  ] 
ered  to  C  GrinneUy  at  Laguira,  by  M'  Caneheyy  or  himself, 
which  coffee  was  part  of  the  proceeds  of  the  outward  carno  of 
the  Elizabeth;  that  the  bill  of  lading  was  ^ven  by  M'Covie- 
bey  with  some  reluctance ;  Grinneli  had  previously  said  that 
HfVConehey  had  deceived  him,  and  they  should  sink  on  the 
Hiram's  cargo ;  and  afler  the  bill  of  lading  was  given,  ilf'  Ckme» 
hejf  told  the  witness  he  had  now  made  GrifnmM  safe,  or  words 
to  that  effect. 

GriwneUy  who  was  a  witness  for  the  appellants,  deposed  that 
be  was  one  third  interested  in  the  ifira»i'«  cargo ;  that  the 
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m  ERROR,  appellants  made  the  advances  and  engagements  for  Archet  ^ 
ALBANY     ^^  Conehey  for  the  purchase  of  the  ElizabetKa  cargo ;  and 

March,  isii.  that  they  were  induced  to  do  so,  in  consequence  of  the  agree- 
ment oi  Archer  fy  Hf  Conehey,  that  the  appellants  should  re- 
ceive a  commission  of  two  and  a  half  per  cent,  on  the  amount  of 
the  advances,  and  that  the  return  cargo  should  be  placed  in  their 
hands  to  be  sold,  and,  out  of  the  proceeds,  they  were  to  reim- 
burse themselves  for  their  advances,  and  retain  a  farther  com- 
mission of  two  and  a  half  per  cent.  That  the  witness,  as  agent 
of  the  appellants,  purchased  at  Laguira,  on  the  joint  account 
of  the  appellants.  Archer  fy  M*  Conehey  and  himself,  one  hun- 
dred and  fifty-two  quintals  of  coflee,  which  he  shipped  on 
board  of  the  Elizabeth,  and  for  which  M^  Conehey  signed  a 
bill  of  lading,  which  was  produced,  and  was  in  the  usual  form. 
On  his  cross-examination,  he  said,  that  he  got  this  parcel  of 
coffee  of  M^  Conehey,  in  order  to  make  good  some  sacrifice 
which  had  been  made  in  the  disposition  of  the  Hirani'a  cargo. 
After  the  arrival  of  the  Elizabeth  at  Norfolk,  the  witness,  at 
the  instance  of  Archer,  went  to  Norfolk,  the  better  to  collect 
the  sales  of  the  cargo,  in  order  to  pay  the  appellants ;  that 
when  he  arrived  there  M'  Conehey  informed  him  of  his  having 
already  remitted  to  the  appellants  8,500  dollars,  and  seventy- 
two  bags  and  five  barrels  of  coffee,  and  that  he  should  be  able 
to  pay  the  witness  6,000  dollars  in  cash,  which  would  nearly 
satisfy  the  appellants  for  their  advances,  &c. 

That  M'  Conehey,  afterwards,  paid  the  witness  about  3,900 
dollars,  on  that  account,  and  that  in  all  his  conversations  with 
M^  Conehey ,  there  was  nothing  said  by  the  latter  about  applying 
the  remittances  and  payments  to  any  other  person  than  the 
appellants ;  and  that  the  first  time  that  the  witness  heard  that 
the  respondents  were  interested  in  the  cargo  of  the  Elizabeth, 
was  some  time  after  his  return  from  Norfolk  to  JVeti;-  York,  in 
December,  1806 ;  that  M^  Conehey  to  secure  the  balance  due  to 

[  •  477  ]  the  appellants,  while  at  ^Norfolk,  transferred  three  eighths  of 
the  Elizabeth  to  them,  and  Archer  afterwards  made  a  similar 
transfer  of  his  three  eighths.  That  Archer  expressed  his  satis- 
faction at  the  remittances  made  to  the  appellants,  but*did  not 
suggest  that  any  other  person  but  himself  and  ilf'  Conehey  was 
interested  in  the  cargo  of  the  Elizabeth,  or  in  the  avails  of  the 
return  cargo  ;  but  on  the  contrary,  when  Archer  fy  M'  Conehey 
spoke  of  the  adventure,  they  always  mentioned  it  as  their  own. 
Several  letters  were  produced  by  the  appellants,  written  to 
them  by  M'  Conehey  from  Norfolk.  One,  dated  the  27th  of 
October,  1806,  mentioned  his  arrival  there,  that  he  had  much 
to  communicate  by  the  first  opportunity,  and  that  the  Hiram 
was  to  sail  ten  days  after  the  Elizabeth  The  letter,  dated  Ist 
of  November,  mentioned  his  having  informed  the  appellants  of 
his  arrival,  and  had  since  particularly  communicated  the  trans- 
actions of  his  last  unfortunate  voyage,  to  which  he  referred  the 
appellants,  being  then  too  much  indisposed  to  write  more. 
The  letter  referred  to,  as  containing  the  particulars  of  the  trans- 
actions by  M' Conehey,  was  not  produced  by  the  appellanU. 
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In  his  subsequent  letters,  he  spoke  of  the  remittances  of  two  in  error. 
bills  of  exchange,  and  the  seventy-two  bags  and  five  barrels  of     albany 
coffee ;  expressed  his  surprise  at  the  arrival  and  mission  of  March,  isil 
Grinnell,  <&c.  but  the  further  contents  of  these  letters  seem 
not  to  be  important. 

The  cause  was  heard  in  Majfj  1810,  and  on  the  15th  of 
September,  the  chancellor  decreed,  <<  that  the  appellants  should 
pay  to  the  respondents  oue  fourth  of  the  net  proceeds  of  the 
return  cargo  of  the  Elizabethy  on  her  voyage  from  Lagvira  to 
New-  York,  and  that  it  should  be  referred  to  one  of  the  masters 
of  the  Court  of  Chancery  to  take  an  account  between  the  par- 
ties, in  which  he  should  charge  the  appellants  with  the  amount 
of  one  fourth  of  the  sums  which  came  to  their  hands  in  cash 
remitted  from  Norfolk,  and  such  sums  as  were  received  by 
them  on  the  sale  of  the  cofiee,  part  of  the  said  return  cargo, 
remitted  to  them  in  specie  from  Norfolk,  with  interest,  and 
crediting  them  with  all  reasonable  charges,  disbursements  and 
commissions." 

The  master  having  reported  that  there  was  due  from  the 
appellants  to  the  respondents  the  sum  of  4,835  dollars  and  97 
cents,  the  chancellor,  on  the  14th  o(  December,  1812,  confirm- 
ed the  report,  and  ordered  and  decreed  that  the  appellants 
should  pay  the  sum  so  reported  to  be  due,  to  the  respondents, 
with  costs. 

From  this  decree  an  appeal  was  entered  to  this  court. 

*The  reasons  for  the  decree  were  thus  assigned  by  [  •  478  ] 

The  Chancellor.  It  has  not  been  doubted  that  the  re- 
spondents were  originally  concerned  in  the  outfit  of  the  schooner 
Elizabeth,  on  her  voyage  from  New-  York  to  Laguira,  That 
the  outward  cargo  was  purchased,  and  laid  in  by  distinct  pur- 
chases of  wine  and  brandy,  by  the  respondents,  to  the  amount  of 
one  fourth ;  and  of  wine  and  dry  goods,  by  Archer  Sf  M'  Cone- 
hetfy  to  the  amount  of  three  fourths ;  that  such  outward  cargo 
was  carried  to  Laguira,  there  disposed  of,  and  converted  into 
coffee,  the  coffee  partly  sold  at  Norfolk,  and  partly  remitted, 
in  specie,  with  the  proceeds  of  the  sales  to  the  appellants,  were 
facts  fully  established  by  the  pleadings  and  testimony ;  and 
there  was  no  point  presented  for  decision,  as  to  the  property 
of  the  remaining  three  fourths  of  the  cargo.  This  narrowed  the 
ground  of  controversy,  and  presented  it  in  a  less  complicated 
point  of  view,  than  the  mass  of  evidence  and  argument  which 
had  been  connected  with  it,  in  its  progress,  seemed  to  admit  of 

The  appellants  did  not  deny  that  they  were  in  possession 
of  the  proceeds  of  the  return  cargo;  but  they  alleged, 

1.  That  they  made  certain  advances,  and  incurred  certain 
responsibilities,  on  the  credit  of  the  whole  cargo,  in  conse- 
quence of  an  engagement  with  Archer  fy  M'  Conehey. 

2.  That  the  remittance  of  the  return  cargo  was  made  to  the 
appellants,  without  any  reference  to  the  rights  of  the  re<- 
spondents. 

3.  That  notice  was  not  given  of  the  respondents'  concern 
in  the  cargo,  till  after  the  return  cargo  was  received. 
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ALBANY, 

Marcb,  1812. 

Post 

V. 


[•479] 


IN  ERROR.       The  advances  and  responsibilities  maj  be  conadered  under 
two  aspects. 

1.  As  having  been  made  with  notice  of  the  interest  of  the 
respondents. 

2.  As  without  it. 
There  was  no  pretence  that  the  firm,  eo  nomine,  had  done 

any  act  to  bind  its  interest  collectively.  The  question  was, 
whether  one  of  the  parties  to  the  firm,  without  any  reference 
to  it,  either  directly  or  indirectly,  or  professing  to  dispose  of 
its  interests,  could  bind  those  interests  ? 

If  the  advances  and  responsibilities  for  which  an  inden^nity 
is  sought  by  the  appellants,  by  making  them  available  to  this 
defence,  were  made  on  the  credit  of  the  interests  of  Archer  Sf 
M^Canehey  in  the  cargo,  and  if,  instead  of  a  general  owner- 
ship, a  •partial  one,  either  distinct  or  combined  with  the  rights 
of  others,  was  all  they  were  entitled  to,  it  is  evident  that  noth- 
ing could  pass  by  the  act  merely,  limited  to  give  that  credit 
effect,  but  the  rights  possessed  bjf^  Archer  fy  MConehejf,  The 
appellants  alleged  that  they  knew  not  the  respondents  in  the 
Vansaction,  and  that  they  had  no  interest  in  it  It  followed, 
of  course,  that  if  they  had  an  interest,  it  was  not  the  object  of 
the  agreement  made  between  them,  and  thus  the  only  property 
which  could  be  affected  by  it  was  that  of  Archer  fy  M'Ccne- 
hey ;  for  the  contracting  parties  either  not  knowing  or  conceal- 
ing the  existence  of  the  interests  of  the  respondents,  could  not 
possibly  profess  to  bind  it. 

There  was  no  right  of  disposition  exerted  by  one,  avowedly 
as  part  of  a  commercial  firm,  and  it  was  not  a  question  how 
fkr  a  partner  exerting  his  right  of  disposition  absolutely,  is  legal- 
ly restrained  in  his  acts.  This  depended  upon  an  executory 
contract,  in  its  form  totally  disregarding  the  interests  of  the  re- 
spondents ;  and  I  know  no  rule  of  construction  which  could 
possibly  justify  intendments  that  the  contract  embraced  a  part- 
nership property  in  which  the  respondents  were  interested,  and 
hence  it  could  not  be  legally  or  equitably  inferred  that  Archer 
tf  jW  Conehey  did  not  limit  their  contract  to  their  own  rights 
only,  as  distinct  from  any  copartnership  which  might  arise  out 
of  the  manner  of  conducting  their  adventure.  If  this  transac- 
tion assumed  the  complexion  in  which  it  was  presented  to  the 
court  with  fiill  notice  of  the  rights  of  the  respondents,  it  is  evi- 
dent they  were  not  intended  to  be  bound.  If  they  had  no 
notice,  it  is  equally  clear  that  the  reliance  of  the  appellants 
was  exclusively  placed  on  the  property  of  Archer  ^  M^Cone- 
hey,  and  that  the  right  of  the  latter  must  inevitably  limit  those 
of  the  former. 

This  appeared  to  me  to  conclude  forcibly  against  the  de- 
fence ;  but  as  I  considered  the  second  point  equally  untenable 
as  a  ground  of  defence,  it  may  be  pr<^r  to  state  the  view 
taken  of  that  also. 

The  appellants  alleged  in  their  answer,  as  respected  this 
point,  matter  of  avoidance,  which,  as  the  replication  put  it  in 
issue,  it  was  incumbent  on  them  to  support  Munde.  They 
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have  given  no  evidence  that  the  remittances  to  them  were  made   IN  ERROR. 
in  reference  to,  or  as  connected  with,  any  exclusive  rights  to     albany, 
the  cargo.     On  the  contrary,  Archer  8f  M'Conehey  (whose    Mafci»,j8i2.^ 
t^timony  was,  however,  questioned)  proved  that  the  appellant, 
Itusselly  was  informed,  at  the  time  of  the  sailing  of  the  schoon- 
er, of  the  interest  of  the  respondents  *in  her  cargo.     M^Cone- 
hey  stated  that  both  the  appellants  possessed  the  same  informa-       '    ^^^  ■ 
tion;  and   Grivmdl  expressly  stated  that  an  agreement  was 
made  between  (he  appellants  and  Archer  if  M^Conehey,  that 
the  appellants  should  receive  two  and  a  half  per  cent,,  not  on 
the  cargo  generally,  but  on  account  of  their  advances,  and  that 
he  purchased  the  one  hundred  and  fifty-two  quintals  of  coffee, 
09  agent  for  the  appeUanis,  but  on  their  account  and  that  of 
Archer  fy  Jfcf  Conehey. 

In  the  letters  written  to  the  appellants  hj  M  Conehey ,  he 
says  not  a  word  as  to  the  application  of  the  remittance  to  the 
exclusive  benefit  of  the  appellants.  He  is  entirely  silent  on  the 
subject.  If,  however,  he  had  clearly  expressed  his  intent  so  to 
apply  it,  that,  of  itself,  could  neither  control  or  impair  the  rights 
of  tll^  respondents,  for  he  was  agent  for  the  appellants,  and  if 
he  had  been  agent  for  both  parties  intrusted  to  dispose  of  the 
cai^o,  it  would  not  make  the  appellants'  case  better. 

There  are  some  intrinsic  circumstances  which  have  a  bearing 
on  the  point  of  notice.  It  appears  that  the  outfit  for  the  voy- 
age to  Laguvra  was  made  at  the  port  of  New-  York .  where  the 
appellants  resided  :  that  the  proportion  of  Archer  fy  M'Cone" 
hey  was  furnished  by  the  appellants,  either  ki  the  specific  arti- 
cles of  which  it  was  composed,  or  on  their  credit ;  that  they 
were  vigilant  and  attentive  to  their  interest,  was,  I  thought, 
deducible  from  the  evidence,  and  hence,  as  the  outfit  was  made 
under  their  eye,  it  would  seem  improbable  that  the  mode  of 
furnishing  the  one  part  of  the  cargo  by  the  respondents,  could 
have  escaped  their  most  superficial  observation.  If  they  had 
the  least  iptimation  of  that  interest,  while  in  the  act  of  pro- 
viding the  cargo,  and  they  exacted  an  engagement  firom  Archer 
fy  BfV  Conehey  to  subject  the  articles  purchased  by  the  respond- 
ents to  an  indemnity  for  their  advances,  it  seemed  to  me  the 
duty  as  to  notice  would  have  been  inverted,  and  that  good 
fiuth  required  that  the  appellants  should  apprize  the  respond- 
ents of  the  agreement  intended  to  affect  their  interest. 

The  question  of  partnership  I  did  not  think  it  necessary  to 
examine,  being  of  opinion  that  whether  there  was  a  partnership 
or  not,  the  appellants  must  account  and  pay  over  to  the  re- 
spondents the  net  proceeds  of  the  return  cargo. 

In  support  of  their  appeal  the  appellants  stated  that  they 
Bhould  insist: 

1.  That  Archer  fy  M^  Conehey  ^nd  the  respondents  were 
partner 8  in  the  outward  and  return  cargoes  of  the  Elizahethj 
as  evidently  appeared,  as  well  from  the  manner  of  laying  in  the 
outward  cargo,  as  from  the  circumstance  that  they  participated 
in  the  profit  *and  loss  of  the  entire  adventure,  in  proportion  to  [  •  481  ] 
their  respective  interests,  and  were  not  severalty  and  distinct- 
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IN  ERROR,  ly  to  reap  the  profit  and  sustain  the  loss  arising  from  those 
ALBANY  particular  parts  of  the  outward  cargo,  which  they  respectively 
March,  18 ti.    paid  for. 

2.  That  the  appellants  had  made  advances,  and  incurred 
responsibilities,  for  the  purchase  of  the  outward  cargo,  under 
the  express  stipulation  of  Archer  fy  3f  Conehey^  the  partners 
of  the  respondents,  that  the  appellants  should  be  reimbursed 
out  of  the  avails  of  the  property  purchased  with  their  money, 
and  in  the  profits  whereof  the  respondents  were  to  partici- 
pate. 

3.  That  Archer  fy  MConeheyj  after  the  sailing  of  the  £Zi- 
zahethy  reiterated  their  assurances,  that  the  appellants  should 
be  reimbursed  out  of  the  proceeds  of  the  outward  cargo ;  that 
the  return  cargo  should  be  consigned  to  them  for  that  purpose, 
and  that  they  should  be  allowed  the  customary  commissions 
on  the  sale  thereof,  and,  by  that  means,  induced  the  appellants 
to  make  further  advances,  and  incur  further  responsibilities, 
which,  but  for  those  assurances,  they  would  not  have  made  or 
incurred. 

4.  That  the  property  remitted  to  the  appellants  from.iVbr- 
folki  by  WiUiani  M  Canehey^  the  acting  partner,  who  had  the 
entire  management  of  the  business,  was  remitted  by  him  in 
good  faith,  and  in  strict  compliance  with  the  stipulation  enter- 
ed into  by  him  and  one  of  his  copartners,  with  the  appellants, 
who,  on  the  faith  thereof,  had  expended  large  sums  of  money 
for  the  benqfit  of  the  whole  concern,  and  with  the  terms 
whereof  all  the  parties,  who  might  eventually  have  been  bene- 
fited thereby,  ought  in  honor  as  well  as  in  equity,  to  have 
complied. 

5.  That  the  remittances,  although  made  with  the  honest  in- 
tent of  performing  the  engagements  made  with  the  appellants, 
were  Wholly  inadequate  to  extinguish  their  claims,  to  the  ex 
tinguishment  whereof  they  were  pledged. 

6.  That  the  property  remitted  in  specie  from  Norfolk^  as 
well  as  a  considerable  proportion  of  the  bills,  belonged  to  the 
appellants  as  their  property,  distinct  from  any  claim  of  the  re- 
spondents, inasmuch  as  it  was  purchased  for  them,  by  their 
agent  at  Laguira^  in  consideration  of  the  rehnquishment  of  a 
part  of  their  profits,  in  the  adventure  of  the  Hiram,  for  the 
benefit  of  the  parties  concerned  in  the  Elizabeth. 

7.  That  considering  the  appellants  as  the  agents  or  factors 
of  the  respondents  and  Archer  fy  M  Conehey^  yet,  when  the 
remittances  were  made  to  them  by  Ai'  Coneheyy  there  was  a 

[  *  482  ]  general  ^balance  of  accounts  due  to  the  appellants  from  Archer 
fy  M  Conehey  exceeding  the  whole  amount  of  those  remittan- 
ces, and  yet  unsatisfied ;  and  that  they  are  entitled  to  retain 
the  funds  remitted  to  them,  in  part  payment  of  that  balance. 

8.  That  laying  out  of  view  the  fact  of  partnership,  M  Conehey 
was  the  agent  of  all  the  parties  concerned  in  the  adventure  of 
the  Mizabeth,  and,  as  such  agent  and  a  part  owner,  he  had  the 
absolute  disposal  thereof;  and  that  the  respondents  are  bound 
by  his  appropriation  thereof  to  the  payment  of  a  bona  fide  debt 
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due  from  himself  and  Archer  fy  HP Canehey to  the  appellants;  in^^rror. 
and  if  they  have  been  wronged,  they  must  seek  for  redress     albany 
against  him.     The  property  in  controversy  must  be  lost  by  one    Mareh,  isii 
party  or  the  other,  and  there  can  be  no  reason  why  the  appel- 
lants, who  have  had  the  good  fortune  to  receive  it^  should  be 
deprived  thereof  rather  than  the  respondents,  who  retained 
M  Conehejf  as  their  agent. 

9.  That  the  remittances  were  principally  in  biUs  ofexchangey 
which  are  to  be  considered  as  cash  payments^  and  the  appeU 
lants,  consequently,  no  more  liable,  as  fiir  as  respects  those 
bills,  than  they  would  have  been,  had  MConeJiey  paid  them 
the  amount  of  their  demand  in  money. 

In  support  of  the  decree,  the  respondents  stated  that  they 
should  insist  : 

1.  That  they  were  the  owners  of  the  fourth  of  the  Elizabeth 
and  cargo,  and  had  paid  for  the  fourth  of  the  cargo,  and 
«lso  had  paid  for  the  insurance  of  the  vessel  and  cargo. 

2.  That  the  appellants  were  informed,  at  the  time  of  the 
shipment  of  the  said  cargo,  of  the  interest  of  the  respondents 
therein. 

3.  That  the  appellants  were  informed  of  the  interest  of  the 
respondents  in  the  cargo  after  the  shipment,  and  before  any 
of  the  bills  of  exchange  were  paid  or  payable,  and  before  the 
said  coffee  was  sold  and  paid  for. 

4.  That  the  cargo  at  Laguira  was  purchased  with  the  pro- 
ceeds of  the  cargo  shipped  at  New-  York,  and  tvith  no  other 
funds. 

5.  That  the  whole  of  the  homeward  cargo  was  recjeived  by 
the  appellants,  for  the  benefit  of  those  to  whom  it  belonged, 
in  coffee,  money,  and  bills  of  exchange. 

6.  That  the  bill  of  lading  signed  by  MConehey  is  void,  and 
if  not  void,  cannot  affect  the  interest  of  the  respondents. 

7.  That  the  respondents  are  entitled  to  one  fourth  at  least 
of  all  the  property  received  by  the  appellants,  and  being  a  part 
of  the  proceeds  of  the  outward  or  homeward  cargo  of  the  EliZ" 
abeth, 

*8.  That  the  principles  assumed  by  the  appellants  in  vindi-       [*483  ] 
cation  of  their  conduct,  in  retaining  the  whole  of  the  said  pro- 

Srty  for  alleged  claims  against  Areher  fy  MConehey y  and 
^  Conehey  alone,  are  either  inadmissible  or  inapplicable  to  a 
case  circumstanced  like  the  one  before  the  court. 

Hoffman^  for  the  appellants.  The  common  and  well  known 
principles  of  the  law  of  partnership,  and  of  the  law  as  to  the 
duties  and  responsibilities  of  agents,  are  applicable  to  this  case. 
The  respondents  were  jointly  interested  in  the  advances  and' 
purchases,  for  the  outward  cargo,  and  were  to  share  in  the 
profits  of  the  adventure.  They  were  so  jointly  interested  at 
the  commencement  of  the  enterprise.  This  is  a  controlling 
fikct,  and  must  be  decisive  in  the  cause.  This  was  a  limited 
partnership,  as  it  regarded  the  specific  purpose  or  enterpnse, 
but  general,  quoad  that  adventure  or  voyage.  The  equity  of 
the  bill  is  placed  by  the  respondents,  on  its  being  a  joint  ad- 

897 


483 


CASES  IN  THE  COURT  OF  ERRORS 


ALBANY, 

March,  1812. 


[•484] 


iSBRsebR.  venturQ*  The  testimony  dl  Archer  is  conclusive  as  to  the  feet 
that  the  property  was  sent  to  Laguira  as  a  joint  or  partner- 
ship interest.  Suppose  the  wines  and  brandy  purchased  with 
the  money  of  the  respondents  had  found  a  loring  market,  and 
the  goods  of  the  appellants  had  sold  at  a  proJU,  on  the  principle 
of  the  chancellor's  decree,  not  only  the  advances  of  the  appel- 
lants, but  a  proportion  of  the  profits  would  be  given  to  the  re- 
spondents. This  is  not  a  case  where  each  party  contributes 
his  ediquot  part  to  an-adventure.  The  appellants  made  ad- 
vances for  the  purchase  of  the  whole  cargo,  not  knowing  that 
the  respondents  had  any  share  in  it.  The  fund  has  been  ben- 
efited by  these  .advances.  Suppose,  then,  there  was  not  a 
strictly  legal  partnership,  will  a  court  of  equity  take  this  fund 
out  of  the  hands  of  the  appellants,  where  it  has  been  placed 
by  an  authorieed  agent  for  their  security  ?  The  appellants  and 
respondents  may  be  considered  as  both  bona  fide  creditors  of 
Archer  fy  M'  Canehey,  and  their  equity  being  equal,  the  party 
having  the  legal  right  is  to  be  preferred.  Where  one  bona  fide 
creditor  is  in  possession,  a  court  of  equity  will  not  take  the 
properly  from  him  and  give  it  to  another  creditor.  There  can 
be  no  apportionment  in  this  case.  The  whole  property  was 
pledged  to  the  appellants  by  the  agent  or  partner  of  the  re- 
spondents, or  none.  If  the  respondents  have  the  legal  right, 
let  them  seek  their  legal  remedy.  A  court  of  equity  will  not 
interfere. 

*  Again,  there  is  no  allegation  in  the  bill  that  any  notice  was 
given  to  the  appellants  that  the  respondents  were  interested, 
until  after  the  bills  of  exchange  and  coiFee  had  been  received 
by  the  appellants.  The  bill  must  set  forth  with  precision  the 
matter  on  which  the  equity  of  the  claim  is  founded.  This  is  a 
technical  and  unanswerable  objection.  The  complainants  must 
be  confined  to  the  case  as  stated  in  their  own  bill.  A  person 
receiving  property,  or  papers,  bonafide^  without  notice  of  the 
interest  of  a  third  person,  is  not  to  be  disturbed  in  his  posses- 
sion of  that  property.  The  appellants  were  regular  commissioD 
merchants,  and  it  is  not  credible  that  they  would  have  made 
advances  to  the  amount  of  12,000  dollars,  without  an  adequate 
commission  or  profit. 

Again,  AVConehey  had  aright  to  sell  the  cargo  at  Norfolk. 
and  having  sold  it,  he  remitted  to  the  appellants,  for  a  part  of 
he  proceeds,  bills  of  exchange  payable  to  himself,  and  endorsed 
by  him  to  the  appellants,  to  pay  them  for  the  debts  due  to 
them  from  Archer  fy  AV  Conehey.  The  appellants  were  then 
bona  fide  holders  of  these  bills,  for  a  valuable  consideration, 
and  without  notice  of  the  interest  of  the  respondents.  Shall  a 
third  person  behind  the  curtain,  and  who  has  his  legal  remedy 
against  M'Conehey,  now  step  forward,  and  prevail  against  the 
holders  of  these  bills  in  equity  ?  Such  a  decision  would  be 
against  the  established  principles  relative  to  negotiable  paper. 

Baldwin  and  Riggs,  contra.  By  the  testimony  of  Archer^ 
as  well  as  that  of  M  Conehey^  it  is  clearly  proved  that  the  re- 
spondents purchased^  with  their  own  moneyi  one  fourth  of  the 
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cargo  put  on  board  the  Elizabeth;  and  it  appears  from  the  m error. 
9anie  testimony,  that  the  appellants,  or,  at  least,  one  of  them, 
oad  notice  of  the  fact,  at  the  time  the  shipment  was  made. 
The  bill  states,  that  ''  on  the  10th  of  February,  1807,  and 
3ften  before  and  after,  by  writing  and  verbally,  the  respond- 
ents informed  the  appellants  of  their  interest,'^  &c.  The  an- 
swer denied  the  knowledge  of  the  fact  prior  to  receiving  the 
i^ills ;  and  the  replication  put  ^Eit  fact  in  issue.  The  re- 
spondents may,  therefore,  avail  themselves  of  the  facts  in  proof 
on  that  subject. 

It  is  a  rule  of  the  Court  of  Chancery  that  the  cause  is  put  at 
issue  by  a  general  replication*  {Rules  of  Chanc,  31.  lUitf. 
PI.  255.  Cooper's  Eq.  PI  330.)  The  fact,  therefore,  as  to 
the  time  of  the  notice  is  put  in  issue,  and  must  be  determined 
by  the  proofe.  It  was  not  necessary  that  the  bill  should  charge 
a  wAioe.  The  appellants,  in  their  answer,  set  up  the  want  of 
notice  as  ^essential  to  make  out  their  title  to  the  bills  of  ex- 
change. Their  defence  rests  on  the  fact  of  a  purchase  made 
without  notice.  But  there  is  a  sufficient  averment  in  the  bill 
of  a  notice  ;  the  respondents  would  not,  even  by  the  strict  rule 
c^  pleading,  at  law,  be  obliged  to  show  the  exact  day.  The 
general  ailegation  was  sufficient.  In  Janies  v.  M^KernoUj 
(6  Johns.  Rep.  543,)  the  fraud  was  not  put  in  issue ;  but 
merely  the  execution  of  the  contract.  Here  the  appellants 
aver,  and  are  bound  to  prove,  a  want  of  notice,  and  the  fact 
was  put  in  issue  ;  and  by  their  cross  interrogatories  they  did 
go  into  the  proof  of  want  of  notice. 

It  is  said  that  the  remedy  of  the  respondents  is  at  law.  But 
one  partner  cannot  sue  his  copartner  at  law,  until  a  settlement 
of  accounts  and  a  balance  struck  between  them.  All  matters 
of  account  are  properly  cognisable  in  a  court  of  equity.  Be- 
sides, there  is  an  allegation  of  fraud  in  the  bill,  and  that  is  a 
proper  subject  for  the  cognisance  of  a  court  of  equity. 

Holmes  v.  The  United  Insurance  Company  (2  Johns.  Cas. 
329)  is  a  strong  case  in  point,  to  show  that  there  was  no  part- 
nership between  the  respondent  and  Archer  fy  M^  Conehey, 
There  must  be  an  agreement  between  the  parties  to  constitute 
a  partnership.  There  was  no  agreement  in  this  case,  even  to 
make  a  joint  purchase.  In  fact,  the  parties  purchased  separ- 
ately. Persons  may  be  joint  owners,  without  being  part- 
ners. One  partner  cannot  apply  the  partnership  funds,  or 
use  the  partnership  name,  for  his  private  d^bts.  (2  Caines* 
Rep.  246.  1  Johns.  Cos.  171.  4  Johns.  Rep.  251.  7  East, 
210.  1  East.  48.) 

M'Conehey,  as  the  agent  of  the  respondents,  could  not  bind 
them  beyond  the  scope  of  his  agency.  The  attempt  by  M'- 
Canehey  to  make  use  of  the  property  of  the  respondents,  to 
pay  his  own  debt,  was  fi  fraud;  and  it  was  also  a  fraud  in  the 
appellants,  after  notice  of  its  being  the  property  of  the  re^ond 
ents,  to  apply  to  that  purpose.  The  bills  of  exchange  were 
not  received  by  the  appellants,  in  the  course  of  trade,  for  mer- 
chandise sold  ;  nor  did  they  make  any  advances  on  the  credit 
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m ERROR,  of  those  bills.    M^Conthey  was  the  agents  supercargo^  or 
ALBANY,    factor  of  the  respondents,  in  respect  to  the  cargo,  and  the  appel- 
March,  1812.    lants  dealt  with  him  in  that  character.     As  it  respected  that 
property,  he  was  not  a  merchant ;  and  being  n/acior  he  had 
no  authority  to  pledge  the  property  of  his  principal  for  his  own 
debt     (5  Vea.  jun.  21.^     As  long  as  the  property  is  in  specie, 
whether  in  the  form  of  bills  of  exchange,  promissory  notes,  or 
[*486]       in  any  other  shape,  so  that  #  can  be  identified,  *the  princi- 
pal has  a  right  to  pursue  it  in  the  hands  of  others.    The  owner's 
claim  must  prevail  against  creditors.     (2  Vem.  638.     I  Atk, 
232.  234.    2  Atk.  623.    5  Term,  Rep,  226,  227.    Stra.  1178. 
Term  Rep,  606.     I  P.  Wma.  314.    3  P.   Wnne,    185—187 
1  Atk,  185.    Amb,  297.     Salk.  160.     3  Term  Rep.  757. 
760.) 

Again,  if  the  appellants  had  issued  an  execution  for  the 
amount  of  their  debt,  against  Archer  ^  M^Conehey,  on  the 
principle  of  a  copartnership  existing  between  them  and  the 
respondents,  the  surpltis  only  belonging  io  Archer  8f  M'Cone- 
hey,  after  a  settlement  of  the  partnership  accounts,,  could  be 
taken  on  the  execution,  to  pay  the  separate  debt  of  one  of  the 
partners.  This  is  the  rule  in  chancery,  (4  Vea.  396,)  and  it 
has  been  recognised  and  adopted  by  the  Supreme  Court.  (2 
Johns,  Rep,  280.) 

T,  A.  Emmet,  in  reply,  said,  that  the  complainant  must 
always  stand  on  the  equity  of  hia  own  bill.  There  is  no  alle* 
gation  in  the  bill  of  a  fwtice  of  the  respondents'  interest,  at  the 
time  of  the  shipment.  The  replication  put  in  issue  nothing  but 
the  facts  alleged  in  the  bill,  and  denied  or  avoided  by  the  an- 
swer. It  is  true,  where  a  day  is  alleged  under  a  videlicet,  it 
may  be  proved  to  be  any  other  time^  provided  it  is  not  incon- 
sistent with  the  equity  of  the  bill. 

If  the  respondents  were  partners,  the  fact  of  notice  was  im- 
material. Notice  after  the  shipment  could  avail  nothing ;  but 
the  fact  of  notice  was  not  put  in  issue ;  the  proof  ought  not, 
therefore,  to  be  considered. 

The  respondents  though  they  had  documentary  evidence  of 
the  value  of  the  outward  cargo,  have  not  produced  it,  but  have 
left  the  court  to  grope  in  ignorance  on  the  subject.  The  ap- 
pellants have  not  been  paid  the  amount  of  their  advances  for 
the  purchase  of  the  cargo  ;  there  will  be  at  least  one  hundred 
dollars  due  to  them,  ailer  deducting  all  they  have  received 
from  Archer  fy  M'Conehey, 

The  partnership  between  Archer  fy  ilf '  Conehey  and  the 
respondents,  commenced  with  the  purchase  of  the  cargo.  The 
purchases  were  made  in  gross  by  Archer  fy  M'  Conehey,  It 
was  sent  undivided  to  Laguira,  and  sold  together  on  joint  ac- 
count, and  the  parties  were  jointly  to  share  the  profit  or  loss. 
This  case  is  different  from  that  of  SaviUe  v.  Robertson  and 
anothsr ;  (4  Term  Rep.  720 ;)  there  each  party  bought  his 
own  particular  stock,  and,  afterwards,  they  made  a  joint  ad- 
venture of  the  whole.  The  copper  for  sheathing  was  admitted 
to  be  a  joint  concern  of  all  the  parties  :  and  had  all  the  pro- 
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perty  been  purchased  in  the  same  manner,  all  the  parties  inekroil 
would  have  been  liable  as  partners.     Could  not  the  persons  of     albany 
whom  the  outward  cargo  was  purchased  have  maintained  an    March,  isii. 
action*against  the  respondents  and  Archer  &f  M^Conehey^  for 
the  amount  ?     Here  was  a  community  of  goods,  without  marks 
or  distinction,  and  a  community  of  the  profit  and  loss,  which 
constitutes  a  partnership.     If  a  partner  or  ioint  owner  acts  as  a 
supercargo  or  agent,  he  does  not  thereby  lose  his  character  as 
owner.     He  still  retains  his  right  to  a  share  in  the  profits,  with 
an  additional  compensation  for  his  extra  trouble.     His  acts, 
therefore,  as  regards  third  persons,  are  to  be  considered  as 
those  of  a  partner,  and  as  such  must  bind  his  copartners. 

The  return  cargo  when  it  arrived  at  Norfoik  was  still  undi- 
vided. It  was  sold  by  M'ConeAeyand  converted  into  money, 
with  which  bills  of  exchange  were  purchased  and  sent  to  the  \ 

appellants  expressly  to  pay  them  the  amount  they  had  advan- 
ced. It  is  absurd  to  suppose  that  the  original  owner,  in  such  a 
case,  could  procure  his  coffee,  afler  it  had  been  converted  into 
money,  ill'  Coneheyy  in  his  answers,  as  a  witness,  has  given 
three  different  accounts  of  the  object  of  the  remittance,  but 
his  letters  clearly  shew  that  they  were  not  remitted  for  the  ben- 
efit of  all  concerned,  but  specifically  to  pay  the  appellants.  It 
was  remitted  to  pay  a  just  debt.  This  is  not  a  struggle  be- 
tween creditors ;  but  between  a  creditor  and  a  debtor.  If  the 
respondents  are  partners,  then  the  whole  debts  of  the  concern 
must  be  paid,  before  they  can  claim  their  proportion  of  the 
proceeds.  Admitting  even  that  the  appellants  had  received 
the  bills  as  agents  for  the  concern,  they  would  have  a  lien  up- 
on them,  and  might  retain  them  until  their  accounts  with  the 
concern  were  settled  and  paid.  The  respondents  have  a  rem- 
edy at  law.  They  might  maintain  an  action  for  money  had 
and  received  for  their  use,  if  their  demand  be  just.  If  it  was 
a  partnership  transaction,  then  Archer  and  Jif '  Conehey  and 
GrinneU  ought  to  have  been  made  parties. 

The  allegation  of  fraud  in  this  case,  is  the  same  as  in  a  com- 
mon action  of  assumpsit  at  law. 

^Yates,  J.  not  having  heard  the  argument  of  the  cause,  gave 
no  opinion.  ^ 

Van  Ness,  J.  was  of  opinion  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  affirmed^  and  gave  his  reasons. 

Thompson,  J.  The  rights  of  the  parties  in  this  case  have 
been  considered  as  depending  principally  upon  the  question  of 
^^partnership  between  KimbeHy  fy  Brace  and  Archer  fy  M^  Con-  [  *  488  J 
ehey.  The  appellants  cannot,  either  on  principles  of  law  or . 
equity,  resist  the  decree  against  them,  without  establishing  such 
partnership.  It  cannpt,  in  my  opinion,  with  any  plausibiUty, 
be  contended  that  the  respondents  and  Archer  fy  M^  Conehey 
were,  as  between  themselves,  partners  in  the  purchase  of  the  out- 
ward cargo  of  the  Elizabeth.  For  a  partnership  is  a  voluntary 
contract  between  two  or  more  persons,  for  joining  together  their  ^ 

money,  goods,  or  labor,  &c.  upon  some  agreement  respecting 
them.    It  is  dierefore  a  relation  between  parties  created  by 
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m  ERROR,  contract,  and  as  it  respects  their  relative  rights  among  them- 
ALBANY,  selves,  must  depend  upon  the  terms  of  such  contract.  There 
March,  1811  jg  \^  t^jg  q^^  ^ot  onlj  the  Want  of  any  positive  proof  of  such 
agreement,  but  the  door  is  shut  against  every  presumption  of 
its  existence,  by  direct  proof  to  the  contrary.  Archer  Sf 
IVr  Canekey  both  testify  that  Kimberly  fy  Brace  were  owners 
of  one  fourth  part  of  the  cargo  separately  and  distinctly  from 
the  other  three  fourths  owned  by  tnemselves.  Whatever  con- 
cern, if  any,  they  had  in  the  purchase,  was  in  the  character  of 
agents.  The  payment  for  the  one  fourth  was  made  by  Kimber-' 
ly  fy  Brace  on  their  own  separate  account.  In  addition  to 
which,  it  is  also  proved  that  Kimberly  refused  to  purchase,  or 
.  become  responsible  for  any  part  of  Archer  fy  M^C(mehey*s 
proportion.  Such  a  concern,  in  no  respect  whatever,  partakes 
of  the  nature  of  a  partnership.  Each  house  was  to  purchase 
and  put  on  board  the  Eliz(U>eth  its  aliquot  part,  without  the 
concern  or  responsibility  of  the  other.  Suppose  one  or  more 
of  the  pipes  of  brandy  purchased  by  Kimberly  fy  Brace  had 
sprung  a  leak  or  been  lost,  in  the  transportation  from  the  store- 
house to  the  schooner,  no  part  of  the  loss  would  have  fallen 
upon  Archer  fy  M  Conehey,  There  was,  at  all  events,  no  joint 
risk,  until  the  goods  were  on  board  the  schooner.  The  lan- 
guage of  Lord  Kenyan,  in  the  case  of  Sheriff  v.  Wilkes,  (1 
East,  51,)  may  with  peculiar  force  be  applied  here  :  '^  That  it 
is  hard  enough  for  one  partner,  in  any  case,  to  be  able  to  bind 
another  without  his  knowledge  and  consent,  but  it  would  be 
carrying  the  liability  of  partners  for  each  other's  acts  to  a 
most  unjust,"  and,  I  would  add,  alarming  extent,  to  consider 
transactions  like  this  as  creating  a  partnership. 

This  case  is  very  analogous  to  that  of  Saville  v.  Robertson 
and  another,  (4  Term.  Rep.  720,)  where  several  persons,  who 
had  no  general  partnership,  nor  any  connection  with  each  oth- 
er in  trade,  formed  an  adventure  to  the  East  Indies ;  each  one 
[  •489  ]  to  bring  in  his  *own  share,  and  it  was  held  not  to  be  a  partner- 
ship as  to  the  purchase  of  the  goods,  so  brought  into  the  ad- 
venture. It  was  likened  to  the  case  of  several  persons  agree- 
ing to  enter  into  partnership,  each  bringing  in  a  stipulated  s«m 
•  of  money,  and  each  borrowing  his  proportion  of  different  per- 
sons, in  which  case  it  would  be  impossible  to  say  that  the  per- 
sons advancing  the  money  could  maihtain  actions  against  all 
the  partners  for  the  several  proportions  lent  to  each. 

It  may,  however,  be  necessary  to  inquire,  whether  Kimberly 
Sf  Brace  have  so  conducted  themselves  as  to  become  responsi- 
ble to  the  appellants  for  the  part  of  the  cargo  furnished  by 
Archer  fy  M^Conehey.  For  if  not,  I  am  not  aware  of  any 
principles  of  law  or  equity  that  will  authorize  them  to  apply 
the  property  of  Kimberly  fy  Brace  to  the  payment  of  their 
demand  against  Arclier  fy  M^Conehey.  It  is,  unquestionably, 
a  settled  rule  of  law,  that  although  with  respect  to  each  other 
persons  may  so  limit  their  engagement,  as  not  to  be  regarded 
in  law  as  partners,  yet,  as  to  their  transactions  with  the  rest  of 
fhe  world,  they  may  be  liable  to  be  charged  as  such,  if  they 
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have  permitted  such  other  persons  to  use  their  credit,  or  hold  in  error. 
them  out  to  the  world  as  jointly  liable ;  otherwise  great  frauds 
and  impositions  might  be  practised.  This  rule  of  law,  howev- 
er, is  for  the  protection  and  security  of  those  who  are  ignorant 
of  the  true  relation  in  which  persons  with  whom  they  deal  may 
stand  to  others,  more  or  less  concerned  with  them.  For  where 
a  partnership  is  a  limited  one,  and  confined  to  a  particular  bu- 
siness or  transaction,  and  persons  who  deal  with  it  know  it  to 
be  such,  the  partnership  is  not  bound  beyond  the  terms  of  it, 
by  the  act  of  one  partner  in  relation  to  his  own  private  concerns. 
This  principle  has  been  recognized  by  the  Supreme  Court,  in  a 
variety  of  cases,  and  is  undoubtedly  the  settled  rule  of  law. 
(2  Johns.  Rep.  300.  4  Johm.  Bep.  S5l.)  In  this  view  of 
t)ie  case,  it  becomes  a  fit  subject  of  inquiry,  how  far  the  ap- 
pellants were  apprised  of  the  concern  which  Kimberly  fy 
Brace  had  with  Archer  Sf  M*Conehey  in  this  adventure. 

But  here  an  objection  is  raised,  in  limine  to  the  admissibili- 
ty of  an}  evidence  on  this  subject,  because  it  is  not  alleged  in 
the  respondents'  bill  in  chancery.  It  would,  I  think,  be  a  suf- 
ficient answer,  that  no  objection  to  this  testimony  was  made  in 
the  court  below.  Both  parties  have  examined  witnesses  to  that 
point.  But  independent  of  this  consideration,  no  allegation  of 
notice  was  necessary  in  the  bill.  The  bill  alleges  that  the  re- 
spondents were  separately  interested  in,  and  owners  of,  one 
fourth  part  of  the  adventure  or  cargo.  This  the  appellants 
*deny  and  insist  that  it  was  a  partnership  concern  with  Arch- 
er SflWConehey;  but  allege  that  they  did  not  know  that  any 
person  besides  Archer  fy  M^Coneheif  had  any  interest  in  the 
adventure.  This  is  matter,  then,  set  up  in  the  answer ;  and 
the  truth  or  falsity  of  it  may  be  inquired  into,  as  matter  of  &ct, 
precisely  within  the  rule  laid  down,  by  Mr.  Justice  Spencer,  in 
the  case  of  James  v.  MKemon,  (6  Johns.  Bep.  559.)  He 
says  it  makes  no  difference  whether  a  defendant  has,  by  way  of 
avoidance,  set  up  a  distinct  and  independent  fact,  or  merely 
denied  the  matter  in  the  bill.  If  the  existence  and  verity  of 
the  fact,  thus  set  up  by  the  defendant,  be  controverted,  the 
defendant  must  prove  it,  and  the  complainant  may  examine 
witnesses  to  disprove  it.  But  the  fact  being  made  out  by  the 
defendant,  the  complainant  could  not  impeach  it,  on  the  ground 
of  fraud,  if  not  charged  in  his  bill.  If  the  proof  as  to  the  no- 
tice was  admissible,  the  fact  appears  to  be  established  by  Arch- 
er if  M'Conehey. 

Archer  says  the  respondents  ^ere  interested  in,  and  owners 
of,  one  fourth  part  of  the  outv/ard  and  return  cargo,  and  of 
the  proceeds  and  avails  thereof,  separately  and  distinctly  from 
Archer  ^  M  Conehey ;  and  that  at  the  time  of  the  shipment 
to  Laguira,  he  informed  Bussell  that  the  respondents  were 
interested  in  one  fourth  part  of  the  schooner  and  cargo ;  and 
he  thinks  it  was  known  to  Post,  but  is  not  certain  on  that 
point.  M!  Conehey  says  the  respondents  were  separately  in- 
terested in,  and  owners  of,  one  fourth  of  the  vessel  and  cargo; 
and  that  when  he  was  about  purchasing  the  cargo^  for  the 
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iff  ERROR,  schooner,  in  New-Torky  he  informed  the  appellants  that  they 
ALBANY  were,  or  were  to  be,  *o  interested.  The  credit  of  these  wit- 
March,  1812.  nesses  has  been  examined  into,  and  fully  established.  It  must, 
therefore,  be  considered  as  proved  that  the  appellants  knew, 
at  the  time  of  the  shipment,  of  the  interest  of  the  respondents 
in  the  adventure  ;  and  if  they  are  chargeable  with  knowledge 
of  the  special  and  limited  nature  of  the  respondents'  interest 
and  concern,  there  can  be  no  possible  grounds,  according  to  the 
doctrine  contained  in  the  cases  already  cited,  upon  which  the 
respondents  can  be  made  liable  for  the  advances  to  Archer  Sf 
3fConehey,  to  purchase  their  proportion  of  the  cargo. 

The  conduct  of  the  appellants  throughout  shows  that  they 
did  not  consider  Kimberly  fy  Brace  responsible  to  them.  If 
there  was  a  partnership  between  Archer  ^  HtCanehey  and 
the  respondents,  in  any  part  of  this  adventure,  it  was  in  the 
outward  cargo  only ;  and  that  partnership  commencing  with 
[  *  491  ]  the  shipment  on  *board  the  Elizabeth,  And  I  am  inclined 
to  think,  that  thus  far  they  are  to  be  considered  partners. 
They  thus  became  jointly  interested  in  the  cargo,  in  propor- 
tion to  their  respective  shares.  A  loss  of  any  part  of  it,  dar- 
ing the  voyage,  must  have  been  borne  by  them  at  the  same 
rate,  and  they  were  jointly  interested,  in  the  like  proportion,  in 
the  profit  or  loss,  on  the  sales  at  Laguira.  This  view  of  the 
subject  reconciles  what  might  otherwise  appear  to  be  an  in- 
consistency in  the  testimony  of  Archery  who,  though  he  swears 
that  the  interest  of  the  respondents  in  the  proceeds  and  avuls 
of  the  cargo,  was  separate  and  distinct  from  that  of  Archer 
fy  ATConehey,  yet  that  the  cargo  was  sent  to  Laguira  as 
partnership  property,  in  which  the  parties  had  an  undivided 
interest,  as  to  profit  and  loss,  according  to  their  respective 
proportions  of  interest,  before  mentioned.  But  this  partner- 
ship did  not  extend  to  the  return  cargo.  A  partnership  being 
matter  of  contract  between  parties,  they  may  limit  and  modify 
it  at  pleasure.  There  is,  therefore,  no  incongruity  in  admit- 
ting a  partnership  in  the  outward  cargo,  and  not  in  the  return 
cargo,  if  such  was  the  agreement  of  the  parties,  or  the  neces- 
sary inference  of  law,  from  the  facts  proved.  It  is  true  ^at 
the  proceeds  of  the  outward  cargo  was  to  be  invested  in  a  re- 
turn cargo.  But  there  was  no  agreement  to  share  in  profit  or 
loss,  on  the  return  cargo  ;  nor  any  provision  for  a  joint  sale  on 
its  arrival  in  New-  York.  It  is,  necessarily,  therefore,  to  be 
inferred,  that  each  party  was  to  take  his  share  of  the  coffee, 
and  dispose  of  it  at  pleasure,  without  any  community  of  inter- 
est, as  to  profit  or  loss.  Here,  then,  was  the  want  of  one  of 
the  most  essential  requisites  of  a  partnership.  For  a  joint  con- 
cern in  the  future  sale  is  necessary  to  constitute  a  partnership, 
otherwise  there  is  no  communion  of  profit  and  loss.  This  was 
the  principle  which  governed  the  decision  in  the  case  of  Co(^ 
and  others  v.  Eyre  and  others.  (1  if.  Bl  48.)  The  same 
doctrine  was  recognized  and  sanctioned  by  the  Supreme  Court 
in  the  case  of  Holmes  v.  The  United  Insurance  Company.  (2 
Johns.  Cos.  331.)   With  respect  to  the  return  cargo,  the  rights 
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and  interests  of  the  respondents,  and  Archer  fy  nTConehey,  in  error. 
are  to  be  viewed  precisely  in  the  same  light  as  if  they  had  sent     albany, 
out  cash  to  Laguira,  to  be  invested  in  a  cargo  of  coffee,  to  be    March,  lei!:. 
divided  between  them  on  its  arrival  in  New^ork.     If  this  be 
the  true  character  of  this  transaction,  as  I  am  persuaded  it  is, 
there  is  no  ground,  in  my  opinion,  for  the  claim  set  up  on  the 
part  of  the  appellants.     But  admitting  a  partnership  to  have 
commenced  with  *the  shipment  of  the  outward  cargo,  and  con-        [•492  ] 
tinned  throughout  the  adventure,  it  would  give  no  legal  right  to 
the  appellants,  to  a^ly  the  respondents'  proportion  to  the  pay- 
ment of  the  separate  debts  of  Archer  fy  MConehey^  contract- 
ed before  the  commencement  of  the  partnership. 

The  law  is  well  settled  that  if  a  person  takes  a  partnership 
security  from  one  of  the  partners  for  what  is  known  at  the 
time  to  be  the  particular  debt  of  the  partner  who  gives  such 
security,  the  copartner  is  not  holden.  This  was  the  rule  laid 
down  by  the  Supreme  Court,  in  the  case  of  Livingston  v. 
Roosevelt y  (4  Johns,  Rq[).  271,)  and  is  in  conformity  to  nu- 
merous adjudged  cases  there  referred  to,  both  in  the  equity 
and  common  law  courts  in  England.  The  knowledge  in  the 
creditor  that  the  partnership  name  is  given  for  the  individual 
debt  of  one  partner,  renders  the  transaction,  in  judgment  of 
law,  fraudulent  and  void.  And  this  rule  is  not  confined  to 
securities  given,  but  extends  to  payments  actually  made. 
Lord  EUerAorough,  in  the  case  of  Swan  v.  Steele,  (7  East, 
213,)  says,  that  if  a  creditor  of  one  of  the  partners  collude 
with  him,  to  take  payment  or  security  for  his  individual  debt 
out  of  the  partnership  funds,  knowing,  at  the  same  time,  that 
it  is  without  the  consent  of  the  other  partner,  it  is  fraudulent 
and  void.  So  in  the  case  of  Field  and  another,  in  the  Court 
of  Exchequer,  in  England,  (4  Ves,  jun.  396,)  it  was  held, 
that  a  separate  creditor  of  a  partner  has  no  right  against  the 
joint  property  of  the  partnership,  any  further  than  the  separ- 
ate interest  of  that  partner. 

To  apply  those  principles  to  the  case  before  us.  The  de- 
mand of  the  appellant  was  against  Archer  tf  iM'Cone&Q/ alone. 
Kimberly  ^  Brace  were  clearly  interested  in  the  return  cargo, 
and  that  fact  was  known  to  the  appellants.  With  this  knowl- 
edge, the  funds  of  the  partnership  came  into  their  hands ;  and 
before  the  payment  of  the  bills,  which  constituted  the  funds, 
they  admit  the  respondents  gave  them  notice  of  their  in- 
terest, and  demanded  of  them  their  proportion  of  the  proceeds 
of  the  return  cargo.  Under  these  circumstances,  the  applica- 
tion of  these  funds  to  the  payment  of  the  demands  of  the  ap- 
pellants against  Archer  fy  M  Conehey,  was  unauthorized  in 
law.  The  receipt  of  the  bills  was  not  itself  a  payment,  nor 
could  it  in  any  way  affect  the  appellants'  remedy  against  Archer 
fy  M  Conehey.  These  bills  not  having  been  paid,  nor  any  re- 
lease or  discharge  given  to  the  respondents,  it  was  nothing 
more  than  a  pledge,  as  a  security  for  the  demand,  and  which  was 
in  no  way  binding  upon  *the  respondents.  One  of  several  [*493] 
partners  cannot  pledge  the  partnership  fund  for  his  individual 
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IN  ERROR,  debt  SO  as  to  bind  his  copartners.      But  the  appellants  have 
ALBANY,^  ^^^  ^^^^  ^^^  pretext  as  a  shield,  for  MConehey  says  the  re- 
March,  1812.    mittance  was  made  for  the  benefit  of  the  whole  concern,  and 
^"""^^^^^^^  denies  altogether  any  intention  of  applying  the  respondents' 
V.  proportion  to  the  reimbursement  or  payment  of  the  appellants, 

KiiiBSRLT*  but  meant  only  to  deposit  the  whole  with  them,  until  he  him- 
self should  come  and  make  the  necessary  arrangements  re- 
specting the  application  of  the  three  fourths  belonging  to  hira 
and  Archer.  The  omission  to  mention  any  thing  in  his  letteis 
on  this  subject,  aflbrds  no  inference  against  him.  All  the  let- 
ters respecting  the  bills  were  written  within  the  space  of  twen- 
ty days.  None  of  the  bills  were  payable  under  ninety  days 
aher  sight,  and  he  probably  expected  to  be  in  Nfw-  York  be- 
fore they  fell  due.  Besides,  he  was  writing  to  persons  whom 
he  had  previously  informed  of  the  interest  of  the  respondents 
in  this  adventure,  and  it  would  have  been  superfluous  again  to 
repeat  it. 

It  was  suggested,  though  not  much  pressed  on  the  argu- 
ment, that  the  respondents'  remedy,  if  any  they  bad,wasconi- 
V  plete  at  law,  and,  therefore,  not  proper  for  a  court  of  chancery. 
It  by  no  means  follows,  even  admitting  the  remedy  complete  at 
law,  that  the  Court  of  Chancery  has  not  also  jurisdiction.  It 
cannot  be  denied,  at  this  day,  but  that  there  are  many  subjects 
upon  which  courts  of  law  and  equity  have  concurrent  jurisdic- 
tion. Matters  of  account  form  one  class  of  this  description  of 
cases,  with  respect  to  which  the  Court  of  Chancery  has  a  very 
broad  jurisdiction,  as  the  course  of  proceeding  in  that  court  has 
been  considered  peculiarly  well  calculated  for  the  settlement 
of  accounts,  if  they  are  in  any  degree  long  and  complicated. 
This  objection  ought  not  to  be  very  favorably  received  in  this 
stage  of  the  cause.  Pleas  to  the  jurisdiction  of  a  court,  being 
rather  objections  of  form,  ought  to  be  interposed  at  the  earliest 
opportunity.  The  party  ought  not  to  be  suffered  to  wade 
through  a  tedious  and  expensive  litigation,  and  then,  in  the 
very  last  stage  of  the  cause  an  objection  to  be  made  to  the  ju- 
risdiction of  the  court,  especially  where  the  subject  matter  of 
the  controversy  is  within  such  jurisdiction.  This  question  was 
discussed  and  examined  very  much  at  large,  in  this  court,  in  the 
case  of  Ludlow  v.  Simond^  (2  Caines^  Cases  in  Error,  1 ,) 
where  it  will  be  found  that  the  principles  above  suggested  are 
recognised  and  supported  by  numerous  authorities. 

In  whatever  light,  therefore,  the  subject  is  viewed,  it  appears 
to  me,  that  even  applying  to  the  case  the  most  rigid  rules  of 
[  •  494  ]  law,  '"'applicable  to  partnership  transactions,  the  respondents 
are  entitled  to  recover  one  fourth  part  of  the  proceeds  of  the 
return  cargo.  This  is  manifestly  consonant  to  the  real  justice 
and  equity  of  the  case.  That  one  fourth  part  both  of  the 
outward  and  return  cargo  did,  in  fact,  belong  to  the  respond- 
ents, is  not  denied.  And  it  is  sufficiently  proved  that  this  was 
within  the  knowledge  of  the  appellants.  No  false  colors  were 
held  out  to  them  to  procure  the  advances  made  to  Archer  if 
M  Conehey.  The  advances  were  made  altogether  upon  thie 
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credit  of  Archer  fy  M  Conehey,  whether  the  appellants  knew  in  error, 
or  did  not  know  of  the  interest  of  the  respondents  in  the  ad-  albany 
venture.  If  the  advances  were  made,  under  a  promise  and  ex-  March,  isii. 
pectation  of  being  reimbursed  out  of  the  proceeds  of  the  re- 
turn cargo,  and  under  an  ignorance  of  the  respondents'  inter- 
est, three  fourths  of  the  whole  proceeds  is  all  they  could  have 
looked  to  for  a  reimbursement,  according  to  the  admissions  in 
their  answer.  For  they  say,  that  the  advances  were  made  on 
the  promise  of  Archer  fy  M'  Conehetfy  that  the  return  cargo, 
being  the  aoaih  of  property  purchased  by  meane  of  their  ad- 
vances, should  be  deposited  with  them.  This  could  only  ex- 
tend to  three  fourths  of  the  return  cargo,  for  no  more  was 
purchased  by  means  of  their  advances.  The  other  fourth  was 
purchased  by  means  of  advances  made  by  Kimberly  fy  Brace. 
Giving  the  appellants  three  fourths,  will  put  them  precisely  in 
the  same  situation  as  if  the  respondents  had  had  no  concern  in 
the  adventure,  for  the  outwara  cargo  would  then  have  been 
one  fourth  less  in  value.  The  appellants,  in  their  answer,  do 
not  pretend  that  their  advances  and  responsibilities,  for  the 
cargo  of  the  Elizabeth,  exceeded  12,000  aollars,  and  their  own 
witness,  GrinneU,  swears  it  was  about  1 1 ,000  dollars.  And 
they  admit  that  they  have  received  upwards  of  14,000  dollars. 
Upon  their  own  showing,  therefore,  they  have  been  more  than 
reimbursed  for  their  advances.  The  adventure  of  the  Uiram^ 
with  which  the  respondents  had  no  concern  whatever,  ought  to 
be  laid  out  of  view.  It  would  be  extremely  unjust  to  throw 
any  part  of  that  loss  upon  Kimberly  Sf  Brace,  I  think,  there- 
fore, the  equity  of  the  case  is  clearly  with  the  respondents,  and 
that  this  equity  is  supported  by  the  strict  and  technical  rules  of 
law  ;  and,  of  course,  that  the  decree  ought  to  be  affirmed. 

Spencer,  J.  The  first  point  arising  in  this  case  is^  whether 
Kimberly  fy  Brace,  in  judgment  of  Taw,  were  partners  with 
Archer  fy  M^Conehey,  in  the  purchase  of  the  outward  cargo 
of  the  schooner  *^Elizabeth.  If  such  limited  partnership  ex-  [  •  495  ] 
isted,  the  decree  pronounced  in  the  Court  of  Chancery  cannot 
be  supported.  The  basis  of  that  decree  is,  that  Kimberly  fy 
Brace  had  a  distinct  and  independent  interest  in  one  fourth  of 
the  outward  cargo,  and  had  a  right  to  call  on  the  appellantSi 
into  whose  hands  the  proceeds  of  the  return  cargo  came,  to 
account  with,  and  pay  to  them,  the  one  fourth  part  of  those 
proceeds.  If  this  principle  was  incorrect,  and  if  the  respond- 
ents were  partners  in  the  outward  cargo,  and  jointly  liable  with 
Archer  Sf  AT  Conehey  to  the  appellants,  for  the  advances  made 
to  them,  then,  so  far  from  having  any  equity  on  their  side  to 
call  out  of  the  appellants'  hands  the  money  received  by  them, 
(assuming  it  at  present  to  be  the  proceeds  of  the  outward 
cargo,)  they  would  be  liable,  as  dormant  partners,  for  the  credit 
given  by  the  appellants  to  Archer  8f  M' Conehey. 
[His  honor  here  stated  the  pleadings  and  evidence  in  the  cause.] 
These  are  the  material  facts  in  considering  whether  the  re- 
spondents and  Archer  fy  M  Conehey  were  partners  in  the  ad- 
venture, including  the  purchase  of  the  cargo. 
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IN  ERROR.       It  is  a  principle  that  will  not  be  denied,  that  to  entitle  a  partj 

ALBANY     ^^  recover  money  of  another,  he  must  have  a  superior  right  to 

March,  isii    it.     It  is  not  cnough  for  a  man  to  show  that  he  has  sustained  a 

^"^"^^^"^"^^  loss ;  he  must  go  further,  and  establish  a  paramount  right  to 
T.  the  money  he  claims.     As  it  regards  the  appellants^  they  have 

KiMBCRLT.  equal  equity  with  the  respondents.  The  appellants  have  ad- 
vanced their  money  to  Archer  fy  M^Conehey,  looking  to  the 
return  cargo  of  the  Elizabeth,  to  be  refunded,  and,  in  my 
opinion,  they  have  a  right  to  keep  what  they  have  acquired  in 
the  regular  course  of  business,  to  the  full  extent  of  their  re- 
sponsibilities for,  and  advances  to,  Archer  fy  M^  Conehey, 

Was  the  purchase  of  the  outward  cargo  a  partnership  con- 
cern between  the  respondents  and  Archer  fy  M^Coneheyl 
I  think  it  was,  and  that  all  the  authorities  support  me  in  this 
opinion. 

A  partnership  is  defined  to  be  a  community  of  interest  be- 
tween two  or  more,  and  a  sharing  of  profit  and  loss.  Again, 
it  is  defined  to  be  the  voluntary  association  of  two  or  more 
persons,  in  sharing  the  profits  and  bearing  the  losses  of  a  gen- 
eral trade,  or  a  specific  adventure.  Watson  {on  Part.  40) 
says,  "  there  may  be  special  partnerships,  which  are  formed  for 
a  particular  concern  in  a  single  dealing  or  adventure.  Thus 
two  merchants  may  join  in  sending  out  a  cargo  of  goods  to  a 
foreign  country ;  as  to  this  adventure  they  have  all  the  rights 

[^496]  and  are  subject  to  all  the  liabilities  of  partners,  *but  the  rela- 
tionship of  partners  ceases  with  it,  and  at  no  time  extends  to 
their  other  concerns."  Again,  he  says,  "  if  several  either 
build  or  purchase  a  ship,  they  are  part  owners  and  partners  as 
to  this  concern  ;"  that  is,  they  are  tenants  in  "common,  as  re- 
spects each  other,  and  partners,  as  regards  third  persons,  if  the 
ship  be  employed,  in  whatever  concerns  her  outfits,  or  the 
transactions  with  other  persons  relating  to  her.  Again,  Puf- 
fendorf  {Puff-  lib.  5.  cap.  8)  defines  a  partnership,  "  Cm- 
tractus  societatis  eat,  qiLO  duo  pluresve  inter  se  pectrntam,  res 
aut  operas  conferunt  eofine,  ut  quod  inde  redit  lucri  inter 
singuios  pro  rata  dividatur.^^ 

To  constitute  a  partnership  in  a  particular  purchase,  or  in  a 
single  concern,  there  must  either  be  a  joint  undertaking  to  pay, 
or  an  agreement  to  share  in  the  profits  and  loss. 

A  case  much  relied  on  by  the  respondents'  counsel  was 
Saville  v.  Robertson  and  another ;  (4  Term  Rep,  720 ;)  and 
it  was  supposed  to  establish  the  principle,  that  the  partnership 
between  the  respondents  and  Archer  fy  M^Ckmehey  did  not 
begin  until  after  the  purchase  of  the  outward  cargo.  That  case 
was  shortly  this ;  several  persons,  unconnected  as  partners  in 
trade,  formed  an  adventure  to  the  East  Indies,  and  h  was 
agreed  that  they  should  provide  a  cargo  of  goods  for  the  in- 
tended voyage,  to  a  specific  amount,  and  each  was  to  bring  in 
his  own  particular  stock,  and  as  to  these  goods  the  concerned 
were  to  share  in  profit  and  loss.  One  Pearce  owned  the  ship, 
which  was  valued  at  £3,750  which  he  put  in,  as  his  part  of  the 
adventure.  And  it  was  agreed  that  one  should  not  be  bound 
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jR>r  any  jf^ods  or  stores  ordered  or  shipped  for  the  other,  and  in  error, 
Pearce  was  to  be  at  liberty  to  ship  what  goods  he  pleased  over  albany 
and  above  the  ship  and  outfit,  leaving  room  for  the  goods  to  be  March,  mi 
shipped  by  the  others.  After  this  agreement,  the  plaintiff  in 
the  suit  supplied  copper  to  sheath  the  ship,  and  furnished  oth- 
er copper,  by  Pearce* s  orders,  as  part  of  the  cargo.  It  was  ad- 
mitted that  the  copper  for  sheathing  was  a  partnership  concern, 
and  it  was  held  by  the  court  that  the  partnership  as  to  the 
cargo,  did  not  commence  till  all  the  parcels  of  the  cargo  were 
delivered  on  board.  Mr.  Justice  Ashhurst  held,  that  the  part-  * 
nership  began  immediately,  and  that  the  several  persons  who 
embarked  in  the  adventure  were  legally  liable  for  the  copper 
sold  Pearce  for  the  cargo.  He  says  a  partnership  is  a  joint  un- 
dertaking to  share  in  the  profit  and  loss,  and  that  it  was  a  joint 
concern  in  the  ship  as  well  as  the  cargo.  If  this  case  be  law, 
which  I  think  may  be  well  doubted  when  other  cases  are  com- 
pared with  *it,  there  is  yet  one  striking  difference  between  it  [  *  491  | 
and  the  case  before  us ;  here,  the  outward  cargo  was  purchas- 
ed in  gross,  without  any  designation  as  to  the  persons  furnish- 
ing it ;  there,  each  one  was  to  bring  in  his  own  particular 
stock.  Again,  with  respect  to  the  copper  furnished  for  sheath- 
ing, though  it  was  laid  out  on  the  ship  belonging  to  Pearce, 
yet  it  was  admitted  on  all  hands,  that  the  whole  were  bound 
to  pay  for  it,  as  partners.  Now  why  were  they  answerable  for 
that  copper  ?  IJndoubtedly,  on  the  ground  that  it  was  fur- 
nished for  a  subject  in  which  they  were  jointly  concerned,  and 
iiad  not  the  agreement  between  the  parties  in  that  case  requir- 
ed each  to  bring  in  his  own  particular  stock,  they  would  have 
been  held  to  have  been  partners.  Had  the  adventurers  in  that 
case  employed  one  person  to  purchase  the  whole  stock,  as  in 
this  case,  they  would,  ipso  /ado,  have  been  partners. 

The  case  of  Hoare  v.  Dawes  (Doug.  371)  is  also  relied  on 
to  show  that  there  was  no  partnership  in  this  case.  In  the 
purchase  of  the  outward  cargo,  in  that  case,  several  persons 
employed  the  same  broker  to  purchase  a  lot  of  tea,  of  which 
they  were  to  have  separate  shares,  the  lots  being  too  large  for 
any  one  dealer,  and  the  question  was,  whether  all  the  employ- 
ers were  partners,  and  answerable  for  the  whole  ;  and  it  was 
held  that  they  were  not,  but  that  it  was  an  undertaking  with 
the  broker  by  each  for  a  particular  quantity.  Lord  Mansfield 
observes,  "  there  is  no  undertaking  by  one  to  advance  money 
for  another,  nor  any  agreement  to  share  with  one  another  the 
profits  or  loss.^* 

The  next  case  is  that  of  Coope  and  others  v.  Eyre.  (1  H. 
BL  37.)  There  a  number  of  persons  agreed  together  to  buy 
up  oil,  and  the*defendants  were  to  have  for  their  shares,  each 
one  fourth  of  the  oil.  During  the  treaty,  they  declared  it  was 
a  common  concern  between  them  and  Eyre  fy  Co.  in  whose 
names  the  purchases  were  made,  without  any  information  to 
the  vendor  that  the  defendants  had  any  concern  ;  and  whether 
this  constituted  those  who  had  so  associated  together  partners, 
vas  the  question.    The  court  were  divided  on  the  point.   tVU- 
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IN  ERROR,  «o»,  Justice,  mainUuned  that  they  wo  3  all  answerable  as  part- 
ALBANY,     T^^r^'      The   Other  judges  held  it  n  4  to  be  a   partnership 

March,  isit,    GotUdy  Justice,  Said  the  true  criterion  was  whether  they  were 

^''■^P^^^^*^  concerned  in  profit  and  loss.     Heathy  Justice,  said,  "  in  truth 
V.  they  were  not  partners,  inasmuch  as  th(  y  were  only  interested  in 

KiMBXRLT.    tiie  purchase  of  the  commodity,  and  not  in  the  subsequent  dis- 
position of  it."     Lord  Lcughborough  stated,  that  "  in  order 

[  *498  ]  to  constitute  a  partnership,  a  community  of  profits  and  loss  ^*i8 
essential ;  the  shares  must  be  joint,  thcmgh  it  is  not  necessary 
they  should  be  equal ;  if  the  parties  be  jointly  concerned  in 
the  purchase,  they  must  also  be  jointly  concerned  in  the  future 
sale." 

The  caseik  of  Haare  v.  Dawts,  and  Cooper  v.  Eyre,  are  very 
distinguishable  from  the  present.  The  adventures  never  had 
acommunityof  interest,  for  the  purpose  of  a  joint  future  sale,  or 
in  the  profit  or  loss  attending  the  future  sale.  In  the  case  be- 
fore us,  there  was  a  perfect  community  of  interest.  The 
cargo  was  purchased  jointly,  though  to  be  paid  for  separately, 
and  it  was  to  be  resold  by  the  concern,  and  the  respondents 
were  to  share  in  the  profit  and  loss  of  the  future  sale,  in  pro- 
portion to  their  interest,  with  Arcker  fy  MConehey,  Had 
the  tea,  in  the  one  case,  and  the  oil,  in  the  other,  been  pur- 
chased with  a  view  to  resell  jointly,  and  to  share  in  the  profit 
and  loss,  can  there  be  a  doubt,  from  what  fell  from  all  the 
judges,  that  those  cases  would  have  been  adjudged  partner- 
ships ? 

But  the  case  of  Hobnea  v.  The  Un\ted  Insurance  Compa- 
ny (2  Johns,  Cos,  239)  is  supposed  to  be  an  authority  for  the 
respondents.  That  case  was  an  insuruice  on  the  cargo  of  a 
ship  for  the  plaintiff's  interest,  as  mig;U  appear.  The  cargo 
actually  shipped  belonged  to  the  plaintiff  and  four  others  ;  one 
eighth  of  the  ship  and  of  the  outward  and  return  cargoes  be- 
longed to  the  plaintiff  and  four  others,  and  these  four  had  no 
concern  in  the  insurance  effected  by  the  plaintiff.  The  insur- 
ance was  directed  on  the  plaintiff's  account.  The  plaintiff *8 
actual  interest  in  the  cargo  on  board,  including  the  premium, 
was  14,200  dollars.  The  plaintiff  had  directed  a  shipment  of 
goods  at  Calcutta,  which  failed,  and  the  action  was  brought 
to  recover,  as  a  return  premium,  the  difference  between  the 
defendant's  subscription,  and  the  interest  of  the  plaintiff,  on 
the  ground  of  a  short  interest. 

The  opinion  of  the  court  was  delivered  by  the  present  Chief 
Justice,  and  it  contains  a  very  clear  and  lucid  exposition  of 
the  several  cases  already  cited.  He  stated  it  as  a  test  of  a 
partnership,  that  there  must  be  a  recipiocal  chain  and  agree- 
ment of  the  parties  to  unite  their  stock,  and  to  share  in  all 
risks  of  profit  and  loss.  And  he  observes,  that  ^^  it  is  a  strong 
and  decisive  fact  in  the  case,  that  there  was  no  agreement  be- 
tween the  parties  to  share  in  the  future  saJb  of  the  return  car- 
go ;"  and  stress  was  laid  on  the  ma:ufest  intention  of  the 
plaintiff  to  insure  on  his  own  account. 

[  *  499  ]  *I  perfeci^}  nccord  in  the  decision  of  that  cslse,  for  it  was  ap 
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parent  that  Holmes  intended  only  to  insure  his  own  interest;   m error, 
that  he  was  over  insured,  by  not  getting  goods  at  Calcutta,  and     albany 
the  court  did  right  to  make  every  possible  intendment  against  a    March,  isii 
partnership  set  up  for  the  purpose  of  pocketing  a  premium  for       ~ 
a  risk  never  contemplated  by  either  p>arty ;  but  the  case  is  too 
looself  stated,  as  to  the  manner  of  conducting  the  business  be- 
tween Holmes  and  the  other  part  owners  of  the  cargo,  to  be 
cited  or  relied  upon,  as  establishing  a  general  criterion  on  the 
question  of  partnership,  where  partnership  or  not  is  the  very 
gist  of  the  inquiry. 

The  case  of  2'he  Assignees  of  Nixon  v.  Brush  (2  Caines^ 
Rep,  293)  bears  on  the  case  before  us;  Nixon  and  Brush 
agreed  to  be  equally  interested  in  a  vessel  and  cargo,  equipping 
for  a  foreign  voyage.  Niocon  advanced  more  than  his  propor- 
tion ;  and  on  the  winding  up  of  the  business,  a  suit  was  brought 
for  the  balance;  several  objections  were  raised,  all  of  which 
were  overruled,  except  one,  that  an  action  would  not  lie  at  law, 
on  the  ground  that  there  existed  a  partnership  between  Nixon 
and  Brush,  That  objection  was  considered  insurmountable, 
and  we  turned  the  plaintiff  round  to  a  court  of  equity.  And, 
though  I  differed  from  the  rest  of  the  court  in  that  decision,  I  ad- 
mitted that  all  the  owners  might  be  answerable  to  third  persons. 

If  the  joint  undertakers  in  a  voyage  are  not,  even  as  re- 
spects themselves,  partners,  it  is  utterly  inconceivable  why  the 
plaintiff  should  be  denied  redress  in  a  court  of  law,  for  an  un- 
controverted  balance  of  accounts. 

I  pay  no  regard  to  the  opinion  of  M'  Ckmehey,  when  he  says 
the  goods  were  not  sent  to  Laguira  as  partnership  property,  in 
contradiction  to  the  fact  to  which  he  also  testifies,  '^  that  the 
owners  were  only  interested  in  the  profits  and  loss  thereof,  ao- 
eording  to  each  one's  proportion  of  property  on  board." 

Ardier  fy  M'  Conehey  differ  in  their  testimony  as  to  the  lay- 
ing in  of  the  outward  cargo.  The  respondents  in  their  bill,  and 
by  that  they  must  be  concluded,  allege,  in  express  terms,  "  that 
the  cargo  was  purchased  and  laid  in,  by  Archer  fy  M' Conehey 
for  themselves  and  the  respondents  together,  and  in  gross." 

It  appears  to  me,  from  a  review  of  the  cases,  that  Watson  is 
correct  in  saying  *'  that  when  two  merchants  join  in  sending 
out  a  cargo  of  goods  to  a  foreign  country,  as  to  this  adventure, 
they  have  aU  the  rights,  and  are  subject  to  all  the  liabilities,  of 
partners." 

*It  cannot  be  admitted,  for  a  moment,  that  the  appellants'  [*500  ] 
ignorance  of  the  &ct,  that  the  respondents  were  concerned  in 
the  adventure,  when  the  credit  was  given  to  Archer  fy  M'  Cone- 
hey,  for  the  outward  cargo,  will  affect  their  rights ;  there  is  not 
It  case  to  be  met  with  which  does  not  say  that  dormant  part- 
ners, though  unknown  to  the  person  giving  the  credit  at  the 
time,  are  equally  answerable  as  though  known.  And  in  the 
case  ofHoare  v.  Dawea,  Lord  Mansfield  says, "  the  law  respect- 
ing dormant  partners  is  not  disputed ;  that  they  are  liable  when 
discovered." 

The  result  of  my  opinion,  therefore,  is,  that  the  respondents 
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m  ERROR,  were  liable  to  the  appellants,  for  the  advances  made  to  Archer 
ALBANY  ^  ^^  Conekey,  for  the  purchase  of  the  outward  cargo,  and  that, 
March,  I8ii.  therefore,  they  have  no  title  to  get  back  what  by  law  they 
~       would  have  been  compelled  to  pay,  had  it  not  been  paid. 

There  is  another  ground,  perhaps,  more  decisive.  If  we 
admit  that  the  respondents  were  not  partners,  so  far  as  relates 
to  the  putting  in  the  outward  cargo,  they  assuredly  became  so 
when  it  was  put  on  board.  There  was,  then,  a  perfect  com- 
munity of  interest,  and  an  agreement  to  share  profits  and  loss, 
in  propdrtion  to  their  respective  interests;  and  the  case  so 
much  relied  on,  of  Saville  v.  Robertson  and  another,  (4  Term 
Rep.  720,)  decides,  that  the  partnership  commenced  when  the 
cargo  was  put  on  board.  Assuming  this  to  be  so,  then  M  Cone- 
hejfy  as  one  of  the  partners,  had  a  complete  control  over  the 
return  cargo ;  this  he  disposed  of,  and  remitted  from  Norfolk 
to  the  appellants  bills  to  the  amount  of  12,000  dollars.  This 
act  of  M'  Conehey  was  binding  on  the  respondents,  as  his  part- 
ners in  that  adventure.  To  hold  otherwise  would,  in  feet,  be 
maintaining  that  the  sale  of  the  return  cargo  by  M^  Conehey 
was  a  tortious  act,  so  far  as  regards  the  respondents'  share,  and 
that  they  could  maintain  trover  against  the  purchasers  in  Nor- 
folk. The  bills  of  exchange  were  remitted  to  the  appellants, 
clearly  for  the  purpose  of  paying  their  debt.  This  is  manifest 
from  DP  Conehey^e  letters  and  from  his  testimony.  The  bilb 
were  received  in  the  regular  course  of  business,  as  cash,  and 
the  pre-existing  debt  was  the  consideration  for  them. 

It  is  to  me  a  novel  and  extraordinary  idea,  that  if  one  part- 
ner sells  the  partnership  property,  and  with  the  proceeds  pays 
his  own  debt,  that  his  copartners  shall  pursue  this  payment, 
and  recover  it  back  from  the  persons  who  had  a  right  to  re- 
ceive it.  The  same  remarks  are  applicable  to  the  coffee  sent 
on  to  the  appellants  from  Norfolk.  If  a  man  should  tortiously 
f  *  501  ]  take  my  property  and  sell  *it,  and  with  the  money  pay  his 
creditor,  it  might  as  well  be  contended,  that  I  could  recover 
the  money,  thus  paid,  as  that  the  respondents  can  recover  the 
money  which  has,  in  the  regular  course  of  mercantile  business, 
come  into  the  hands  of  the  appellants.  On  this  ground,  there- 
fore, I  am  satisfied  that  the  decree  is  wrong. 

With  respect  to  the  notice  given  of  the  respondents'  interest 
in  the  cargo,  it  is  apparent  from  the  bill,  that  it  is  not  alleged 
as  a  ground  of  relief  that  the  appellants  had  notice  of  the  re- 
spondents' interest,  until  after  they  had  acquired  a  right  in  the 
bills  and  in  the  coffee ;  and  whatever  the  appellants  may  have 
insisted  on  in  their  answer  upon  the  subject  of  notice,  it  was 
not  a  point  in  issue  between  the  parties,  for  the  respondents' 
benefit.  If  the  appellants  could  have  proved  that  no  notice 
was  given,  their  answer  would  have  allowed  them  to  have  done 
so  by  way  of  defence.  If  they  have  failed  in  proving  this,  the 
respondents  cannot  claim  that  they  have  proved  notice,  as  a 
ground  of  equity  on  their  side,  because  they  have  not  made  it 
a  substantive  ground  in  their  bill ;  and  the  case  of  James  v. 
M'Kemon  warrants  this  doctrine.  We  are,  then,  bound  to 
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consider  the  appellants  as  having  received  actual  payment,  in  i^  error, 
bills  and  coffee,  of  their  debt,  without  notice  that  the  respond-     albany 
ents  had  any  concern  in  the  return  cargo,  and  this  takes  away    March,  isii 
all  equity  on  the  part  of  the  respondents.  •    ^    -     - 

The  only  remaining  point  is,  as  to  the  jurisdiction  of  the 
Court  of  Chancery ;  and  I  must  confess  that  I  perceive  no 
color  for  it.  The  respondents  claim  on  the  ground  that  the 
appellants  have  received  money  to  their  use.  Had  a  discovery 
been  necessary,  the  bill  might  have  been  entertained  for  that 
purpose,  but  the  bill  is  for  relief  also.  If  the  well  known  bound- 
ary  between  courts  of  equity  and  law  has  been  broken  in  upon 
by  the  present  bill,  as  it  seems  to  me  it  has,  the  bill  ought  for 
that  reason,  to  have  been  dismissed.  If  the  court  below  ought 
to  have  dismissed  it,  this  court  should  do  it.  Though  not 
a  stickler  for  forms,  yet  I  am  for  keeping  courts  within  their 
jurisdiction ;  and  am  very  much  opposed  to  transferring  ques- 
tions of  purely  a  legal  nature  to  a  court  of  equity. 

I  caiinot  subscribe  to  the  doctrine,  that  because  courts  of 
equity  have  a  concurrent  jurisdiction,  in  matters  of  account, 
with  courts  of  law,  that  a  jurisdiction  shall  be  assumed,  under 
the  notion  of  settling  accounts,  when  the  only  matter  of  account 
is  to  ascertain  how  much  a  quantity  of  coffee  sold  for. 

I  trust  that  I  have  advanced  nothing  alarming  in  this  opin- 
ion, and  *that  I  shall  not  be  suspected  of  contending,  that  if  [*502j 
several  persons  ship  wheat  to  market,  having  no  community  of 
interest,  nor  not  being  to  share  in  common  the  profits  and  loss 
attending  its  sale,  that  the  mere  circumstance  of  the  carrier's 
intermingling  it  will  create  a  partnership.  But  I  do  insist, 
that  in  the  various  points  of  view  in  which  I  have  been  able  to 
consider  this  case,  the  decree  is  erroneous,  and  that,  therefore, 
it  ought  to  be  reversed,  with  directions  that  the  bill  be  dis- 
missed. 

Kent,  Ch.  J.  It  is  a  &ct  in  the  case,  that  Kimberly  fy 
Brace  were  owners  of  one  fourth  part  of  the  cargo  on  board 
of  the  Elizabeth^  and  that  it  was  purchased  with  their  money. 
It  is  a  further  iact,  that  the  proceeds  of  this  one  fourth  part,  as 
Well  as  of  the  residue  of  the  cargo,  came  to  the  possession  of 
Post  fy  RfASselly  and  was  appropriated  to  pay  debts  due  to 
them  from  Archer  fy  M '  Conehey,  The  very  statement  of  these 
fccts  shows  that  the  apparent  equity  of  the  case  is  with  Kim-' 
berly  Sf  Brace ;  for  their  property  ought  not  to  be  taken  from 
them  to  pay  the  debts  of  third  persons,  without  their  consent. 
Every  man  of  plain,  good  sense,  will  at  once  see  the  justice  of 
this  conclusion,  and  he  will  immediately  adopt  it,  unless  re- 
strained by  some  principle  of  law,  or  some  technical  rule  of 
commercial  policy  applicable  to  the  case,  by  which  Archer^Sf 
M*  Conehey  were  enabled  to  bind  and  legally  transfer  the  pro- 
perty of  Kimberly  fy  Brace. 

1  have  examined  the  case  with  a  view  to  such  a  rule,  and  1 
find  none  that  applies. 

1 .  Here  was  not,  according  to  my  view  of  the  case,  a  part- 
nership between  Kimberly  fy  Brace  and  Archer  fy  M'Cone- 
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m ERROR,  hejfy  so  as  to  render  the  disposition  of  the  return  cargo  by 
ALBANY,  M^Conehey  binding,  as  the  act  of  a  partner,  on  Simberly  fy 
March,  1812.  Brace.  This  was  considered  by  the  counsel  for  the  appellants 
as  the  most  prominent  point  in  the  cause,  and,  therefore,  it 
deserves  the  more  attention.  No  person  ought  to  be  involved 
in  the  responsibilities  of  a  copartnership,  unless  it  be  by  his 
own  consent  and  agreement,  or  unless  his  conduct  be  such  as 
to  deceive  the  world,  and  induce  others  to  act  under  the  belief 
that  he  is  a  partner.  In  this  case,  there  was  not  only  no  part- 
nership in  fact,  but  none  in  appearance.  If  we  eiamine  the 
transaction  from  the  beginning  to  the  end  of  it,  there  will  not 
be  found  the  requisite  evidence  of  a  partnership  association. 
There  was  no  agreement  that  the  first  purchase  should  be  made 
upon  a  joint  credit,  nor  was  there  any  agreement  to  be  jointly 
[  •  503  ]  *concerned  in  the  final  result  of  the  adventure.  Kimberly  if 
Brace  advanced  their  own  money  for  the  purchase  of  their  one 
fourth  of  the  outward  cargo,  and  Archer  Sf  M'Conehey  acted 
only  as  the  common  agents,  in  making  the  purchase.  There 
was  clearly  no  partnership  in  the  purchase  of  the  outfit,  and  it 
was  so  far  like  the  case  of  SaviUe  v.  Robertson  and  another. 
(4  TWm  Rep.  720.)  There  was  no  more  of  a  partnership  act 
in  this  purchase,  than  there  was  in  the  case  of  Hoare  v.  DatoeSy 
{Doug.  371,)  where  a  broker  was  employed  by  a  number  of 
persons  to  purchase  a  lot  of  tea,  of  which  each  was  to  have  his 
separate  share,  and  it  was  held  that  they  were  not  partners  in 
the  tea,  because  there  was  no  undertaking  by  one  to  advance 
money  for  another,  nor  any  agreement  to  share  with  one  anoth- 
er in  the  profit  or  loss. 

Nor  do  I  think  that  a  partnership  existed  afler  the  cargo 
was  shipped  for  Laguira^  so  as  to  affect  this  case,  because 
there  was  no  agreement  to  share  jointly  in  the  ultimate  profit 
and  loss  of  the  voyage.  The  appellants  were  bound  to  show, 
affirmatively,  such  an  agreement,  and  we  are  not  to  infer  it, 
merely  because  the  contrary  is  not  expressly  shown.  The  par- 
ties had  no  previous  partnership  or  previous  connection  with 
each  other  in  trade,  and  we  are  to  make  no  intendment  in  fa- 
vor of  the  partnership,  so  as  to  supply  the  absence  of  facts. 
The  supercargo  was  authorized  to  sell  the  outward  cargo,  and 
with  the  proceeds  of  it  to  buy  a  return  cargo,  and  so  far  the 
loss  and  profit  of  that  outward  cargo  might  be  joint  and  mu- 
tual ;  and  I  am  willing  to  admit,  for  the  sake  of  argument  in 
this  case,  that  there  was  a  partnership  responsibility  so  far  as 
respected  the  charge  of  transporting  and  selling  the  outward 
cargo ;  but  there  the  partnership  terminated,  and  we  have  no 
proof,  nor  ought  we  to  presume  any,  that  the  return  cargo  was 
pffrchased  for  joint  profit  and  loss,  and  that  they  were  to  share 
jointly  in  its  disposition.  The  parties  were  distinct  commercial 
houses,  and  each  house  would  undoubtedly  have  been  entitled 
to  its  distinct,  aliquot  share  or  proportion  of  the  return  cargo, 
on  its  arrival  at  New- York,  and  to  have  disposed  of  it,  as  each 
party  thought  proper,  on  his  own  account  and  risk.  JKimberly 
fy  Brace  would  have  taken  to  themselves  the  one  fourth  of  the 
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return  cargo.    Thus  in  the  case  of  Coope  and  others  v.  Eyr6  inerhojl 
and  otherSy  (1  H.  BL  37,)  several  persons  entered  into  an     Albany, 
agreement  to  purchase  a  quantity  of  oil  in  the  name  of  A,  only,    March,  mi, 
and  each  was  to  fecejve  his  distinct  share,  agd  it  was  held  not 
to  create  a  partnership.     Because  the  sale  was  to  be  joint  at 
Laguira,  (and  that  is  the  only  thing  that  looks  like  a  ^partner- 
ship  in  the  whole  case,)  it  does  not  follow  that  the  subse-       [*504] 
quent  sale  was  to  be  joint.    As  the  separate  shares  in  the  outfit 
were  held  by  them  as  tenants  in  common,  the  sale  of  that  car- 
go was  necessarily  joint ;  and  so  it  is,  if  several  persons  send 
their  wheat  together  in  one  sloop  to  market,  with  directions  to 
the  captain  to  sell  it  for  the  benefit  of  each,  but  their  respective 
proportions  of  interest  in  the  proceeds  have  never  been  con- 
sidered as  liable  for  each  other's  debts. 

We  must  be  careful  not  to  carry  the  doctrine  of  construc- 
tive partnership  so  far  as  to  render  it  a  trap  to  the  unwary. 
We  must  in  this,  as  in  other  cases,  look  to  the  entire  transac- 
tion, in  order  to  judge  correctly  of  its  nature  and  tendency. 
If  there  be  no  previous  general  partnership,  nor  any  purchase 
for  a  particular  adventure,  on  a  joint  credit,  nor  any  agreement 
to  share  jointly  in  the  ultimate  profit  and  loss  of  that  adven- 
ture, nor  any  act  imposing  themselves  upon  the  world,  as 
partners,  I  humbly  presume  that  there  is  no  law  or  justice  that 
would  hold  them  liable  as  partners,  beyond  the  particular  ex- 
penses of  the  carriage  and  sale  of  the  outward  cargo.  To 
make  the  property  of  one  party  in  the  return  cargo,  answerable 
for  the  separate  debts  of  the  other  pcu-ty,  appears  to  me  to  be 
both  unreasonable  and  illegal.  The  profit  and  loss  of  the  voy- 
age ^as  never  to  be  joint  and  mutual.  The  eventual  gain  or 
loss  of  one  party  might  be  very  different  from  that  of  the  other, 
because  each  house  was  to  act  for  itself  in  the  disposition  of 
its  proportion  of  the  return  cargo.  There  is  nothing  in  the 
case  to  contradict  this  conclusion,  and  this  fact  is  with  me  de- 
cisive against  the  pretension  of  a  copartnership.  The  interest 
of  each  party  was  never  blended  into  one  common  stock  of 
profit  and  loss,  but  preserved  its  distinct  character,  subject  to 
its  own  profit  and  loss  at  the  conclusion  of  the  adventure. 
Doris  amara  suam  non  intermiscect  undam. 

2.  If  the  act  of  M'Conehey  was  not  binding  on  Kimberly  fy 
Brace,  as  the  act  of  a  partner,  I  know  of  no  circumstances  in 
the  case  to  prevent  Kirnberly  Sf  Brace  from  compelling  Post 
fy  Russell  to  account  for  one  fourth  of  the  proceeds  of  the  re- 
turn cargo.  One  fourth  came  to  their  possession,  and  they  in- 
sist upon  a  right  to  appropriate  it,  under  the  direction  of 
M^Conekey,  to  pay  his  debts  and  those  .of  the  firm  of  Archer 
fy  A/'  Conehey,  but  M'  ConeAej/had  no  authority  to  pledge  this 
property  of  Kimberly  fy  Braq^ ;  and  Post  fy  Russell  had  no 
right  to  apply  it  to  their  own  use,  if  they  were  informed  to 
whom  it  belonged.  Their  debt  ♦was  originally  created  on  the  [•SOS] 
credit  of  Archer  fy  itf'  Conehey,  and  not  of  Ktiriberly  fy  Brace. 
The  bills  of  exchange  were  not  taken,  in  the  course  of  business, 
as  cash.     There  was  no  consideration  given  for  the  bills  when 
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IN  ERROR,  they  were  received.     They  were  deposited  with  Post  Sf  Ru9^ 
A1.BANY     **^'>  ^y  M^ Canehej/y  to  tfe  collected  and  appropriated  to  the 

March,  i8ii  payment  of  their  prior  demands  against  iu '  Conehej/  and  his 
~  partner.  The  receipt  of  the  bills  was  not^  of  itself,  a  payment, 
and  the  notice  which  they  admit  to  have  received  before  the 
bills  fell  due  and  were  paid,  was  sufficient  to  put  them  upon 
inquiry.  If  they  afterwards  passed  the  amount  of  the  bills 
and  the  proceeds  of  the  coffee  to  the  credit  of  Archer  Sf 
MConehey^  they  did  it  at  their  peril.  It  is,  therefore,  in  this 
view,  an  immaterial  fact,  whether  Post  if  Russell  bad  notice, 
at  the  commencement  of  the  voyage,  of  the  interest  of  the  re- 
spondents ;  though  I  am  of  opinion  that  the  weight  of  evidence 
is  decidedly  in  favor  of  the  allegation  that  they  had  such  notice. 
And  if  that  be  the  fact,  (which,  I  think,  is  the  weight  of  the 
evidence,  and  the  point  was  sufficiently  in  issue,)  then  it  be- 
comes perfectly  immaterial  whether  there  was  or  was  not  a 
partnership.  If  there  was  one,  yet  the  engagement  of  A/'  Cone- 
hey  to  bind  the  property  of  his  copartners,  without  their  consent, 
for  his  own  private  debts,  was  fraudulent  as  to  him,  and  void 
(to  say  no  more)  as  to  Post  fy  Russellj  who  took  the  engage- 
ment under  such  knowledge.  But  it  is  sufficient  for  this  case, 
that  they  had  notice  while  the  bills  remained  in  their  hands  to 
collect,  and  before  they  were  due  or  paid.  The  subsequent 
receipt  of  the  money  by  them  on  the  bills,  and  on  the  coffee, 
formed  the  ordinary  case  of  money  received  to  another's  use, 
and  for  which  they  ought  to  account. 

Supposing  they  were  liable  to  the  respondents,  it  has  not 
been  made  a  question,  either  in  the  court  below,  or  upon  the 
argument  here,  whether  chancA^y  had  not  jurisdiction  of  the 
cause.  Nor  could  there  have  been  any  douot  upon  this  point, 
if  the  question  had  been  raised,  for  the  Court  of  Chancery  has 
a  concurrent  jurisdiction  with  the  courts  of  law,  in  all  matters 
of  account,  and  so  it  was  understood  and  decided  by  this  court, 
in  1805,  in  the  case  oflAidlow  v.  Simond.  (2  Caines*  Cases 
in  Error,  1.) 

With  respect  to  the  coffee,  there  is  some  obscurity  hanging 
over  the  case,  and  it  is  impossible  to  know  exactly  the  truth. 
I  am  satisfied,  however,  with  the  relation  of  the  master  of  the 
Elizabeth,  who  says,  that  the  coffee  was  the  proceeds  of  the 
outward  cargo,  and  that  the  bill  of  lading  which  ilf '  Conehey 

[  ^  506  ]  signed  and  gave  to  ^Grinnell  was  given  with  reluctance  ;  and 
he  says  he  always  believed  the  bill  of  lading  was  given  for  pro- 
perty then  on  board  the  Elizabethj  belonging  to  the  owners 
of  the  cargo  shipped  from  New-  York.  ]\r  Conehey  also  says, 
that  no  part  of  the  cargo  purchased  at  Laguira^  was  pur- 
chased or  shipped  (or  Grinnell.  As  this  was  a  voyage  to  the 
Spanish  colonies,  and  probably  a  smuggling  trade,  it  may  ac- 
count for  some  mystery  and  double  de€ding  in  the  transactions 
at  Laguira.  I  am  well  convinced  that  Ktmberly  fy  Brace 
are  as  much  entitled  to  their  proportion  of  this  coffee  as  of  the 
residue  of  the  return  cargo.  The  law  and  the  equity  of  the 
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case  are  equally  with  the  respondents,  and  the  decree  ought  to  in  error, 
be  affirmed.  Albany. 

Lewis,  Senator,  was  of  opinion  that  the  decree  of  the  Court    March,  isil 
of  Chancery  ought  to  be  reversed^  and  gave  his  reasons.  lI^I^^^Tt^ 

Tayler,  Senator,  was  of  opinion  that  the  decree  of  the  court  v. 

below  ought  to  be  affirmed^  and  gave  his  reasons.  ^^"  Uqmm, 

A  majority  of  the  court  {for  affirming,  14 ;  for  reversing, 
12)  being  of  opinion  that  the  decree  of  the  court  below  ought 
to  be  affirmed,  it  was,  thereupon. 

Ordered,  adjudged  and  decreed,  that  the  decree  of  the  March  KM, 
Court  of  Chancery  be  affirmed,  and  that  the  petition  of  appeal 
be  dismissed ;  and  it  was  further  ordered  and  fidjudged,  that 
the  respondents  recover  interest  on  the  sum  reported  by  the 
master  to  be  due  to  them  from  the  appellants,  from  the  time  the 
said  report  was  confirmed ;  and  also  that  the  respondents  re- 
cover one  hundred  and  fifty  dollars,  for  their  costs,  &c.  and 
that  the  record  be  remitted,  &c. 

Judgment  of  affirmance. 


.    *RoBERT  R.  Livingston  and  Robert  Fulton,         [*507] 

Appellants, 

against 

Tames  Van  Ingen,  H,  Boyd  and  twenty  others, 

Respondents. 

THE  appellants  filed  their  bill  against  the  respondents,  in  The  seTeni 
the  Court  of  Chance/y,  on  the  14th  of  September,  1811.  The  "vfaiSL^  ^ 
bill  stated :  Irth     March, 

That  on  the  19th  of  March,  1787,  the  legislature  of  the  state  l'!^}'"r'^ 
of  NeW'York  pcAsed  an  act,  entitled  "  An  act  for  granting  and  bih  April,  isos, 
securing  to  John  Fitch  the  sole  right  and  advantage  of  making  ofihe^hAp^ 
and  employing  for  a  limited  time,  the  steam-boat  by  him  lately  lecn,  (mm.  3o| 
invented  ;"  which  act  recited  :  That  whereas  John  Fitch,  of  \\l^^^  ^^J* 
Bucks  county,  in  the  state  of  Pennsylvania,  had  represented  isos,  Uets.  31! 
to  the  legislature  of  this  state,  that  he  had  constructed  an  easy  ^{^^^  "Jjl;^' 
and  expeditums  method  of  impelling  boats  through  the  too-  I8I1,  Uw.yL, 
ter,  by  the  force  of  steam;  and  praying  that  an  act  might  be  f"  ^']  fJ^J; 
passed,  granting  to  him,  his  executors,  administrators  and  as-  in^r  the  sole 
signs,  the  sole  and  exclusive  right  of  making,  employing  and  ^i^  of*^  win* 
navigating,  all  boats  impelled  by  the  force  of  steam  or  fire :  aud  navigating 
Wherefore,  in  order  to  promote  and  encourage  so  useful  an  a!^J^^^^^, 
improvement,  it  was,  by  the  same  act,  enacted,  that  the  said  ten  of  this 
John  FUch,^  his  heirs,  administrators  and  assigns,  should  be,  ^^®'  'Sewwle 
and  they  were  thereby  vested  with  the  sole  and  exclusive  right  therein  named,. 
and  privilege  of  constructing,  making,  using,  employing  [elm^of^SS^ 
and  navigating,  all  and  every  species  or  kinds  of  boats,  or  are  consUtar 
water  craft,  which  might  be  urged  or  impelled  through  the  f^?^^  ^^jj; 
water,  by  the  force  of  fire  or  steam,  in  all  creeks,  rivers,  bays  party  in  poJ! 
and  waters  whatsoever,  within  the  territory  and  jurisdiction  Jf^|<*°  ^la^ 
of  this  state,  for  and  during  the  full  end  and  term  of  fourteen  tnose  itatoteT 
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INBRROR.  years  from  and  after  the  then  present  session  of  the  legisla- 

ALBANY  ^^^^  J  that  if  any  person  or  persons  whomsoever,  without  being 

Mwb,  1812.  properly  authorized  by  him  the  said  John  Fitch,  his  heirs,  ex- 

^J^^JJ^^^^I^  ecutors  or  administrators,  should  make,  use,  employ  or  navi- 

V.  gate,  any  boat  or  water  craft,  which  should  or  might  be  urged, 

Vam  UoEir.  impelled,  forced  or  driven  through  the  water,  by  the  force, 

is   entitled  to  powoT  or  agency,  of  fire  or  steam,  as  aforesaid,  within  the  ter- 

an   ii^wtetionf  riforv  or  jurisdiction  of  this  state,  every  person  so  offending 

to  festrem  oth-  •      ^  ^t      ^  ^         •    ^      *        j  •  r  -l         -j         *    r 

era   from    in-  against  the  tenor,  true  intent  and  meaning  of  the  said  act,  for 

friafbg     that  g^ch  and  every  such  offence  should  forfeit  and  pay  unto  the 

[  *  508  ]       said  John  Fitch,  his  heirs,  ^executors  or  administrators,  or  to 

right;  although  such  Other  pcrson  or  persons,  as  he^  his  heirs  or  assigns,  should 

SuredT^ihai  ^o  authorize  and  empower,  for  that  purpose,  the  sum  of  one  hun^ 

boatf ,  &e.  us-  dred  pounds,  to  be  recovered  by  action  of  debt,  in  any  court 

S  the  ^IrtV'^  ^f  record  within  the  state  wherein  the  same  might  be  cognH- 

the     rraatecs  sdble,  with  costs  of  suit ;  and  should  also  forfeit  to  him,  the 

jrHto?  to  ih^mi  ^^^^  *^^^^  Fitch,  his  heirs  or  assigns,  all  such  boats  or  water 

an.i  an  action  croft,  together  with  the  steam  engine,  and  all  the  appurtenan- 

broS^rby  virJ  ^^  thereof,  to  be  recovered  in  manner  aforesaid,  with  costs 

tue  of  the  act,  qf  suit.     That  neither  the  said  act,  nor  any  clause,  matter  or 

boatT^^'!  ^«o  ^^^^S  therein  contained,  should  be  taken,  deemed  or  construed, 

fbrfoited  to  the  to  prohibit  or  prevent  any  person  or  persons  from  making, 

gTaBteei.(a)      using,  employing  or  navigating  within  this  state,  any  kind  of 

boat  or  water  craft,  theretofore  invented,  or  thereafter  to  be 

invented,  on  any  other  principles,  construction  or  mode,  which 

might  be  urged,  impelled,  or  driven  along  through  the  water 

by  any  other  power,  force,  agency  or  means,  except  fire  or 

steam  : 

That  Robert  R.  Livingston  having  bestowed  much  time 
and  attention  on  the  subject  of  applying  the  force  of  fire  and 
steam  to  the  purposes  of  navigation  ;   and,  after  a  variety  of 
experiments,  made  at  a  very  great  expense,  aft:crtained«  as  he 
conceived,  a  mode  of  applying  the  steam  engine  to  propel  a 
boat  on  new  and  advantageous  principles  ;  but  being  unwilling 
to  run  the  risk  and  hazard  of  making  a  practical  experiment 
of  his  plans,  which  could  not  be  done  but  at  a  very  ^eat  ex- 
pense, unless  he  was  encouraged  to  do  so,  by  having  an  exclu- 
sive right  and  privilege  secured  to  him  by  law,  in  case  his  plan 
(tfi  riHeLiv  should  be  found  to  answer  his  expectations,  represented  to  the 
ingtion  V.  Off-  legislature  his  willingness  and  desire  to  incur  the  expense  of 
c?.'  Rep^^4i'.  ^^  experiment  which  might  prove  so  useful  and  beneficial  to 
Livingston   v.  the  Community,  if  the  legislature  would  guaranty  to  him  such 
fx^^ol'dJv',  *"  exclusive  privilege  as,  in  the  event  of  such  success  in  his 
Oiibotu,     Id!  experiments,  should  be  some  remuneration  for  his  hazard  and 
Rher^s^am  ^xpcnsc,   and  some   compensation  as  an  equivalent  for  the 
Boat    Co.   V.  benefit  that  would  result  to  the  public  from  his  efibrts  on  that 
xMitngvtoiif    3  cnbiect  * 

NorUi '  Rirer  That  notwithstanding  the  above-mentioned  law  passed  in 
f'^?™^'k  favor  of  Jolm  Fitch,  he  never,  to  the  knowledge  or  belief  of 
Johtu.ch.Rfp.  ttie  appellants,  made  any  attempt  to  employ  or  navigate,  on 
JJ^'p^*^  any  of  the  waters  of  this  state,  any  kind  of  boat  or  craft,  urged 
mkua.  1.  *  or  impelled  through  the  water  by  the  force  of  fire  or  steam,  or 
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in  any  manner  to  avail  himself  of  the  privilege  granted  to  him  INERRoU 

by  the  law:  ,  ,     ,  .       ,  Albany. 

That  \n  consequence  of  the  aDOve-meritioned  representation  March,  I81I 
•made  to  the  legislature  of  this  state,  and  of  the  failure  of 
John  Fitch  to  employ  or  navigate  on  any  of  the  waters  of  this  """V^ 
state,  any  kind  of  boat,  urged  or  impelled  through  the  water  ^^^  isaxv. 
by  the  force  of  fire  or  steam,  or  in  any  manner  to  avail  himself 
of  the  privilege  granted  to  him,  as  aforesaid :  and  the  propos- 
ed experiment  of  Robert  R.  Limngston  appearing  to  the  leg- 
islature of  this  state  to  be  laudable,  and  deserving  of  encour- 
agement, a  law  was  passed  by  the  legislature,  on  the  27th  of 
Marchy  1798,  entitled  "  An  act  repealing  an  act,  entitled  '  An 
act  for  granting  and  securing  to  John  Fitch  the  sole  right  and 
advantage  of  making  aiid  employing  the  steam-boat  by  him 
lately  invented,  and  for  other  purposes ;' "  which  act  recited, 
*^  that  whereas  it  had  been  suggested  to  the  people  of  this  state, 
represented  in  senate  and  assembly,  that  Robert  R.  Living- 
ston was  the  possessor  of  a  mode  of  applying  the  steam  en- 
gine, to  propel  a  boat  on  new  and  advantageous  principles ; 
but  that  he  was  deterred  from  carrying  the  same  into  effect,  by 
the  existence  of  the  law  first  above-mentioned,  as  well  as  by 
the  uncertainty  ajid  hazard  of  a  very  expensive  experiment, 
unless  he  could  be  assured  of  the  exclusive  advantage  of  the 
i^ame,  if  on  trial  it  should  be  found  to  succeed  ;"  and  further 
reciting,  '^  that  whereas,  it  was  fiirther  suggested,  that  John 
Fitch  was  either  dead  or  had  withdrawnHnimself  from  this 
state,  without  having  made  any  attempt,  in  the  space  of  more 
than  ten  years,  of  executing  the  plan  for  which  he  so  obtained 
the  exclusive  privilege,  whereby  thesame  was  justly  forfeited;'^ 
it  was,  therefore,  enacted,  that  the  act  first  above-mentioned 
should  be,  and  was  thereby,  repealed  ;  and  to  the  end  that 
Robert  R.  Livingston  might  be  induced  to  proceed  in  an  ex- 
periment which,  if  successfiil,  promised  important  advantages 
to  the  state,  it  was,  in  and  by  the  same  act,  further  enacted, 
that  privileges  similar  to  those  granted  to  John  Fitch,  in  and 
by  the  act  before  first  mentioned,  should  be,  and  were,  thereby 
extended  to  Robert  R.  Livingston,  for  the  term  of  twenty 
years  from  the  passing  of  the  act  of  the  27th  of  March,  1798: 
Provided,  nevertheless,  that  Robert  JR.  Livingston  should, 
within  twelve  months  from  the  passing  of  the  act,  give  such 
proof  as  should  satisfy  the  governor,  the  lieutenant-governor 
and  the  surveyor-general  of  this  state,  or  a  majority  of  them, 
of  his  having  built  a  boat  of  at  least  twenty  tons'  capacity, 
which  should  be  propelled  by  steam,  and  the  mean  of  whose 
progress  through  the  water,  with  and  against  the  ordinary  cur- 
rent of  the  Hudson^ s  river,  taken  together,  should  not  be  less 
than  four  *miles  an  hour,  and  should,  at  no  time,  omit,  for  the  [  ♦  610  ] 
space  of  one  year,  to  have  a  boat  of  such  construction,  plying 
hJetween  the  cities  of  New-York  and  Albany : 

That  from  the  time  of  the  passing  of  the  last-mentioned 
act,  until  the  month  of  April,  1803,  Robert  R.  Livingston 
was  engaged  in  efforts  to  accomplish  the  object  specified  in  the 
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ALBANY, 

March,  1812. 

LiviirasTOV 

V. 

Vam  Ivgkn. 


IN  ERROR,  last-mentioned  act,  and  for  that  purpose  had  made  divers  ex* 
periments,  at  a  very  great  expense,  which,  though  they  proved 
ineiTectual,  convinced  him  of  the  practicability  of  his  scheme : 
and  that  Robert  Fulton  having  also,  for  a  length  of  time,  turn* 
ed  his  attention  to  the  same  subject,  and  made  many  efforts 
and  experiments  to  accomplish  the  same  object ;  and  having 
discovered  certain  principles  and*  improvements  for  the  appli- 
cation of  the  steam  engine  to  the  purpose  of  navigation  ;  and 
the  appellants  having  agreed  to  combine  their  efforts  to  apply 
the  power  of  steam  to  propelling  boats,  and  their  interests  in 
what  might  be  the  result*  of  their  endeavors ;  the  appellants, 
about  the  time  last-mentioned,  caused  to  be  made  an  applica- 
tion to  the  legislature  of  this  state,  in  consequence  of  which, 
the  legislature,  on  the  5th  of  April,  1803,  passed  a  law,  enti- 
tled "  An  act  relative  to  a  steam-boat."  By  which  it  was  en- 
acted, that  the  rights,  privileges  and  advantages  granted  to 
Robert  JR.  lAvingston,  in  and  by  an  act,  entitled  '<  An  act 
repealing  an  act  for  granting  and  securing  to  John  FUck  the 
sole  right  and  advantage  of  making  and  employing  the  steam- 
boat, by  him  lately  invented,  and  for  other  purposes,"  passed 
the  27  th  of  March,  1798,  should  be  extended  to  Robert  R. 
Livingston,  and  Robert  Fulton,  for  the  term  of  twenty  years 
from  the  passing  of  the  act  of  the  5th  of  AprU,  1803  ;  that  the 
term  for  giving  the  necessary  proof  of  the  practicability  of  a 
boat  of  twenty  tons'  capacity,  being  propelled  by  steam  through 
the  water,  with  and  against  the  ordinary  current  of  Hudson's 
river,  taken  together,  four  miles  an  hour,  should  be,  and  the 
same  was,  thereby  extended  to  two  years  from  the  passing  of 
that  act." 

That  by  a  law,  passed  on  the  6th  of  April,  1807,  entitled 
<^  An  act  to  revive  an  act,  entitled  ^  An  act  relative  to  a  steam- 
boat,' it  was,  enacted,  that  the  act,  entitled  '  An  act  relative  to 
a  steam-boat,' "  passed  the  5th  of  April,  1803,  should  be,  and 
the  same  was  thereby  extended  for  the  term  of  two  years,  from 
the  6th  of  AprU,  1807,  to  exhibit  the  proofs  required  by  the 
act,  passed  on  the  5th  of  April,  1803 : 

That  within  two  years  from  the  passing  of  the  last-mention* 
ed  *act,  and  previously  to  the  month  o(  April,  1808,  the  ap- 
pellants, by  their  joint  efforts,  and  at  their  joint  expense,  built 
a  boat  of  more  than  twenty  tons'  capacity,  which  was  propel- 
led by  steam  through  the  water,  with  and  against  the  ordinary 
current  of  Hudson's  river,  taken  together,  more  than  four 
miles  an  hour ;  which  boat  had  ever  since  been  constantly  ply- 
ing (except  when  the  navigation  of  the  river  was  interrupted 
by  ice)  between  the  cities  of  New-  York  and  Albany,  and  that 
the  appellants  did  give  such  proofs  as  satisfied  the  governor, 
the  lieutenant-eovernor  and  the  i^rveyor-ffeneral  of  this  state, 
or  a  majority  of  them,  that  the  appellants  had  built  a  boat  of  at 
least  twenty  tons'  capacity,  which  was  propelled  by  steam,  and 
the  mean  of  whose  progress  through  the  water,  with  and  against 
the  current  of  Hudson^s  river,  taken  together,  was  not  less 
than  four  miles  an  hour,  as  by  the  before-mentioned  laws  was 
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required :  as  by  a  certificate,  under  the  hands  of  Daniel  D.  in  error. 

Tompkins^  Governor,  John  Broome^   Lieutenant-Governor,     albany 

and   Simeon  De  Witt,  Surveyor-General,  bearing  date  the    March,  isii. 

28th  of  JtUy,  1808,  in  the  possession  of  the  appellants,  might  ^T^^^^^^^^ 
appear :  itikgstow 

That  the  appellants  having  established  their  boat,  as  afore-  ^^*  Ikoem. 
said,  by  a  law,  passed  on  the  11th  of  ^prU,  1808,  entitled 
**  An  act  for  the  further  encouragement  of  steam-boats  in  the 
waters  of  this  state,  and  for  other  purposes,"  it  was,  among 
other  things,  enacted,  that  whenever  Robert  R.  Livingston 
and  Robert  FuUon^  and  such  persons  as  they  may  associate 
with  them,  should  establish  one  or  more  steam^boats  or  vessels, 
other  than  that  then  already  established,  they  should,  for  eacli 
and  every  such  additional  boat,  be  entitled  to  five  years'  pro- 
longation of  their  grant  or  contract  with  this  state :  Provided, 
nevertheless,  that  the  whole  term  of  their  exclusive  privileges 
should  not  exceed  thirty  years  after  the  passing  of  that  act ; 
that  no  person  or  persons,  without  the  license  of  the  persons 
entitled  to  the  exclusive  right  to  navigate  the  waters  of  this 
state  by  boats  moved  by  steam  or  fire,  or  those  holding  a  major 
part  of  the  interest  of  such  privilege,  should  set  in  motion,  or 
navigate,  upon  the  waters  of  this  state,  or  within  the  jurisdic- 
tion thereof,  any  boat  or  vessel  moved  by  steam  or  fire ;  and 
the  person  or  persons  so  navigating  with  boats  or  vessels  moved 
by  steam  or  fire,  in  contravention  of  the  exclusive  right  of  the 
appellants,  and  their  associates  and  legal  representatives,  should 
forfeit  such  boat  or  boats  and  vessels,  together  with  the  en- 
gines, *tackle  and  apparel  thereof  to  the  appellants  and  their  [  *  512  ] 
associates  : 

That  the  appellants,  having,  in  all  respects,  complied  with, 
and  fulfilled,  the  terms  and  conditions  expressed  in  the  before- 
mentioned  laws,  became  entitled  to  the  exdtisive  right  and 
privilege  to  navigate  the  waters  of  this  state  by  boats  moved 
by  steam  or  fire  : 

That  the  appellants  have  ever  since  held,  and  yet  hold,  and 
were  entitled  to  all  such  exclusive  right  or  privilege,  having 
never  parted  with  or  assigned  any  part  of  the  same,  nor  had 
they  any  associates  in  that  business ;  and  well  hoped  that  they 
would  be  left  in  the  uninterrupted  enjoyment  of  their  exclu- 
sive right  and  privilege,  the  more  especially,  as  the  same  was 
considered  by  the  legislature  of  this  state,  as  well  as  by  the 
appellants,  as  a  contract  with  the  people  of  this  state,  the 
benefit  of  which  they  were  to  enjoy,  as  a  consideration  for 
their  exertions  in  establishing  so  useful  an  improvement  in 
the  art  of  navigation,  for  the  hazard  they  had  run  in  making 
their  experiments,  and  for  the  great  sums  of  money  which 
they  expended  in  carrying  their  plans  into  successful  opera- 
tion : 

That  the  respondents,  in  contravention  of  the  grant,  or  con- 
tract, made  to  and  with  the  appellants,  and  the  exclusive  right 
or  privilege  to  navigate  the  waters  of  this  state  with  boats  mov* 
ed  by  steam  or  fire^  vested  in  the  appellants,  without  any  license 
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IN  ERROR,  from  the  appellants,  had  set  in  motion  in  the  waters  of  this 
ALBANY     State,  and  within  the  jurisdiction  thereof,  that  is  to  say,  on  the 

jfueh,  18 li    waters  of  the  Hudson's  river,  a  certain  boat  or  vessel,  moved 

^J^J^j^J^^iJJ]J^  by  steam  or  fire,  called  the  ifope,  which  boat  had,  for  a  long 
y.  time  past,  been  employed,  and  as  the  appellants  believed,  and 

Vam  IJIOK9.  as  the  respondents  publicly  avowed,  was  intended  to  be  em 
ployed,  in  navigating  and  carrying  passengers  on  Hudson^s 
river,  between  the  cities  of  New-  York  and  Albany ;  whereby 
such  boat  or  vessel,  together  with  the  engine,  tcuikle  and  ap- 
parel thereof,  had  become  forfeited  to,  and  were  then  justly 
and  rightfully  the  property  of,  the  appellants : 

That  the  appellants  had  demanded  the  boat  of  the  respond- 
ents, and  required  them  to  give  her  up  to  them,  as  being  for- 
feited to  and  belonging  to  them ;  but  that  the  respondents  had 
refused  so  to  do,  insistmg  upon  holding  the  same,  and  on  their 
right  to  navigate  the  waters  of  this  state  therewith : 

[*  513]  That  the  respondents  actually  retained  the  possession  of  *the 

boat,  and  were  employing  her,  against  the  will  of  the  appel- 
lants, in  carrying  passengers  for  hire  between  the  cities  of 
New-  York  and  Albany,  and  receiving,  and  appropriating  to 
their  own  use,  the  emoluments,  arising  from  such  unlawful  use 
of  such  boat ;  pretending  that  no  such  laws  as  are  above-men- 
tioned or  recited  have  been  passed  ;  or,  if  they  had  been  pass- 
ed, that  the  appellants  had  not  complied  with  the  terms  and 
conditions  thereof. 

The  bill  prayed  that  the  respondents  might  be  enjoined  fiiom 
using  or  employing  the  boat  called  the  Hope  in  navigating  the 
waters  of  this  state,  without  the  permission,  and  in  contraven- 
tion of  the  rights  of  the  appellants ;  that  the  appellants  might 
have  such  other  and  further  relief  as  the  nature  of  their  case 
should  require;  and  that  proce/s  of  subpoena  should  issue 
against  the  respondent. 

On  presenting  the  bill  to  the  chancellor,  he  refused  to  grant 
the  injunction,  on  the  ex  parte  application  of  the  appellants ; 
but  directed,  on  filing  the  bill,  an  order  to  be  entered  that  the 
respondents  show  cause  by  the  first  day  of  the  next  term,  why 
an  injunction  should  not  issue,  according  to  the  prayer  of  the 
appellants. 

In  consequence  of  this  order,  the  respondents  appeared  in 
the  Court  of  Chancery,  at  the  October  term,  1811,  and, 
amongst  other  grounds,  upon  which  an  injunction  was  resisted, 
read  in  evidence  an  act  oi  the  legislature  of  this  state,  passed 
the  9ih  of  April,  181 1,  entitled  '<  An  act  for  the  more  effectual 
enforcement  of  the  provisions  contained  in  an  act,  entitled 
*  An  act  for  the  further  encouragement  of  steam-boats  on  the 
waters  of  this  state,  and  for  other  purposes ;'  "  whereby  it  is 
enacted,  that  the  several  forfeitures  mentioned  in  the  act,  enti- 
tled "  An  act  for  the  further  encouragement  of  steam-boats  on 
the  waters  of  this  state  and  (or  other  purposes,"  passed  the 
11th  April,  1803,  shall  be  deemed  to  accrue  on  the  day  on 
which  any  boat  or  boats  moved  by  steam  or  fire,  not  navigating 
under  the  license  of  Robert  R.  Livingston  and  Robert  Fm^ 
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ton,  their  associates  or  assigns,  shall  navigate  any  of  the  waters  in  error. 
of  this  state,  or  those  wiltiin  its  Jurisdiction,  in  contravention  albany 
of  the  act ;  and  that  Robert  R.  Livingaton  and  Robert  FuU  March,  isii 
tony  their  associates  and  assigns,  shall  and  may  be  entitled  to  V^"^'''^*^^ 
the  same  remedy^  both  in  law  and  equity j  for  the  recovery  of  '^*^®*'**" 
the  boat  or  engine^  tfckle  and  apparel^  astfthe  same  had  ^^^  i«»a*ii. 
been  tortiously  and  wrongfully  taken  out  of  their  possession: 
That  when  any  writ,  suit  or  action  is  brought  ibr  the  recovery 
of  such  forfeitures,  the  defendant  or  defendants  to  such  writ, 
suit  or  action,  the  captain,  ^mariners  and  others  employed  in  [*^514J 
so  navigating,  in  contravention  of  the  law,  shall  be  prohibited, 
by  writ  of  injunction,  from  navigating  with  or  employing  such 
boat  or  boats,  engine  or  engines,  or  from  removing  the  same, 
or  any  part  thereof,  out  of  the  jurisdiction  of  the  court,  or  to 
any  other  place  than  that  which  shall  be  directed  for  their  safe 
keeping  by  the  coyrt,  during  the  pendency  of  such  suits,  action 
or  actions,  or  after  judgment  shall  be  obtained,  if  such  judg- 
ment shall  be  against  the  defendants,  or  the  master,  or  thing 
forfeited :  That  when  the  plaintiffs  shall  elect  to  sue  out  an  in* 
junction,  the  court  gfanting  the  same  shall  impose  upon  them 
such  rules  as  may  appear  just  and  proper,  to  prevent  unneces* 
sary  delays  in  bringing  such  suit  to  issue  and  trial :  Provi^fid 
always^  that  nothing  in  that  act  should  be  deemed  or  con- 
strued to  extend  or  apply  to  the  two  boats  or  vessels,  com- 
monly called  steam-boats,  belonging  to  Hamilton  Boyd^ 
Isaiah  Townsend,  Robert  R-  Henry,  and  their  associates,  or 
to  the  captain,  mariners  and  others  employed  in  navigating  the 
same,  which  boats  or  vessels  were  lately  launched  at  the  city  of 
Albany,  nor  to  the  steam*boat  which,  during  the  last  summer, 
plied  on  lake  Champlain,  said  to  belong  to  James  H^inants 
and  his  associates,  or  to  the  captain,  mariners,  or  others  em* 
ployed  in  navigating  the  same,  but  in  regard  to  those  three 
boats  or  vessels,  Robert  R.  Livingston  and  Robert  FuUon, 
and  their  associates  or  assigns,  should  have  and  enjoy  all  the 
remedies  heretofore  provided,  in  and  by,  or  resulting  from,  any 
former  law  or  laws  of  this  state,  and  the  relative  rights  and 
remedies  of  the  respective  parties,  in  relation  to  the  three  boats 
or  vessels  above-mentioned,  should  be  and  remain  as  if  that 
act  had  not  been  passed. 

It  was  admitted,  by  the  appellants'  counsel,  that  an  action 
of  detinue  had  been  commenced,  and  was  pending  in  the  Su- 
preme Court  of  this  state,  before  the  filing  of  the  appellants' 
bill,  for  the  recovery  of  the  Hope,  her  tackle,  apparel  and  fur- 
niture. 

The  parties  having  been  heard  by  their  counsel,  his  honor 
the  chancellor,  on  the  18tb  November,  1811,  discharged  the 
rule  to  show  cause,  and  denied  tlie  appellants'  motion  for  an 
injunction ;  and  from  the  order  for  this  purpose  the  present 
appeal  was  made  to  this  court. 

The  reasons  for  this  decree  were  thus  assigned  by 

The  Chancellor.  An  application  was  made  by  the  com- 
plainants in  this  cause,  upon  filing  the  bill,  ibr  an  injunction  to 
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IN  ERROR,  restrain  *the  defendants  from  using  a  9team-boatt  called  the 
ALBANY      Hope,  in  the  navigation  of  Hudson's  river ;  on  which  an  or- 
March,  i8ii    der  was  made,  requiring  the  defendants  to  show  cause  why 
^T^^^""^^^^  such  an  injunction  should  not  be  granted. 

V.  There  are  circumstances  in  this  case  which  would  have  in- 

Vaw  Ivokh.  duced  me  to  have  availed  myself  of  ^h^  aid  of  one  of  the 
judges  of  the  Suprei^e  Court,  to  decide  on  the  important  and 
novel  questions  which  were  presented,  if  the  forms  of  the 
court,  and  the  established  modes  of  proceeding,  had  admitted 
of  it ;  but  that  resort  being  beyond  my  reach,  the  duty  imposed 
prescribed  my  line  of  conduct. 

The  parties  were  heard  on  the  subject  of  this  order ;  and,  on 
the  part  of  the  defendants,  it  was  objected  that  the  complain- 
ants' claim  to  an  exclusive  navigation  of  steam-boats  was, 

1.  Contrary  to  the  constitution  of  the  United  States ; 

2.  That  the  statute  under  which  the  complainants  claim 
having  prescribed  a  remedy  for  violations  of  the  exclusive 
right,  chancery  must  leave  them  to  pursue  it,  without  its  inter- 
ference. 

The  complainants  applied  for  an  injunction,  on  the  ground 
of  a  clear  exclusive  right,  granted  to  them  by  an  act  of  the  leg- 
islature of  this  state,  secured  and  extended  by  several  succes- 
sive acts. 

Prior  to  the  adoption  of  the  constitution  of  the  United 
States,  the  respective  states  possessed  an  absolute  sovereignty; 
but  the  exercise  of  some  of  their  powers  of  sovereignty  was 
devolved  upon  congress,  by  the  legislature  of  the  particular 
states.  The  residuum  remained  unimpaired  with  the  several 
states.  The  congress  was  undeniably  a  representation  of  fed- 
erative states,  and  represented  their  sovereignty  collectively,  in 
their  foreign  relations  and  the  domestic  objects  appropriately 
within  those  powers. 

None  of  the  restrictions  imposed  by  the  confederation  could 
have  been  applied  to  the  present  case,  but  the  fourth  article, 
which  in  less  comprehensive  general  terms,  but  more  in  detail 
than  the  new  constitution,  secured  to  the  citizens  of  the  UnU- 
ed  States  common  privileges  and  immunities. 

The  constitution,  in  the  eighth  section  of  the  first  article, 
confers  on  congress  the  power  '*  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states.  To  promote  the 
progress  of  science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries." 

The  second  section  of  the  fourth  article  declares,  "  that  the 
f  *516]  citizens  *of  each  state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states." 

The  grant  in  question  is  not  of  the  exclusive  right  of  a  pro- 
pelling power  applied  to  machinery  of  an  ascertained  construc- 
tion; but  is  a  grant  of  the  propelling  power  at  large,  wher- 
ever it  is  possible  to  create  it  on  the  waters  of  the  state,  if  ap- 
plied to  the  purpose  of  navigating  vessels. 

There  is,  certainly,  a  manifest  difference  between  a  grant 
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from  the  executive,  a  department  of  the  government  moving  in   tn  error. 
its  destined  orbit,  and  one  made  by  the  legislature  vested  with 
the  supreme  power  of  regulating  and  disposing  of  the  common 
properly  of  the  state,  according  to  what  it  may  conceive  con- 
ducive to  the  general  welfare  and  prosperity  of  the  community. 

How  far  the  power  of  the  legislature  may  be  rightfully  exer- 
cised, and  that  it  has  a  right  I  hold  unquestioned,  as  to  appro- 
priating, regulating  and  improving  the  navigable  waters  of  the 
state,  of  every  description,  for  public  beneficial  purposes,  as  for 
accommodation  of  commerce  or  navigation,  was  not  a  point  in 
the  range  of  my  inquiry. 

That  the  elements  of  air  and  flowing  water,  are  incapable 
of  any  other  than  a  usufiructuary  property,  is  an  elementary 
truth.  (2  BL  Com.  14.)  They  can  only  be  used  during  the 
time  they  are  arrested  and  occupied,  and  the  actual  possession 
retained  by  such  use.  If  they  escape  from  the  grasp  of  the 
occupant,  or  he  abandons  them,  they  return  to  the  common 
stock,  and  every  other  man  who  can  have  access  to  them,  has 
a  right  to  enjoy  them  afterwards ;  for  ^'  water  and  air,"  says 
Blackstonej  (2  BL  Com.  18.  Brouml.  142,)  ''are  moving 
things,  and  must  of  necessity  continue  in  common,  by  the  law 
of  nature."  Hence,  by  tlie  English  law,  as  well  as  the  law 
<if  this  state,  an  action  cannot  be  maintained  for  a  pond  or  riv- 
ulet, so  many  acres  or  cubic  yards  of  water ;  but  for  the  land 
nt  bottom,  as  so  many  acres  of  land  covered  with  water  ;  and 
by  a  grant  of  water  nothing  passes  but  a  right  of  fishing.  {Co* 
LUt  4.) 

Air  is  so  much  less  susceptible  of  substantial,  permanent 
ownership,  that  it  is  not  even  capable  of  being  occupied  for 
the  ordinary  purposes  of  life,  other  than  by  r^iration  or  for  ven- 
tilation, which  require  a  firee  unrestrained  circulation  to  adapt 
them  to  either.  If  confined  within  impervious  limits,  those 
must  necessarily  have  been  formed  of  matter  capable  of  ap- 
propriation ;  but  in  that  case,  the  materials  of  the  enclosure 
constitute  the  line  of  property,  without  any  relation  to  its  evan- 
escent contents. 

Steam,  as  an  elastic  fluid  composed  of  air  and  water,  rarified 
*and  expanded  by  the  force  of  heat,  partakes  of  both  those 
elements,  and  has  the  volatile,  elusive  properties  of  both,  in  a 
higher  degree.  It  requires  an  impenetrable  substance  to  resist 
its  escape,  so  as  to  separate  it  from  the  common  air  of  the  at- 
mosphere. It  is  water  expanded  in  greater  space  and  in  a 
subtler  state  of  fluidity,  than  in  its  natural  state,  and,  from 
its  properties,  less  adapted  to  permanent  appropriation  than 
either  of  its  constituent  parts.  Hence,  it  is  to  be  inferred,  that 
steam  could  not  have  been  the  subject  of  the  grant,  as  prop- 
erty. 

The  vessel  propelled  could  not  be  the  subject  of  grant.  Its 
dimensions  and  form  must  be  adventitious.  The  complainants 
were  to  construct  it,  at  their  own  expense,  and  the  propelling 
DOwer  is  a  quality  extrinsic  and  accidental. 

If  neither  steam  nor  the  vessel  using  it,  could  attach  a  right 
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IN  ERROR,  of  this  kind,  its  basis  must  be  laid  in  the  navigable  waters  of 
ALBANY     ^^^  State,  and  it  became  necessary  to  examine  on  what  foim* 
March,  isii    dation  it  can  rest  there. 

When  JtuHnian,  the  Emperor  of  the  East,  devised  hiscod^ 
vT'""  of  civil  law,  he  acknowledged  the  source  of  the  right  to  the 
Vi.»  Ihgbv.  common  enjoyment  of  air  and  water  to  be  paramount  to  his 
authority,  and  bestowed,  as  a  common  boon,  by  the  hand  of 
nature,  or,  as  we  would  express  the  same  sentiment,  by  Nor 
ture's  God;  an  acknowledgment,  from  the  situation  of  the 
legislator,  from  the  occasion  and  manner  of  making  it,  calcula- 
ted to  impress  the  mind  with  its  sincerity  and  truth,  and  that 
it  was  dictated  by  the  general  sense  of  mankind. 

The  civil  code  was,  in  its  origin,  merely  municipal ;  but  from 
the  extent  of  country  and  population  for  which  it  was  devised, 
from  the  great  antiquity  of  its  sources,  from  the  amelioration 
which  the  experience,  wisdom,  and  science  of  successive  ages 
had  infused,  from  the  sound  maxims  of  justice  and  jurispru- 
dence it  contained,  from  the  able  and  learned  jurists  intrusted 
with  its  compilation,  as  well  as  its  intrinsic  worth,  it  has  been 
deservedly  held  in  reverence  bv  all  the  civilized  world,  and  in 
many  European  countries,  is  the  avowed  basis  of  their  mani- 
cipal  laws ;  but,  perhaps,  in  no  one  instance,  is  it  entitled  to 
more  profound  respect  than  for  such  formal  disclaimer,  and  its 
motives,  which  the  acknowledgment  imports. 

In  the  ItistUtUea  {Lib.  3.  tit.   1.  d$  aere,  aqua  proflueniej 
fyc.)  it  is  laid  down,  that  those  things  which  are  given  to  man- 
kind, in  common,  by  the  law  of  nature,  are  the  air,  runmng 
water,  the  sea,  &c. 
[•518]  *AI1  rivers  {Juat  Inst.  lib.    3.  tit.  2.  De  Fluminibu$  flf 

Portibw)  and  pcf^^  are  public,  and,  therefore,  the  right  of 
fishing  in  ports  or  rivers  is  in  common ;  and  herewith  agrees 
DomaL     (29.  396.) 

The  general  principles  applied  to  the  sea,  have  as  uniformly 
been  extended  to  rivers  in  which  the  tide  ebbs  and  flows,  a# 
arms  qfihe  sea.  Those  rivers  flowing  through  territories  which 
bind  and  confine  them,  contract  their  public  use  to  the  people 
of  the  states  bordering  on  them ;  which,  in  practice,  has  been 
considered  as  a  national  occupancy,  vesting  in  the  people  of 
those  states  the  same  enjoyment,  as  common  to  all,  on  a  more 
contracted  scale ;  but  whether,  when  flowing  through  distinct 
sovereignties,  they  are  at  all  susceptible  of  exclusive  national 
appropriation,  so  as  to  exclude  the  nation  most  remote  from 
the  sea  from  a  free  access  to  it,  has  been  a  question  of  anima- 
ted discussion  both  here  and  in  Europe. 

The  common  law  doctrine  is  conformable  to  those  princi- 
ples ;  and  is  conceived  in  such  terms,  and  to  be  traced  to  so 
early  a  day,  as  to  warrant  a  presumption  that  it  is  derived  from 
the  civil  law. 

Bracton  (Bract.  lib.  I.e.  12.  s.  6)  is  quoted  hySir  Matthew 
Hale,  in  his  Treatise  de  Jure  Maris,  Sfc.  contained  in  Har* 
grave's  Law  Tracts,  (63,)  as  to  the  common  use  of  rivers  and 
ports. 
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That  navigable  rivers  in  which  the  tide  ebbs  and  flows,  are  in  error, 
considered  as  arms  of  the  sea,  and,  as  it  would  seem,  whether     albany 
the  waters  were  salt  or  fresh,  was  recognised  in  a  number  of    March,  isii 
cases;  (Davies'  Rep.   149.      1  Mod.  105.     6  Mod.  73.     1  'X!^^^^^^ 
Salk.  357.    4  Burr.  2164;)  and  some  traces  of  the  jealousy  v. 

with  which  they  were  guarded  from  obstruction  are  to  be  found    ^^*  Uamv, 
as  early  as  magna  charta.     {Mag.  Char.  c.  23.) 

The  passage  from  Hargrave  {B^rg.  I^aw  Tracts,  110) 
was  not  quoted  correctly  by  the  counsel  for  the  complainants, 
for  he  there  speaks  of  inland  rivers,  which  empty  themselves 
tnediately  into  the  sea,  to  which  difibrent  doctrines  apply.  In 
the  case  from  6  Mod.  73,  Holt  held  that  the  king's  grant  could 
not  bar  a  common  right  of  fishing  in  a  navigable  river.  But 
Hale,  in  his  treatise,  shows  a  number  of  cases  in  which  a  grant 
of  that  kind  was  held  available,  and  that  a  subject  might  pos- 
sess a  franchise  in  a  port ;  as  customs  arising  from  its  use,  or 
even  the  soil ;  and  so  is  now  the  acknowledged  doctrine  ;  but 
though  all  these  rights  might  exist  in  subjects,  the  jus  pttbUcum 
of  passage  and  repassage  was  not  thereby  destroyed,  and  no 
annoyance  or  obstacle  was  to  be  tolerated  to  interrupt  or  in- 
commode the  navigation. 

Hale  {Harg.  Law  Tracts,  84)  remarks,  that  when  a  port 
is  fixed,  though  the  soil,  franchise  or  dominion  thereof,  prima 
facte,  is  in  the  king,  or  by  derivation*  from  him,  in  a  subject,  [  *  519] 
yet  that  the  ju«  privatum  is  clothed  and  superinduced  with  a 
jus  publicum,  wherein  both  natives  and  foreigners,  in  peace 
with  the  kingdom,  are  interested,  by  reason  of  commerce,  trade 
and  intercourse ;  ^'  and  this  public  right  consists,  among  other 
things,  principally  in  that  they  ought  to  be  free  and  open  for 
subjects  and  foreigners,  to  come  and  go  with  their  merchan- 
dise ;"  that  '^  they  ought  to  be  preserved  from  impediments 
and  nuisances  that  may  hinder  or  annoy  the  accesSi  abode  or 
recess  of  ships,"  (fee. 

Navigable  rivers,  in  which  the  tide  ebbs  and  flows,  are  within 
the  same  reason,  and  subject  to  the  same  distinctions.  They 
admit  of  private  interests  m  them ;  bqt  they  must  all  be  sub- 
servient to  the  public  interest,  to  pron^ote  and  protect  which, 
in  England,  the  king  has  a  general  conservancy ;  but  when- 
ever he  makes  a  grant  of  the  soil  or  franchise  of  a  port,  or  of  a 
navigable  river,  the  legal  construction  is,  (hat  it  must  be  in 
subserviency  to  the  public  rights,  and  the  common  use  of  all 
the  subjects  of  the  realm,  and  even  of  foreigners. 

None  of  the  books  I  have  consulted  on  the  subject,  and 
none  of  those  cited  in  argument,  have  shown  a  case  in  which 
a  grant  of  a  navigable  river  or  port  vested  in  the  grantor  aright 
to  the  exclusive  enjoyment  of  its  use.  The  construction  of 
wharves  and  other  lateral  erections,  calculated  to  give  fiicility 
to  commerce  and  navigation,  and  to  promote  public  conven- 
ience, have  been  authorized,  in  numerous  instances,  by  acts  of 
parliament,  in  Great  Britain,  and  l^y  acts  of  the  legislature 
here.  The  opening  of  waters  not  navigable,  or  such  as  were 
imperfectly  so^  have  sometimes  given  rise  to  the  imposition  of 
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TN  ERROR,  tolls,  both  here  and  in  Great  Britain.    But  no  exclusive  right 

ALBANY     of  navigating  has  been  granted  to  particular  persons,  or  to  ves- 

Marcb,  i8ii    sels  of  a  particular  construction,  or  possessing  certain  pro* 

^^T^'^^^'"^^  perties,  in  either  country  ;  and  it  would  seem  that  it  was  con- 

iviKGiTOff    gjj^ip^j  contrary  to  the  jus  publicum,  that  such  a  grant  should 

Vam  Ugek.    be  made. 

The  erection  of  bridges,  and  the  establishment  of  ferries, 
across  navigable  rivers,  are  modifications  of  the  jii9  publicunL 
They  are  all  directed  to  the  same  object,  the  accommodation 
and  convenience  of  the  public.  They,  however,  have  no  foun- 
dation in  the  law  of  nature ;  they  are  the  effects  of  the  inven- 
tion and  labor  of  man. 

If  by  the  common  law  of  England y  navigable  rivers,  in  which 
the  tide  ebbs  and  flows,  were  deemed  consecrated  to  the  com- 
[*520]  mon  *use  of  all,  as  of  common  right,  if  no  impediment  or  ob- 
struction was  to  be  admitted  to  impede  the  navigation,  if  a 
grant,  which,  by  its  terms,  in  all  other  cases,  would  have  pass- 
ed a  fee,  usque  ad  ctdumy  was,  by  the  established  construc- 
tion of  law,  to  glance  from  the  surfece  of  a  navigable  river,  or 
attach  to  its  bottom,  and  give  only  an  exclusive  right  to  the 
grantee,  to  catch  the  swimming  fish,  while  within  the  bounds 
of  his  grant,  if  the  common  law  was  the  law  of  all  the  states  in 
the  union,  at  the  time  the  constitution  was  adopted,  as  it  cer- 
tainly was  in  this,  it  may  be  a  question  of  very  serious  import, 
how  far  a  particular  state  may  detract  from  privileges  and  im- 
munities, at  common  law  incapable  of  annihilation  or  restraint, 
common  to  all,  at  the  time  the  constitution  was  adopted,  and 
regulated  by  principles  which  shielded  them  from  every  spe- 
cies of  private  appropriation. 

The  claim  of  the  complainants  is  not  founded  on  original 
invention.  The  mode  of  generating  steam  and  its  properties, 
were  known  as  earl]^  as  the  seventeenth  century;  a  patent  for 
a  steam-engine  was  granted  in  England^  late  in  that  century. 
Projects  for  propelling  boats  by  steam  have  been  under  the 
public  eye  for  near  twenty-five  years,  as  appears  fix>m  the  com- 
plainants' bill  and  the  laws  of  the  state,  and  the  first  act  on 
the  subject  recognises  the  invention  of  a  steam-boat  by  JoAfi 
FUch.  The  combination  of  machinery,  and  the  application 
of  the  power  to  give  it  effect,  have  been  happily  adapted  to 
the  propelling  of  vessels.  It  is  a  matter  of  public  notoriety 
that  they  are  now  in  a  train  of  successful  operation  ;  and  when- 
ever the  exertion  of  the  ingenuity  and  perseverance  which  per- 
fected them  to  the  point  at  which  they  have  now  arrived,  can 
become  the  legitimate  object  of  judicial  cognisance,  the  incal- 
culable utility  and  convenience  which  the  public  experience 
fi'om  the  invention,  merit  every  consideration  in  favor  of  the 
inventors,  which  a  court  can  possibly  yield  to,  consistent  with 
the  correct  administration  of  justice  ;  but  here  they  were  not 
brought  into  view,  and  could  have  no  weight. 

The  laws  of  the  state  alluded  to  have  granted  the  exclusive 
right  of  using  vessels  impelled  by  steam,  in  the  navigable  wa- 
ters of  this  statCi  to  the  complainants.  Suppose  this  grant 
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valid ;  if  the  legislature  of  this  state  could  make  an  exclusive  IN  error. 
grant  of  that  nature,  could  they  not  have  extended  it  to  ves-     albany 
sels  impelled  by  the  winds  or  by  oars,  and  to  vessels  of  every    March,  isii. 
other   description,    capable   of    idoating?      If    they    cannot,  ^j^^^^^!^^!^ 
Where  is  the  line  of  distinction  to  be  drawn  between  what  has  v. 

been  granted,  and  what  is  ^unsusceptible  of  grant  ?  If  carried  ^^"  i^otn. 
to  this  extent,  would  it  not  be  an  abridgment  of  common  rights  ?  [  *  521  ] 
Could  it  comport  with  the  constitutional  provision,  that  the 
citia^ns  of  all  the  states  are  to  have  like  privileges  and  immu- 
nities with  the  citizens  of  the  several  states  ?  With  whom  are 
they  to  be  ranked  ?  With  the  class  who  hold  exclusive  rights 
in  the  state,  or  with  the  excluded  class  of  citizens  ?  If  the 
most  favored  citizens  are  not  to  give  the  test,  what  proportion 
of  the  collective  number  of  the  citizens  of  this  state  are  to  con- 
stitute it?  If  a  numerical  calculation  is  to  be  admitted,  are  a 
tenth,  a  hundredth  or  a  thousandth  part  to  afford  such  test  ? 
Would  it  consist  with  the  intent  of  the  constitution  of  the 
United  States,  that  any  portion  of  the  citizens  of  an  individ- 
ual state,  described  by  their  age,  their  occupations,  or  estates, 
should  have  the  exclusive  right  of  using  the  navigable  waters 
of  such  state  ?  Can  the  constitution  be  so  construed  as  to  give 
rights  to  the  citizens  of  all  the  states,  superior  to  the  rights  of 
that  state  in  which  they  are  to  be  exercised  ?  Or  was  the  sec- 
ond section  of  the  fourth  article  intended  to  secure  equal  rights 
to  all  ?  And  should  the  grant  in  this  case  partake  of  the  nature 
of  a  contract,  could  its  consideration  be  legally  carved  out  of 
the  jus  publicum  of  the  citizens  of  the  United  States  1 

These  are  questions  which,  at  the  first  blush,  must  appear 
of  much  moment;  certainly  too  much  so  to  admit  of  being  de- 
termined without  the  fullest  investigation.  IVUhoui  meaning 
to  decide  upon  any,  the  mere  propounding  them  must  carry 
conviction  to  every  mind,  that  the  subject  is  involved  in  much 
doubt  and  difficulty,  and  that,  from  its  novelty,  its  importance 
and  perplexity,  it  constitutes  a  case  incapable  of  being  consid- 
ered so  clear  and  plain  as  not  to  admit  of  doubt,  which  is  the 
only  ground  upon  which  an  injunction  could  have  been  then 
granted  on  the  bill  of  the  complainants. 

The  acts  recited  in  the  complainants'  bill  show  that  the  grant 
under  which  they  claim,  and  the  penalty  prescribed  for  viola- 
ting their  exclusive  right,  were  coeval ;  the  same  act  which 
granted  the  one  having  created  the  other.  There  was  no  pre- 
existing common  law  right,  at  the  time  those  acts  were  passed 
to  which  the  statute  remedy  might  be  deemed  accumulative. 

The  authorities  cited  to  this  point  were  chiefly  criminal 
cases ;  but  the  analogy  between  those  and  civil  cases  is  strong, 
and  so  recognised  in  some  of  the  cases  as  to  this  point ;  and  I 
inclined  to  the  opinion  that  the  sanctions  prescribed  by  the 
acts  could  not  be  exceeded.  The  first  point,  however,  opera- 
ting against  the  granting  an  ^injunction,  it  cannot  be  useful  to  [  *522] 
enter  into  a  particular  examination  of  this ;  nor  could  the  pos- 
■ession  relied  on  be  of  any  avail  to  the  complainants,  on  their 
motion:   their  title  being  set  forth  and  appearing  doubtful, 
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m  ERROR,  vfhich  was  not  the  case  in  Bolton  v.  BuU  (3  Ves.  jun.  140) 
and  Harmer  v.  Plane,  (14.  Ves.  jun.  130,)  adjudged  since  the 
revolution,  and  much  relied  on  in  argument.  Both  those  cases 
arose  on  conflicting  claims  between  original  inventors  and 
claimants  under  patents  for  improvements.  The  patents 
were  admitted.  In  the  first  case,  the  patentees  had  been  in 
possession,  for  twenty-seven  years,  of  their  patent  rights.  In 
the  latter,  it  would  seem,  from  Lord  Eldon's  opinion,  that  the 

i>ossession  under  color  of  the  patent  had  been  so  reasonably 
ong  and  undisputed,  as  to  be  deemed  an  evidence  that  the 
public  had  acquiesced  in  the  enjoyment  of  the  right.  But 
in  this  case  the  validity  of  the  original  grant  on  which  the 
possession  is  to  be  bottomed  was  the  object  of  controversy. 

A  number  of  other  points  were  made,  and  some  of  them 
argued  with  the  greatest  zeal  and  ability;  but  they  did  not 
come  within  the  range  of  my  opinion.  They  were  disregarded, 
because  a  decision  on  them  could  not  have  altered  the  result ; 
and  I  thought  this  a  case  in  which  it  was  highly  expedient  that 
every  question  not  indispensably  necessary  to  be  determined 
upon,  in  order  to  dispose  of  the  motion,  should  be  left  for  ul- 
terior consideration,  if  the  prosecution  of  the  bill  should  require 
further  judicial  investigaition. 

Upon  the  whole,  I  was  clearly  of  opinion  that  this  was  a 
case  in  which  an  injunction  ought  not  to  be  granted,  in  that 
stage  of  the  cause,  and  that  the  complainants  should  take 
nothing  by  their  motion. 

The  counsel  for  the  appellants  stated  that  they  should  con- 
tend that  the  order  of  the  chancellor  ought  to  be  reversed ; 
because. 

That  by  the  laws  of  the  state,  the  appellants  are  invested 
with  an  exclusive  right  to  navigate  the  waters  of  this  state,  by 
steam ;  and  that  they  are  entitled  to  the  interposition  of  the 
Court  of  Chancery  to  restrain  the  respondents,  who  are  viola- 
ting that  right : 

That  by  one  of  those  laws,  passed  in  the  year  1808,  any 
boat  violating  their  right  becomes  forfeited  to  the  appellants, 
and  they  are,  therefore,  entitled  to  an  injunction  : 

That  the  steam-boat  called  the  Hope,  employed  by  the  re- 
spondents, and  mentioned  in  the  bill,  in  consequence  of  the 
forfeiture,  is  the  property  of  the  appellants ;  and  the  appellants 
have,  therefore,  the  same  right  to  the  interposition  of  the  Court 
of  Chancery,  to  restrain  the  respondents  from  the  use  of  it, 
that  they  would  *have  a  right  to  the  like  interposition  in  case 
the  respondents  were  in  possession  of  any  other  property  of  the 
appellants,  and  were  using  it,  to  the  prejudice  of  the  appellants, 
as  well  as  from  the  wear  and  danger  to  which  the  boat  is  lia- 
ble, while  it  is  permitted  to  navigate  : 

3.  That  in  every  government  there  must  be  a  supreme  or 
sovereign  power,  which  has  the  entire  authority  of  shutting  up 
and  regulating  rivers  and  roads.  This  supreme  power  has  never 
been  ceded  to  congress^  and  must,  therefore,  of  course,  re- 
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main  in  the  state,  which  alone  is  the  judge  of  the  expediency  JNERROk, 

of  exercising  it:  Albany 

4.  That  the  waters  within  the  territory  of  the  respective  Biarch,  isii. 
states  are  the  property  of  the  states,  and  that  the  legislature  V"^^''^^^ 
of  this  state  has  as  great  power  over  its  territory  as  an  individ-  '^"^*|"° 
ual  has  over  his  property  ;    and  has  as  much  right  to  regulate  ^^"  Ih«w. 
or  restrain  the  use  of  an  invention,  in  the  territory  of  the  state, 

as  an  individual  would  have  to  prohibit  the  use  on  bis  own 
property  : 

5.  That  the  grant  to  the  appellants  is  a  solemn  contract 
made  between  them  and  the  state,  by  which  the  state,  for  a 
yaluable  consideration,  bound  themselves  to  give  the  appel- 
lants the  exclusive  privilege  which  they  claim.  The  appellants 
have  fiiithfuUy  performed  the  contract  on  their  part,  at  very 
great  expense  and  hazard,  and  are,  therefore,  entitled  to  the 
benefit  promised  them  by  the  state : 

6.  That  the  subject  of  their  grant  or  contract,  with  the  state, 
is  such  as  is  capable  of  being  granted,  or  respecting  which  a 
contract  may  be  made : 

7.  That  even  were  it  possible  to  suppose  the  title  doubtful, 
still,  according  to  the  invariable  practice  of  the  court,  the  ap- 
pellants are  entitled  to  an  injunction,  to  quiet  a  possession 
taken  by  virtue  of  a  statute,  (or,  indeed,  of  any  matter  of  rec- 
ord,^ till  by  a  trial  at  law,  or  an  issue  directed  by  the  Court  of 
Equity,  the  opinion  of  the  judges  is  had  thereon  : 

8.  That  the  rule  in  equity  is  to  protect  a  possession,  held 
even  without  a  title,  till  a  better  right  is  shewn,  by  a  trial  at 
law,  if  the  possession  has  been  for  three  years  or  upwards ;  a 
title  being,  in  such  case,  presumed : 

9.  That  in  the  case  of  the  appellants,  their  title  under  the 
law  is  not  disputed  by  the  court  or  the  parties,  but  the  doubt 
raised  by  the  chancellor  is  on  the  validity  of  the  laws,  or  the 

right  of  the  Estate  to  make  the  same.  The  possession,  in  such  [  *  524  ] 
case,  must  revert  back  to  the  time  when  the  state  first  exercis- 
ed the  right  to  grant  exclusive  privileges,  in  its  waters,  of  a 
similar  nature,  which,  (without  noticing  other  exercises  of  this 
power,  at  a  very  early  date,)  but  confining  it  to  steam-boats,  is 
as  far  back  as  the  grant  to  John  Fitchy  a  period  of  such  length 
as  would  protect  a  possession,  even  at  law,  against  an  eject- 
ment, and  entitle  any  possessor  to  an  injunction  on  the  mere 
possession  : 

10.  Because  even  if  the  power  of  invalidating  the  right  of 
the  state  lay  with  congress,  or  the  citizens  of  other  states,  the 
defendants,  being  citizens  of  this  state,  could  not  avail  them- 
selves of  this  pretence  for  disturbing  the  possession  of  the  ap- 
pellants :  neither  the  courts  of  law  nor  equity  permitting  the 
title  of  a  stranger  to  be  of  any  avail,  except  to  those  who  de- 
duce n  title  under  such  stranger : 

11.  Because,  whatever  may  be  the  common  law,  relative  to 
navigable  waters,  and  the  rights  of  citizens  of  other  states 
therein,  in  virtue  of  the  federal  constitution,  the  law  was  alter- 
ed in  this  state,  and  in  several  others,  relative  to  steain-boats , 
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m  ERROR,  the  exclusive  use  of  which  was  vested  in  John  FUch,  before 

ALBANY      steam-boats  were  in  existence  for  the  common  law  to  operate 

March,  181S.    upon,  and  several  months  before  the  federal  constitution  was 

^j^"^^^^"^*^-^  adopted : 

iTivoflTofl        J  2   Because  the  Court  of  Chancery  has  founded  its  doubts 

Vah  Ivoxv.    upon  an  erroneous  construction  of  the  privileges  supposed  to 

be  granted  by  the  confederation,  or  the  present  federal  con* 

stitution,  to  the  citizens  of  the  respective  states,  in  the  waters 

of  the  state,  and  which,  even  if  correct,  would  not  apply  to 

the  case  of  the  defendants,  who  are  citizens  of  this  state : 

13.  Because  the  legislature  represents  the  people  of  the  state, 
as  the  constitution  and  the  very  style  of  the  laws  declare ;  that 
the  defendants  are,  therefore,  parties  to  the  law,  and  have,  as 
such,  participated  in  the  advantages,  that  both  the  law  and 
the  Court  of  Chancery  declare  have  been  derived  to  the  peo- 
ple of  the  state,  from  the  contract  made  in  their  behalf  by 
their  representatives,  and  have  no  right  to  nullify  their  own  act: 
and  upon  this  ground  the  appellants  are  entitled  to  the  aid  of 
the  Court  of  Equity  to  enforce  a  specific  performance  of  their 
agreement : 

14.  Because  the  law  forfeiting  the  boat,  vests  the  property 
as  soon  as  it  has  begun  to  navigate,  and  is  a  compensation  for 
the^r^f  offence  only :  and  for  all  subsequent  injuries,  by  a  con- 
tinuance of  the  wrong,  the  appellants  have  no  remedy  but  an 
injunction  to  stop  the  repetition  of  them : 

[^535]  *i5.  Because,  even  if  the  appellants  might  recover  damages 

at  law,  which  is  very  doubtful,  yet  it  could  only  be  by  a  mul- 
tiplicity of  suits  ;  (every  trip  of  the  boat  affording  ground  for 
a  new  suit ;)  and  it  is  the  established  practice  of  the  courts  of 
equity  to  grant  injunctions  in  order  to  prevent  a  multiplicity  of 
suits  : 

16.  Because  it  is  the  practice  of  courts  of  equity  to  prevent 
damages,  and  not  leave  a  party  first  to  be  injured,  and  then 
send  him  to  seek  a  compensation  at  law : 

17.  Because  it  is  the  practice  of  the  courts  of  equity  to  control 
the  operation  of  forfeitures  or  penalties,  where  they  do  not 
make  the  object  of  the  contract,  but  are  held  up  in  terroremj 
and  to  inquire  into  the  intention  of  the  parties,  and  enforce  the 
agreement  according  to  such  intention,  and  more  particularly 
\vhere  the  forfeiture  is  inadequate,  or  does  not  extend  to  the 
whole  offence : 

18.  That  an  injunction,  by  the  established  law  and  practice 
of  the  courts  of  chancery,  ought  to  be  granted  in  each  of 
the  following  cases:  1.  Where  the  complainant  has  a  clear 
legal  right,  or  an  equitable  one,  found^  on  the  particular 
merits  of  his  case ;  2.  When  he  claims  by  record,  or  under  an 
act  of  the  legislature ;  3.  Where,  without  an  injunction,  he 
might  sustain  an  irreparable  injury ;  4.  Where  the  party  has 
been  any  time  in  the  enjoyment  of  the  right  he  claims ;  5. 
Where  he  claims  a  specific  remedy ;  6.  When  the  legal  remedy 
is  inadequate,  if  he  has  one ;  7.  Where  he  has  no  remedy 
at  law  but  a  multiplicity  of  suits ;  8.  Where  the  equity  is 
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clear,  but  the  chancellor  has  doubts  as  to  the  legal  title.    In  in  error 
such  case,  it  is  the  invariable  rule  to  quiet  the  possession  till    albany, 
the  doubt  is  cleared  up  by  an  issue  at  law,  under  the  direction    March,  I812. 

of  the  court.  ^Uvi^onow 

^  In  the  present  case  all  these  claims  upon  the  court  for  an  in-  v. 

junction  are  united.  The  appellants  have  a  clear  right :  they  ^^"  Iko»». 
claim  under  an  act  of  the  legislature  :  they  sustain  irreparable 
mischief,  while  their  right  is  violated,  and  the  boat  to  which 
they  are  entitled,  is  withheld  from  them  :  they  have  been  for  a 
length  of  time,  in  possession :  they  claim  a  specific  performance 
of  a  contract :  they  require  the  aid  of  the  court  to  prevent  a 
multiplicity  of  suits :  their  equity  is  clear :  they  are,  therefore, 
entitled  to  an  injunction,  till  the  chancellor's  doubts  are  cleared 
up  at  law. 

The  respondents'  counsel,  on  the  other  hand,  stated  that 
they  should  insist  that  the  order  of  the  chancellor  ought  to  be 
affirmed : 

1.  Because,  the  acts  of  the  legislature  of  this  istate,  in  favor 

of  *the  appellants  are  repugnant  to  the  constitution  and  laws      [  *  526  ] 
of  the  United  States;  and,  therefore,  gave  no  rights  to  the  ap- 

Eellants,  upon  which  the  relief,  or  injunction  sought  by  their 
ill,  could  be  founded : 

2.  Because,  admitting  the  validity  of  those  acts,  the  appel- 
lants were  not  entitled  I0  any  other  remedy  than  that  prescrib- 
ed by  the  legislature : 

3.  Because,  if  the  injunction  issues,  and  the  appellants  have 
no  right  to  the  exclusive  privilege  they  claim,  the  respondents 
are  without  any  redress  for  the  ipjury  they  must  necessarily 
sustain ;  whereas  if  the  appellants  have  the  right,  they  have  a 
complete  remedy  against  the  respondents  for  whatever  dama- 
ges they  may  suffer  by  a  violation  of  that  right : 

4.  Because  an  injunction  never  ought  to  issue  until  the  right 
of  the  party  applying  has  been  first  settled  at  law,  unless  to 
prevent  an  irreparable  mischief: 

5.  Because,  in  this  case,  the  injunction  will  not  prevent,  but 
may  create,  an  irreparable  mischief. 

Hoffmariy  ( Colden  and  Riggs^  on  the  same  side,)  for  the 
appellants;  1.  This  state  has  power  to  grant  exclusive  privi- 
leges, and  particularly  an  exclusive  right  to  navigate  the  wa-^ 
ters  within  its  jurisdiction.  This  power  is  inherent  in  every 
sovereign,  and  in  every  regular  government ;  it  is  a  power 
which  may  be  most  beneficially  exercised  for  the  promotion  of 
industry,  enterprise,  commerce,  science  and  the  arts.  Canals^ 
toU-bridgtSy  turnpikes,  ferrxes,  public  markets,  fyc.  are  all  ex- 
clusive privileges,  which  have  always  been  granted,  whenever 
the  sovereign  power  of  the  state  has  thought  them  expedient. 
The  expediency  of  granting  them  does  not  affect  the  right. 
It  rests  exclusively  in  the  discretion  of  the  legislature  to  grant 
or  withhold  the  privilege.  The  navigable  waters  of  the  state 
do  not  limit  the  exercise  of  this  power,  nor  can  they,  by  any 
public  law,  as  has  been  suggested,  control  the  sovereignty  of 
the  state.    Lord  Hale,  in  the  treatise  published  by  Hargrave, 
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m ERROR.  (Harg.  Law  Tracts ^  60 — ©7.  71 — ^73,)  admits  that  the  par- 
ALBANY^  liament  may  control  the  jhb  publtcutn,  as  to  navigable  waters, 

Ifarcb,  isiL    tliough  the  king  cannot. 

Y'^"*^'"'*^^       Parliament,  in  England,  may  obstruct  or  destroy  a  port. 

V.  So  may  the  king  erect  a  new  port,  and  dissolve  it.     He  may 

Va»  Ivokv.    prohibit  the  entrance  into  certain  navi^ble  waters,  anless  toUSj 

&c.  are  paid.     He  may  do  many  thmgs  in  relation  to  ports 

and  navigable  waters ;  but  there  are  other  things  in  relation  to 

[  *  627  ]  them  which  can  *onIy  be  done  by  act  of  parliament.  The 
power  of  the  king  is  limited,  in  this  respect,  but  not  that  of 
the  parliament.  But  even  the  king  may  do  as  much  as  has 
been  done  by  the  legislature  in  the  present  case.  This  state 
has  sovereign  power  over  all  its  territory,  over  the  water  as 
well  as  the  land  ;  and  uniformly  exercises  equal  power  over 
both.  The  grant  to  the  Duke  of  York  includes  the  Hudson 
river,  eo  nomine,  and  the  charter  grants  the  Hudson  by  name. 
Under  that  grant  one  third  of  the  property  of  the  state  is  held. 
Our  laws  relative  to  the  claim  of  New-Jersey  are  founded  on 
the  right  derived  under  this  grant.  All  the  citizens  of  the 
United  States,  no  doubt,  are  free  to  use  the  Hudson,  They 
have  a  usufructuary  right  in  that  river ;  for  it  is  a  public 
highway;  { F  aimer  y,  Mviligan,  3  Caines^  /?6p.  307  ;)  but 
does  not  the  legislature  regulate  highways,  establish  turnpikes 
and  toll-bridges,  so  that  they  cannot  be  passed  without  paying 
such  tolls,  and  conforming  to  the  regulations  established  by 
the  legislature?  Exclusive  privileges,  as  to  driving  public 
stages  along  certain  roads,  have  been  granted  by  the  legisla- 
ture ;  (Sess.  20.  c.  70.  Sess.  26.  c.  20.  Sess.  27.  c.  37  ;)  and 
the  citizens  of  other  states  as  well  as  our  own  arc  com- 
pelled to  submit  to  those  regulations.  The  constitution  of  the 
United  States  (art.  4.  s.  2)  provides  only  that  the  citizens  of 
other  states  shall  have  equal  privileges  and  immunities  with 
our  own.  They  can  possess  none  other  or  greater.  The  state 
has  exercised  rights  of  property  as  well  as  jurisdiction  over  its 
waters.  It,  every  day,  grants  land  under  the  water  of  the 
Hudson  for  wharves.  One  third  of  the  city  of  New-  York  is 
built  on  land  formerly  covered  by  the  Hudson.  Grants  of  yier- 
ries  are,  pro  tanto,  exclusive  grants  of  the  water.  The  appel- 
lants claim  only  a  usufructuary  privilege ;  and  that  others 
should  be  prohibited  from  interfering  with  its  exercise. 

Air  and  water  are  free,  but  they  are  not  to  be  used  to  the 
public  injury ;  and  the  legislature  may  interfere  to  regulate 
their  use,  to  prevent  public  injury,  or  to  promote  the  public 
good.  Is  not  the  legislature,  in  this  respect,  omnipotent? 
Who  can  control  it,  unless  by  the  provision  of  the  constitu- 
tion ?  The  English  parliament  is  deemed  omnipotent.  (I  BL 
Com.  108,  109.)  And  the  legislature  is  equally  absolute  and 
despotic,  except  where  it  is  restrained  by  the  constitution. 

But  it  will  be  said  that  the  acts  in  question  are  against  the 
constitution  of  the  United  States,  and,  therefore,  void.  Every 
presumption  is  in  favor  of  these  acts,  as  they  have  been  passed 
by  different  legislatures,  from  1793  to  the  present  tinie.  A 
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succession  of  legislatures,  governors  and  chancellors  have  con-  in  error. 
sidcred  *them  constitutional ;   and  the  last  act,  of  1811;  was 
passed,  after  the  question  as  to  the  constitutionality  of  the  oth- 
er acts  was  agitated. 

The  power  vested  in  congress  **  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states/'  (art.  1 .  s.  8,) 
does  not  prohibit  the  regulation  of  internal  commerce  within 
the  state.  If  it  did,  it  would  be  equally  applicable  to  the  land 
as  to  water ;  and  the  legislature  could  not  establish  turnpikes, 
toll-bridges  or  ferries,  <tc.  which  might  affect  the  commerce 
with  neighboring  states.  But  if  a  certain  description  of  wag- 
ons were  required,  for  example,  in  the  county  of  Renssdaety 
would  not  the  wagons  coming  from  Vennoni  be  bound  to 
conform  to  the  regulation  ?  So  a  ferry  across  the  Hudson  may 
be  established,  which  may  require  kit  travellers  or  passengers  to 
cross  in  particuhr  boats,  and  all  persons  must  submit  to  the 
regulation. 

The  regulation  of  commerce  with  foreign  nations  means  the 
establishing  of  duties  of  impost,  tonnage,  non-intercourse,  em- 
bargoes, quarantine,  &c.  But  there  is  nothing  in  the  lan- 
guage of  the  constitution  which  gives  this  power  exclusively 
to  congress,'  in  cases  where  it  can  be  exercised  concurrently 
with  the  states.  Congress  may  prohibit  the  importation  of 
slaves  ;  and  so  may  a  state ;  and  this  state  has  prohibited  their 
importation.  The  state  cannot  lay  any  duties  on  imports,  or 
exports,  or  tonnage,  because  it  is  expressly  prohibited.  Ves- 
sels approaching  our  harbors  from  sea  must  submit  to  the  laws 
of  congress,  relative  to  the  custom-house ;  but  when  arrived 
within  our  jurisdiction,  they  are  subject  to  our  municipal  law. 
Thus,  the  master  of  every  foreign  vessel  is  required,  by  stat-' 
Mte,  to  report  the  passengers  to  the  mayor  of  the  city  of  New- 
Ywk. 

Again,  congress  has  the  power  to  promote  the  progress  of 
science  and  the  useful  arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries. 

Why  is  not  this  a  concurrent  power  with  that  of  the  sever- 
al states?  Before  the  adoption  of  the  constitution,  the  states 
granted  these  exclusive  privileges  ;  arid  there  is  nothing  in  the 
constitution  which  prohibits  the  states  from  granting  them 
now.  By  granting  a  patent,  congress  gives  the  exclusive  right 
as  to  the  whole  United  &tates,  that  is,  the  right  of  property 
in  the  invention  or  discovery,  &.c. ;  but  not  an  unlimited  and 
uncontrollable  power  to  use  that  right.  A  mere  naked  right 
of  property  does  not  imply  the  unlimited  power  of  using  it.  Its 
use  must  be  subject  to  the  laws  and  under  the  control  of  the 
several  states.  The  legislature  restrains  the  use  or  enjoyment 
of  property  in  dogs  and  other  animals.  The  property  *of  an 
individual  may  be  taken  for  public  purposes,  without  his  con- 
sent, as  for  roads,  fortifications,  &c.  The  interests  and  policy 
of  the  different  states  may,  and  do,  differ  from  each  other. 
What  may  be  der^<c   '  ^per  and  beneficial  in  on^  litate,  may 

435 


[•529  J 


529  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  be  thought  improper  and  injurious  in  another.  An  author  may 
ALBANY,  secure  a  copy-right  in  a  book  relative  to  negro  slavery,  the  sale 
Harch,  1812.  of  which  might  not  only  be  considered  innocent,  but  meritori- 
J^J^^j^^^^^  ous  in  this  state ;  virhile,  in  Virginiay  it  virould  be  regarded  as 
V.  highly  dangerous,  and  of  the  most  mischievous  tendency ;  and 

VhM  iNOKii.  could  not  the  legislature  of  that  state  prohibit  the  sale  of  it  ? 
Has  not  the  legislature  a  right  to  restrain  or  prohibit  the  sale 
of  an  obscene,  immoral,  or  blasphemous  book,  or  a  noxious 
medicine,  within  this  state,  though  the  author  or  inventor 
may  have  secured  an  exclusive  right  in  them,  under  the  law  of 
congress?  An  author,  or  a  patentee,  may  acquire  a  right  of 
property  under  the  law  of  congress ;  but  it  must  be  used  agree- 
ably to  the  municipal  laws  of  the  several  states. 

because,  in  certain  possible  cases,  such  state  laws  may  in- 
fringe or  impair  patent  rights,  we  are  not  to  declare  every  law 
of  the  state,  relative  to  exclusive  rights,  unconstitutional  and 
void.  It  will  be  time  enough  to  decide  upon  such  supposed 
cases  when  they  arise.  Whenever  a  conflict  occurs  between 
one  individual  claiming  under  the  state,  and  another  claiming 
under  a  patent  right,  then  the  question  of  constitutionality  may 
be  properly  discussed. 

Every  word  of  the  constitution  has  its  proper,  precise  and 
definite  meaning.  That  instrument  was  framed  by  the  wisest 
men,  and  with  the  greatest  care.  Every  clause  underwent 
discussion,  and  was  subjected  to  the  strictest  and  most  jealous 
criticism. 

It  is,  moreover,  declared  by  the  tenth  article  of  the  amend' 
merUs  to  the  constitution,  that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people. 

Certain  powers  are  expressly  given  to  congress ;  others  are 
expressly  given  to  the  states 

All  power  not,  in  its  own  nature,  exclusively  vested  in  con- 
gress, or  not  expressly  prohibited  to  the  states,  remains  concur^ 
rent  in  the  states.  The  eighth  section  enumerates  the  powers 
given  to  congress,  and  the  tenth  section  those  prohibited  to  the 
states.  Some  of  the  powers  given  to  congress  are  necessarily 
exclusive ;  as  to  exercise  jurisdiction  over  a  certain  district  of 
ten  miles  square ;  to  declare  war ;  grant  letters  of  marque  and 
reprisal ;  borrow  money  on  the  credit  of  the  United  States,  ^'C. 
I  *  530  J  Other  powers  are  concurrent ,  as  *to  lay  taxes ;  to  punish  coun- 
terfeiting the  securities  or  coin  of  the  Untied  States,  to  pun- 
ish certain  offences  against  the  law  of  nations,  &c.  The  pro- 
hibitions to  the  states  are  a  negation  of  the  express  powers 
before  given  to  congress.  To  grant  letters  of  marque  and  re- 
prisal seems  to  be  a  power,  in  its  nature,  exclusive,  and  yet  it 
is  expressly  prohibited  to  the  states. 

In  CoUet  v.  CoUet  (2  Dallas'  Rep.  294)  it  was  decided  by 
the  Circuit  Court  of  Pennsylvania,  that  the  individual  states 
had  concurrent  jurisdiction  as  to  naturalization,  provided  the 
law  of  the  state,  for  that  purpose,  did  not  contravene  any  rule 
established  by  the  authority  of  congress.  So  the  individual 
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states  may  pass  bankrupt  laws,  provided  they  do  not  interfere  in  error, 
with  the  laws  of  congress.     Congress  has  the  power  to  lay  and     albany  ~ 
collect  taxes,  duties,  imposts  and  excises ;  but  the  states  are    March,  isii 
prohibited  from  laying  duties  on  imports  and  exports.     This  ^LivT^orro^ 
state  lays  an  excise,  and  duties  on  sales  at  auction.  v. 

The  principle  for  which  the  appellants  contend  is  of  the    VAKlwotir. 
greatest  importance.     It  affords  the  only  safe  construction  of 
the  constitution  of  the  United  States,  and  is  fortified  and  sup- 
ported by  the  tenth  amendment. 

The  power  of  granting  patents  or  exclusive  privileges  not 
being,  in  its  own  nature,  exclusive,  nor  expressly  prohibited  to 
the  states,  remains  in  the  states,  and  may  be  concurrently  ex- 
ercised by  them.  But  suppose  the  patent  power  in  congress  to 
be  exclusive.  On  what  is  it  to  operate  ?  It  is  limited,  in  its 
application,  to  authors  and  inventors.  There  cannot  be  a 
patent,  for  a  thing  » before  known.  The  object  of  the  patent 
must  be  the  patentee's  own  invention,  otherwise,  the  patent  is 
void.  It  is  different  in  Englandy  for  there  a  patent  may  be 
granted  to  the  importers  of  useful  inventions  and  improve- 
ments. This  is  a  strict  power  in  congress,  and  cannot  be 
extended.  Congress  cannot  grant  an  exclusive  privilege  or 
monopoly. '  Suppose  the  art  of  making  china  or  tapestry  were 
to  be  brought  into  this  state,  and  the  encouragement  of  an  ex- 
clusive privilege  was  requisite  to  induce  the  person  to  risk  the 
expense  and  labor  of  establishing  the  manufactory :  congress 
could  not  grant  the  privilege,  because  the  art  is  already  known  ; 
and  the  state  cannot  interfere,  it  is  said,  because  it  would  be 
an  infringement  of  the  jus  publicum;  or  because,  forsooth, 
hereafter,  some  person  may  obtain  a  patent  from  congress  for 
some  improvement  in  the  machinery.  And  is  the  state  to  fore- 
go all  the  advantages  to  be  derived  *from  works  of  great  public .  [  *  531  ] 
utility,  because  there  is  a  latent  power  in  congress  which  may 
hereafler  be  exercised  on  the  subject  ?  There  must  be  some- 
where a  sovereign  power  adequate  to  afibrd  the  requisite  en- 
couragement to  such  works.  If  it  does  not  reside  in  congress, 
who  can  grant  patents  only,  nor  in  the  state,  where  does  it  re- 
side? Can  any  portion  of  the  sovereignty  be  in  abeyancel 
The  power  does  not  remain  in  the  people  at  large. 

The  appellants  set  up  no  right  under  a  power  granted  bv  the 
constitution  to  congress.  The  bill  exhibits  nothing  interfering 
with  the  powers  granted  to  the  United  States,  The  appellants 
do  not,  in  their  bill,  pretend  to  any  invention  or  discovery ;  but 
merely  that  they  possessed  the  means  by  which  boats  might  be 
propelled  by  steam ;  and  they  ask  only  to  be  secured  in  the  pri- 
vilege of  making  the  experiment.  The  right  granted  to  IHtch 
was  not  a  patent  right.  The  language  of  the  other  act  is,  <<  to 
the  end  that  R.  JR.  lAvingston  may  be  induced  to  proceed 
with  his  experiment.'*  The  court  are  not  to  look  or  inquire 
beyond  the  facts  stated  in  the  bill.  The  act  has  all  the  proper- 
ties of  a  grant  of  a  ferry ,  except  that  it  does  not  oblige  any 
person  to  go  in  the  boat.  Whether  the  passage  be  up  and 
down  the  river,  or  across  it,  it  is  the  same,  in  effect     Sloops 
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IN  ERROR,  and  other  vessels  are  as  free  as  ever  to  pass  to  and  fro,  and  to 

ALBANY,     carry  ns  many  passengers  as  they  can  obtain.    The  steam-boats 

Jiareh,  1812.    of  the  appellants  merely  claim  the  advantages  of  superior  ac- 

^J"^""^^*^  commodation  and  greater  speed.     After  great  hazard,  and  im- 

^  V.  mense  expense,  the  experiment  has  fully  succeeded ;  and  it  is 

Vah  liiacv.    that  success  which  has  given  rise  to  the  present  controversy. 

The  appellants  have  endured  all  the  ridicule  and  contempt  cast 

upon  them,  as  rash  and  chimerical  projectors ;  and  now  when 

they  are  just  about  to  reap  the  fruits  of  their  enterprise,  the 

respondents  seek  to  deprive  them  of  the  honor  and  profit  of 

the  establishment. 

The  ar^ment  of  the  respondents  is,  that  a  patent  may  be 
granted  with  which  the  act  would  interfere.  But  the  respond- 
ents cannot  obtain  a  patent  for  their  boats,  for  they  are  not 
the  inventors.  And  when  the  constitutional  question  does 
arise,  the  patentee  may  show  his  right,  and  the  act,  so  far  as  it 
interferes  with  the  patent,  must  yield ;  but  it  will  still  be  in 
force  so  far  as  it  does  not  interfere  with  the  patent  right. 

No  answer  has  been  put  in  to  the  bill.     Suppose  an  answer 

should  be  filed  stating  that  the  appellants  are  not  the  inventors, 

but  had  borrowed  this  improvement.     The  question  as  to  the 

[  *  532  ]      constitutionality  *of  the  state  law  could  not  then  arise,  for  the 

&ct  of  invention  is  not  alleged  in  the  bill. 

But  the  legislature  most  clearly  had  a  right  to  pass  the  law, 
for  congress  had  not  the  power  to  grant  a  patent  or  exclusive 
privilege  in  this  case. 

2.  Then,  is  not  the  writ  of  injunction  the  proper  remedy 
for  the  appellants  ? 

Before  the  reign  of  James  I.  the  King  of  Great  Britain 
claimed  the  right,  by  royal  prerogative,  to  create  and  secure 
exclusive  rights  and  privileges.  1  he  parliament,  however,  de- 
"*  nied  and  resisted  the  royal  claim  to  create  franchises  and  mo- 
nopolies. This  power  had  been  exercised  by  Elizabeth  and  her 
successors,  to  a  great  extent ;  but  by  an  act  of  parliament  pass- 
ed in  the  21  James  I.  c.  3,  all  monopolies,  grants,  letters  pa- 
tent, &c  for  the  exclusive  selling,  &c.  were  declared  void,  with 
certain  exceptions,  among  which  are  patents  to  first  inventors, 
for  the  term  of  fourteen  years.  (4  Bac.  Abr.  766.  tit.  Monop- 
oly.) This  statute  gives  the  monopoly  to  the  first  inventor, 
though  the  thing  had  been  before  known  or  practised  beyond 
sea.  But  the  act  of  congress  is  confined  to  the  inventions  of 
the  patentees  themselves. 

The  statute  of  8  Aniie,  c.  19,  first  secured  to  authors  and 
their  assigns,  the  sole  right  of  printing  and  reprinting  their 
works,  during  the  period  of  fourteen  years ;  (2  Atk.  141 ;)  and 
any  person  printing  the  book,  without  the  consent  of  the  author, 
forfeited  the  books,  and  one  penny  for  each  sheet  in  his  custody. 
The  statutes  of  8  Geo.  II.  c.  13.  7  Geo.  III.  c.  38.  and  17 
Geo.  III.  c.  57,  extended  the  same  privilege  to  the  inventors  of 
prints  and  engravings.  (2  Atk.  94.)  The  act  of  congress,  pass- 
ed the  31st  of  May,  1790,  is  almost  a  transcript  of  the  statute 
of  Anne.  The  books  printed  iu  violation  of  the  author's  right 
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are  forfeited  to  him,  and  he  may  destroy  them ;  it  also  gives  the  jn  error. 
penalty  of  fifty  cents  for  every  printed  sheet  Albany 

As  to  rights  flowing  from  the  mere  exercise  of  prerogative^    March,  isit. 
injunctions,  in  England,  have  been  refused,  in  the  first  instance.  V**^*"""*^^ 
This  proceeded  from  that  jealousy  of  the  royal  prerogative,      '^"J^**^® 
which  still  existed,  as  in  the'  reign  of  James  I.    Yet  injunctions    Va»  iirasv. 
have  sometimes  been  granted  by  chancellors  lavorable  to  the 
crown ;  or  in  cases  of  franchises,  markets,  books,  &c.     But 
since  the  statute  of  James  I.  there  is  not  a  case  to  be  found,  in 
which  an  injunction  has  been  refused,  in  the  first  instance,  to 
protect  the  statute  right :  nor  is  th^e  an  instance  of  such  re- 
fusal to  protect  authors  under  the  statute  of  Anne.    Injunctions 
as  to  prerogative  ^'rights,  have  sometimes  been  granted  and      [  *  533  ] 
sometimes  refused  ;  but  there  is  no  case  where  they  have  been 
refused  as  to  stattUe  rights,    Tliough  the  English  courts  are 
jealous  of  the  crown^  vet  where  the  rights  flowed  from  parlior 
menty  courts  have  uniformly  and  promptly  supported  them. 

The  anonymous  case,  1  Vernon^  120,  was  that  of  a  preroga- 
tive right.  The  application  was  made  by  tlie  patentees  of  the 
king,  to  stop  the  sale  of  bibles  printed  abroad ;  and  a  trial  at 
law  was  first  ordered.  The  case  of  the  East-India  Company 
V.  Sandys  (1  Vem.  127)  arose  under  the  East-India  Com- 
pany's charter,  which  was  a  royal  patent.  The  defendant  was 
an  interloper,  and  the  chancellor  refijsed  the  injunction.  In 
HiUs  V.  University  of  Oxford^  (1  Vem,  275,)  the  plaintiffs 
were  king's  printers  under  patents  from  the  crown,  and  claim- 
ed against  the  university,  to  whom  a  patent  had  been  granted 
in  the  8  Charles  I.  for  printing  bibles,  and  other  books  not 
prohibited.  The  injunction  was  refused,  and  the  matter  sent 
to  be  tried  at  law,  between  the  royal  patentees.  The  anony 
mous  case,  in  1750,  (1  Vesey,  477,)  arose  on  a  franchise  of  a 
ferry,  and  the  distinction  for  which  we  contend  is  there  adopt- 
ed by  the  lord  chancellor,  that  where  the  right  is  grounded  on 
an  act  of  parliament,  an  injunction  will  issue  on  the  filing  the 
bill ;  but  in  special  cases  of  rights  derived  from  the  royal  pre- 
rogative, no  injunction  issues  until  the  answer  comes  in,  or  the 
right  appears  by  record  to  the  court.  Lord  Redesdale,  (Mitf. 
FL  129.  Coop,  Eq.  PI.  150—157,)  in  his  Treatise  on  Flead- 
ings  in  Chancery,  states  the  rule  to  be,  that  in  cases  of  this 
sort,  it  is  not  necessary  to  establish  a  right  at  law  before  filing 
a  bill  for  an  injunction,  where  the  right  appears  on  record,  as 
under  letters  patent,  for  a  new  invention,  which  is  by  virtue  of 
the  act  of  James  I, ;  or  in  cases  of  bills  brought  by  authors  or 
their  assignees,  to  restrain  a  sale  of  books,  where  the  right, 
which  is  the  foundation  of  the  bill,  is  grounded  on  an  act  of 
parliament.  If  the  party  who  has  got  his  patent,  puts  his  in- 
vention in  execution,  it  is  considered  as  a  possession  under  it, 
however  doubtful  it  may  be  whether  the  patent  can  be  sustain- 
ed ;  and  the  court  say,  that  possession  under  color  of  a  title  is 
ground  enough  for  an  injunction.  (6  Ves,  707.)  The  statute 
grant  is  to  be  presumed  valid,  until  impeached.  Courts  must 
act  on  that  presumption.     The  party  stands  on  that  ground 

439 


533  CASES  IN  THE  COURT  OF  ERRORS 

iN  ERROR,  until  he  is  removed.    The  burden  of  proof  against  his  title  to 

ALBANY     ^^^  possession,  lies  on  the  intruder.     While  doubts  only  are 

March,  I8ii.    entertained,  and  while  the  party  is  attacked  in  his  possession, 

^JJ^^"^^"^^  he  ought  to  be  protected  in  that  possession,  until  those  doubts 

V.  are  ^removed  by  legal  investigation,  and  the  truth  established. 

Vah  ivGcir.    •phe  appellants  do  not  ask  to  have  their  right  established.     It 

[  •  534  ]  is  for  the  respondents  to  shake  or  destroy  it.  Until  this  is 
done,  they  cannot  disturb  the  appellants  in  the  enjoyment  of 
an  express  legislative  grant. 

In  Doolittle  v.  fVaUan^  Smith  v.  Clarke^  and  Goodman  ▼. 
GaUaiin,  (2  Dick.  442.  455,)  Lord  Bathurst  lays  it  down, 
that  to  prevent  waste,  working  of  mines,  ploughing  ancient 
meadows,  printing  books,  and  exercising  new  inventions,  in- 
junctions are  granted,  as  of  course,  before  an  appearance  or 
answer.  In  Hicks  v.  RaincQck,  (2  Dick.  647,)  a  bill  fnr  an 
injunction  to  stay  the  infringement  of  a  patent  right  was  demurr- 
ed to,  on  the  ground  that  the  plaintiff  had  not  established  his 
right  at  law;  and  Lord  Bathurst  overruled  the  demurrer. 
The  case  of  Bolton  v.  Bull  (3  f^es,  140^  is  strong  in  point,  on 
this  principle.  Bolton  fy  Watts  bad  ootained  a  patent  for  a 
steam  engine,  of  which  they  had  been  in  possession  many 
years ;  and  on  filing  a  bill,  an  injunction  was  granted  to  re- 
strain the  defendant  from  infringing  the  patent,  until  its  validity 
should  be  tried  at  law.  In  the  Court  of  Common  Pleas,  (2  If. 
Bl.  463.  See  8  Term  Rep,  95,)  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court,  and  the  judges 
were  equally  divided  in  opinion.  The  chancellor  nevertheless, 
continued  the  injunction,  saying  he  would  not  put  the  plaintiffs 
to  the  acceptance  of  terms ;  nor  put  them  out  of  the  possession 
of  their  right,  because  the  judges  in  the  court  at  law  had  differ- 
ed in  opinion  upon  it.  In  the  present  case,  to  deny  the  in- 
junction is  to  put  the  party  out  of  possession,  for  their  right  is 
an  entire  and  exclusive  possession. 

In  Harmer  v.  Plane,  (14  Ves.  130,)  though  considerable 
doubts  were  entertained  as  to  the  validity  of  the  patent,  on  ac- 
count of  some  defect  in  the  specification  of  the  improvement, 
yet  the  chancellor  granted  an  injunction  until  the  question  on 
the  patent  should  be  tried  at  law.  He  said  '^  that  the  question 
was  not  really  between  the  parties  on  the  record ;  for  unless  the 
injunction  was  granted,  any  person  might  violate  the  patent; 
and  the  consequence  would  be,  that  the  patentee  would  be 
ruined  by  litigation."  This  course  of  proceeding  is  just  and 
reasonable,  and  most  conducive  to  the  public  good.  If  in- 
junctions are  not  granted,  in  the  first  instance,  patent  rights 
would  be  useless ;  for  few  persons  could  endure  to  be  deprived 
of  their  inventions,  and,  at  the  same  time,  bear  the  expense  of 
endless  litigation  with  all  the  world.  Let  those  who  set  up  a 
right  in  opposition  first  establish  it,  before  they  attack  that  of 

I  •535  ]  •others.  The  precedent  to  be  set  in  this  case  concerns  not  the 
plaintiffs  only.  It  will  affect  the  cause  of  genius  throughout 
the  United  States.  Genius  and  poverty  are  too  often  dlied; 
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and  what  poor  individual  would  dare  to  encounter  the  charge  in  error, 
of  resisting  the  powerful  combination  of  Interested  men.  ALBANY 

In  Gibbs  v.  Coh,  (3  P.  Wms,  265,)  Lord  Chancellor  TaU  March,  isit 
hot  granted  an  injunction,  on  filing  the  bill,  and  continued  it  V^^^^**^*^ 
after  answer,  though  it  was  a  patent  from  the  crowtiy  and  not  v 

under  the  statute.  ^*»  I»oe». 

In  Gumeyy.  Longman,  (13  Ves,  493,)  the  plaintiff  was 
appointed,  pursuant  to  an  order  of  the  House  of  Lords,  to  take 
an  account  of  the  trial  of  Lord  MelviUe,  and  no  other  person 
was  to  presume  to  publish  it.  The  plaintiff  having  taken  down 
the  trial,  and  prepared  it  for  publication,  an  injunction  was 
granted  to  prevent  the  defendant  from  publishing  an  account 
of  it,  taken  in  the  gallery.  Though  it  was  a  case  of  doubt, 
as  to  the  right,  the  lord  chancellor  granted  an  injunction,  un- 
til the  hearing ;  and  he  alluded  to  the  same  principle  as  de- 
cided by  Sir  Joseph  Jekyl,  and  affirmed  by  the  lord  chancellor, 
in  1718. 

In  the  case  of  the  TSjoo  Universitiea  in  England,  against 
Richardson,  (6  Ves,  698 — ^707,)  which  related  to  the  sale  of 
bibles,  by  the  king's  printer  in  Scotland,  and  involved  the 
prerogative  rights  of  the  crown,  the  chancellor  lays  down  the 
rule  that  an  injunction,  though  the  legal  title  be  doubtful,  will 
be  granted  and  continued  until  the  hearing,  and  he  expresses 
his  dissent  from  the  dictum  of  Lord  Mansfield,  to  the  con- 
trary, in  the  case  of  Miller  v.  Taylor. 

Gyler  v.  Wilcox  and  others  (2  Atk.  141.  S.  C.  3  Atk. 
269,)  was  the  case  of  a  copyright,  under  the  statute  of  Anne, 
and  the  chancellor  directed  a  reference  to  two  persons,  and 
continued  the  injunction  until  their  award  was  made.  He 
said  that  it  was  not  a  case  of  monopoly ;  and  that  the  statute 
ought  to  receive  a  liberal  construction,  being  intended  to  se- 
cure the  property  to  authors  in  their  books,  as  some  recom- 
pense for  their  labor  in  works  of  public  utility.  The  case  of 
Whitechurch  v.  Hide,  (2  Atk.  319,)  in  which  an  injunction 
was  refused,  was  considered  as  being  a  monopoly,  and  a  very 
doubtful  right  claimed  under  h.  franchise^  and  not  founded  on 
any  statute.     It  has,  therefore,  no  analogy  to  the  present  case. 

Beil  V.  Walker  and  Debrett  (1  Bro.  Ch.  Cos,  451)  was  a 
case  of  doubtful  right,  yet  an  injunction  was  granted.  Car^ 
non  V.  Bowles  (2  Bro,  Ch.  Cas,  81.  See  also  Fadeny.  Stock- 
dale,  in  note)  was  al^p  a  case  of  copyright.  So,  also,  was 
that  of  J^ery  v.  Bowles.  (1  Vick.  429.)  They  did  not  arise 
on  any  common  law  right.  So  Blackewall  v.  Harper* {2  [•536] 
Atk,  98)  arose  under  the  statute  of  8  Geo.  II.  as  to  engrav- 
ings. The  common  law  right  does  not  apply  to  works  of  in- 
vention. 

^n  injunction  is  an  appropriate  remedy  for  a  violation  of 
all  statute  rights.  They  are  granted  of  course.  The  nume- 
rous cases  decided  before  the  revolution  are  conclusive  on  this 
point,  and  binding  on  this  court.  The  remedy  is  contempo- 
raneous and  concurrent  with  the  grant  itself,  and  cannot  be 
separated  from  it.     The  right  and  the  remedy  passed  to  the 
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IN  ERROR,  appellants  at  the  same  time.  The  remedy  is  a  part  of  tbe 
grant  and  cannot  be  taken  away. 

But  it  will  be  said,  on  the  part  of  the  respondents,  that  this 
remedy  is  appropriate  to  common  law  rights.  Though  hwi 
Mansfield,  in  the  case  of  AliUer  v.  Taylor,  (4  Burr.  2303— 
2399.  lb.  2379,)  considered  the  chancellors  who  had  granted 
injunctions,  as  proceeding  on  the  common  law  rig^t,  yet  Yates^ 
J.  was  of  a  different  (pinion.  He  thought,  viith  Lord  Hard- 
toicAte,  that  the  cases  of  injunctions  were  founded  on  the  sta- 
tute ;  the  chancellors  not  undertaking  to  determine  the  general 
question  as  to  the  common  law  right.  And  the  opinion  of 
Justice  Yates  finally  prevailed  in  the  House  of  Lords,  (4  Burr, 
2408.  2417,)  and  an  injunction  was  granted  accordingly. 

The  penalty  given  by  the  statute  is  merely  cumulative,  and 
is  wholly  distinct  from  the  right  of  property  given  by  the  act 
(2  Atk.  93.^  In  Fope  v.  Curl  (2  Atk.  342)  the  injunction 
was  grantea  on  the  statute.  Why  should  not  a  statute  right 
be  equally  sacred,  and  entitled  to  equal  protection  as  a  com- 
mon law  right  ?  Is  not  a  right  of  property  granted  by  the 
legislature,  for  meritorious  services,  equally  valid,  as  if  derived 
by  inheritance  ? 

If  under  a  statute  conferring  a  right,  and  inflicting  a  penal- 
ty, the  party  can,  only  recover  the  penalty,  as  a  compensatioa 
for  the  violation  of  his  right,  the  benefit  pretended  to  be  con- 
ferred would  be  empty  and  delusive.  Though  the  respondents 
might  lose  their  boats,  they  would  make  their  fortunes,  while 
the  cause  was  pending  from  year  to  year,  and  removed  firom  one 
court  to  another,  in  a  course  of  tedious  litigation.  Such  a  con- 
struction would  be  a  temptation  to  fraud  and  to  the  violation 
of  law.  The  legislature  has  encouraged  the  appellants  to  pro- 
ceed in  their  experiment,  and  to  incur  very  great  expense,  at 
the  hazard  of  their  ruin  ;  and  the  state  is  bound,  in  honor  and 
good  faith,  to  protect  them  against  tliose  who,  without  incurring 
any  risk,  now  seek  to  deprive  the  appellants  of  the  profits  of  a 
successful  enterprise. 

This  is  not  a  penal,  but  a  remedial  statute.  (1  Atk.  141.) 
The  penalty  is  cumulative  ;  it  is  not  given  by  way  of  compen- 
sation, but  in  terrorem ;  to  deter  other«  from  a  violation  of  the 
law.  The  act  giving  the  ^forfeiture,  was  for  the  ''  better  en- 
couragement of  steam-boats  ;"  it  does  not  take  away  or  dimin- 
ish the  remedy.  If  the  boats  of  the  respondents  are  forfeited, 
ab  initio,  and  the  property  in  them  vested  in  ttie  appellants, 
(5  Term  Rep.  112,  6  Mod.  216,  2  Sound.  47,)  then  a  court 
of  chancery  will  enjoin  the  respondents  from  using  the  property 
of  the  appellants  to  their  prejudice.  Are  the  appellants,  after 
a  lapse  of  years,  to  have  nothing  but  the  mere  boats  for  their 
compensation  ?  This  notion  has  grown  out  of  a  decision  in  a 
criminal  case,  (Castle's  Case,  Cro.  Jac.  644,  2  Burr.  1803,) 
that  ''  when  a  statute  creates  a  penalty  for  doing  a  thing  which 
was  no  offence  before,  and  appoints  how  it  shall  be  recovered, 
it  shall  be  punished  by  that  means,  and  not  by  indictment." 
In  The  King  v.  Harris,  (4  Term  Rep.  205,)  the  principle  is 
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correctly  stated  by  Ashhurst,  J.  that  when  a  new  otfence  is   jn error 
created  by  act  of  parliament,  and  a  penalty  is  annexed  to  it,  by     albany 
a  separate  and  substantive  clause,  the  prosecutor  need  not  sue    March,  isii 
for  the  penalty,  but  may  proceed  on  the  prior  clause,  on  the  ^J^J'^^^J^Troii 
ground  of  a  misdemeanor.     But  there  was  a  public  offence,  v. 

and  being  a  criminal  case,  it  is  not  strictly  applicable  to  the    ^^'  iwosw. 
present. 

The  statutes  of  B  Anne,  c.  19,  and  8  Geo.  II.  give  forfeitures 
and  pecuniary  penalties,  yet  the  remedies  have  been  held  to  be 
cumulative.  In  the  case  of  Morse  v.  fiead.  decided  by  Chief 
Justice  EUsworthy  in  the  Circuit  Court  of  the  United  StaieSy 
held  in  this  state,  a  perpetual  injunction  was  granted,  besides 
the  forfeiture  or  pecuniary  penalty.  The  act  of  congress  is 
highly  penal,  for  it  gives  treble  danoages ;  but  these  are  only 
in  terrorem.  In  a  case  decided  in  the  Circuit  Court  of  the 
United  States,  in  Georgia,  on  a  patent  for  a  machine  for  clean- 
ing cotton,  a  perpetual  injunction  was  granted  by  Judge  John- 
son. In  the  case  of  Usher,  who  had  a  machine  for  making 
soda  water,  which  was  put  into  the  hands  of  a  mechanic  to 
repair,  who,  afterwards,  refused  to  return  it  and  used  it  him- 
self, Judge  Livingston  granted  an  ihjunction. 

The  right  and  the  remedy  are  for  e^er  inseparable.  The 
right  of  the  appellants  was  perfect  before  the  act  of  1807.  The 
appellants  having  built  the  boats,  and  obtained  the  requisite 
certificate,  their  rights  under  that  act  were  consummate.  The 
act  of  IS08  is  for  the  further  encouragement  of  steam-boats^ 
and  gives  the  penalties  in  a  distinct  and  substantive  clause. 
Before  that  act,  the  right  of  the  appellants,  for  twenty  years, 
was  complete  and  conclusive,  as  to  the  remedy,  independent 
of  the  subsequent  act  giving  a  penalty.  If  the  act  of  1608 
had  not  passed,  could  there  be  a  doubt  but  that  the  appellants 
would  have  been  entitled  to  thfe  *remedy  by  an  injunction,  to  [  •  538  ] 
protect  them  in  the  enjoyment  of  their  right  ? 

In  Almy  v.  Harris,  (5  Johns.  Bep.  175,)  the  Supreme 
Court  decided  that  the  plaintiff  having  no  right  at  common 
law,  his  only  remedy  was  under  the  statute.  But  this  could 
not  prevent  the  party  from  applying  to  a  court  of  equity,  if  he 
had  a  right  unCer  the  act  to  the  ferry,  for  an  injunction  to  pre- 
vent others  from  disturbing  him  in  that  right. 

The  acts  of  the  legislature,  separately  or  together,  constitute 
a  contract  between  the  people  of  the  state  and  the  appellants; 
and  in  the  last  act,  it  is  mentioined  as  a  contract  The  re- 
spondents are  to  be  deemed  parties  to  it.  The  appellants  have 
a  right  to  ask  for  a  specific  execution  of  the  contract.  The 
penalty  is  not  to  be  considered  as  assessed  damages ;  but  is 
merely  given  to  secure  the  enjoyment  of  the  object.  Where 
th(^re  is  a  suit  on  a  covenant  with  ^  penalty,  an  injunction  will 
be  granted,  until  a  final  hearing  of  the  cause.  (1  Bro,  Ch,  Cas. 
418.  5  Ves.  555.)  In  the  case  of  The  City  of  London  v. 
Pugh,  (4  Bro.  Pari  Cos.  395.  Mitf.  PL  122.  Coop.  Eg.  PL 
156,  148.  Amb.  694.  737,)  the  lessee  covenanted  not  to  dig 
up  a  particular  part  of  the  premises,  &c.  under  the  penalty  of 
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m ERROR,  one  hundred  pounds  for  each  acre;  on  a  breach  of  the  cove- 
XLBANY,     ^^^^  ^^^  lessor  filed  a  bill  for  an  injunction,  which  was  granted, 
March,  1812.    and  after  answer,  the  defendant  agreeing  to  appear  and  plead 
7tm^!^7!^  to  an  action  at  law,  the  injunction  was  dissolved  ;  but  on  ap- 
V.  peal  to  the  House  of  Lords,  the  injunction  was  ordered  to  be 

ViH  Ihqek.  continued  until  the  final  hearing  of  the  cause.  These  cases 
clearly  show  that  the  penalty  is  not  in  the  nature  of  a  compen- 
sation, but  merely  an  auxiliary  remedy. 

Wells  and  Henry,  {Van  J^echten,  on  the  same  side,)  for  the 
respondents;  1.  The  acts  of  the  legislature  under  which  the 
appellants  claim,  are  contrary  to  the  constitution  of  the  United 
States,  and.  therefore,  void.  The  appellants  do  not  come  here 
as  inventors  claiming  the  reward  due  to  genius.  They  come 
with  the  spoils  of  genius  not  their  own,  and  claim  to  be  pro- 
tected in  the  possession  of  what  they  have  thus  acquired.  On 
the  score  of  experiment  and  expense,  the  respondents  have 
equal  claims.  The  parties  stand  before  this  court  on  equal 
equity. 

We  contend  that  these  legislative  grants  are  void : 

1.  Because  they  interfere  with  the  power  granted  to  con- 
gress relative  to  patents.  * 

2.  Because  they  interfere  with  the  powers  vested  in  con- 
gress to  regulate  commerce. 

All  the  powers  of  congress  are  either  exclusive  or  concur- 
[  •  539  ]  rent.  *Where  the  power  is,  in  its  nature,  exclusive,  that  ei- 
clusiveness  need  not  be  expressed  ;  it  is  otherwise,  where  the 
power  is  concurrent.  In  all  the  cases  of  powers  prohibited, 
the  powers  were  otherwise  concurrent.  There  are  other  cases 
Vhere  the  powers  are  concurrent  in  part,  and  where  the  states 
may  exercise  the  power,  but  only  in  absence  of  the  exercise 
of  the  like  power  by  congress :  if  congress  act  in  the  case,  the 
states  cannot. 

The  power  to  lay  taxes  is  concurrent.  The  states  may  lay 
taxes  as  well  as  congress,  for  they  are  essential  to  the  support 
of  government.  As  to  the  power  to  lav  duties  on  imports, 
&c.  there  is  nothing,  in  its  nature,  exclusive ;  and  the  indi- 
vidual states  are,  therefore,  expressly  prohibited  from  exercis- 
ing it.  There  is  no  prohibition  as  to  paying  public  debts,  or 
borrowing  money  on  the  faith  of  the  United  States,  because 
those  powers  are  necessarily  and  intrinsically  exclusive.  So 
the  powers  to  regulate  commerce  with  foreign  states,  and  be- 
tween the  states ;  to  establish  a  uniform  rule  of  naturalization, 
and  uniform  laws  of  bankruptcy,  are,  naturally  and  impliedly, 
exclusive,  for  if  the  different  states  were  to  exercise  those 
powers  concurrently,  it  would  introduce  that  infinite  confii- 
sion  and  diversity  which  the  constitution  intended  to  prevent 

The  decision  in  CoUett  v.  CoUett  was  idle  and  nugatory,  if 
it  was  meant  that  the  individual  states  may  pass  naturalization 
laws,  in  conformity  to  the  laws  of  congress ;  but  if  it  meant 
any  thing  more,  it  was  clearly  wrong ;  and  the  case  was  after- 
wards questioned  by  Iredell,  J.  in  the  United  States  v.  VtUato. 
(2  Dallas'  Rep.  370.) 
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But  a  concurrent  legislative  power  in  the  several  states  seems  jn  error. 
to  be  absurd.     If  exercised,  it  must  be  either  in  conformity     albany 
with  that  of  congress,  or  in  enacting  the  same  thing,  and  so    Marcb,  isis. 
nugatory,  or  else,  in  collision  with,  or  contradictory  to,  the  ^^-^'^v'*^-^ 
law  of  congress,  and  so  void.  v. 

The  true  meaning  of  this  part  of  the  constitution  of  the  ^*"  Iwckw. 
United  States  has  been  stated  and  explained  by  a  very  able 
commentator,  {Hamilton.  See  Federalist^  No.  32,)  an  illus- 
trious statesman  and  distinguished  lawyer.  He  considers  the 
power  to  establish  a  uniform  rule  of  naturalization  as  necessa- 
rily exclusive,  because  if  each  state  had  power  to  prescribe  a 
distinct  rule,  there  could  be  no  uniform  rule  on  the  subject. 
The  power  to  coin  money  and  regulate  its  value,  and  to  fix 
the  standard  of  weights  and  measures,  to  establish  post-offices 
and  post-roads,  as  they  relate  to  the  common  concerns  of 
society  and  the  public  good,  may  be  exercised  by  the  states, 
until  congress  *shall  legislate  ipon  those  subjects.  But  as  [  *  540  ] 
soon  as  congress  have  passed  laws  relative  to  those  objects, 
there  is  an  end  to  the  state  laws ;  they  are  superseded,  and 
absorbed  in  the  supreme  law  of  the  land.  It  is  not  necessary 
to  an  exclusive  power  in  congress,  that  it  should  be  given  in 
express  terms  ;  it  is  sufficient  that  it  is  exclusive  by  necessary 
implication.  The  power  of  congress  to  grant  copyrights  and 
patents  to  authors  and  inventors,  is  given  without  any  words 
of  exclusion.*  And  congress  have  exercised  this  power,  and 
made  it,  in  fact,  exclusive.  The  states  cannot  pass  laws  on 
the  subject ;  for  if  they  are  the  same  as  those  of  congress,  they 
are  useless  and  nugatory,  and  if  different,  they  conflict  with 
the  power  of  congress,  and  must,  therefore,  be  void.  If  one 
state  might  pass  a  conflicting  law,  so  might  every  other.  If 
this  state  stood  alone,  and  as  an  absolute,  sovereign,  and  inde- 
pendent state,  no  doubt  il  might  grant  monopolies  and  exclu- 
sive privileges,  like  the  British  parliament,  which  is  said  to  be 
omnipotent;  but  as  a  member  of  the  union,  its  power  is  sub- 
ordinate to  that  of  the  United  States. 

Congress  have  prescribed  the  manner  of  acquiring  and  en- 
joying the  property,  and  its  duration.  There  has  been  a  ple- 
nary exercise  of  power  on  the  subject.  There  is  nothing  re- 
maining on  which  the  states  can  legislate.  If  powers  can  be 
exercised  by  the  states  and  by  congress,  without  conflicting, 
then  they  are  concurrent,  otherwise  not.  There  must  be  a 
conflict  of  authority,  if  the  several  states  act  on  the  subject. 
Different  states  may  pass  different  acts,  disagreeing  with  those 
of  congress,  and  with  each  other.  This  was  one  of  the  evils 
under  the  old  confederation,  and  which  the  new  constitution 
was  intended  to  prevent.  Every  state  passed  laws  on  the 
same  subject,  and  tliirteen  different  rules  or  sets  of  regulations 
prevailed.  The  states  have,  by  mutual  consent,  transferred 
the  power  to  congress,  to  whom  it  necessarily,  and  of  right, 
belongs.  The  sixth  section  of  the  act  of  congress  relative  to 
patents,  is  a  legislative  commentary  on  the  constitutional 
power.     It  declares  tliat  where  any  state,  before  the  adoption 
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IN  ERROR,  of  the  constitution,  had  granted  an  exclusive  right  to  any  in- 

"^LBANY     vention,  the  party  claiming  that  right  should  not  be  capable 

March,  1812.    of  obtaining  an  exxlusive  right  under  that  act,  unless  he  relin- 

^J^J^^jJ^^^I^  quished  his  right  under  the  particular  state  ;  and  his  obtaining 

V.  an  exclusive  right  under  the  act  of  congress,  is  declared  to  be 

•  ^*'  l*aw.    sufficient  evidence  of  his  relinquishment  of  any  right  under 

the  state.     The  constitution  could  not  take  away  a  right  vest- 
[•541]        ed  before  its  adoption.     The  individual  might  continue  *to 
enjoy  it,  or  exchange  it  for  a  more  extensive  privilege  under 
the  United  States. 

It  is  said  that  the  states  may  restrain  or  prohibit  the  exer- 
cise of  a  patent  right  within  their  several  jurisdictions ;  and  the 
•  cases  of  noxious  drugs  and  seditious  books  have  been  mention- 

ed as  examples.     It  is  not  pretended  that  such  things  could 
be  vended  under  any  law. 

Every  man  must  use  his  property  in  such  a  manner  as  not 
to  injure  another.  Because  rf  man  has  no  right  to  ride  over 
his  neighbor's  field  without  his  consent,  it  does  not  follow  that 
his  horse  is  not  his  own,  and  that  he  may  not  ride  him  on  the 
public  highway. 

A  patent  for  an  invention  grants  a  property  in  the  subject, 
and  a  right  to  use  it  coextensive  with  the  jurisdiction  of  the 
granting  power,  otherwise  the  right  is  imperfect.  A  state  can- 
not, in  direct  terms,  prohibit' the  .exercise  of  a,  patent  right 
within  its  jurisdiction.  It  can  only  be  restrained  or  prohibited, 
indirectly,  as  dangerous  to  the  public  health,  policy  or  morals, 
under  the  municipal  laws.  It  is  admitted  that  the  patent 
rights  must  be  used  in  conformity  to  those  laws  ;  but  the  total 
restriction  of  their  use  is  a  direct  contravention  of  the  author- 
ity of  congress. 

It  is  said  that  the  states  may  grarU  turnpike  roads,  bridges, 
ferries,  &c. ;  and  their  right  to  legislate  on  these  subjects  of 
municipal  regulation  is  not  denied.  But  suppose  a  state  law 
should  prohibit  the  mail  coach  of  the  United  States  from  pass- 
ing a  toll-gate  or  bridge,  would  it  not  be  in  contravention  of 
the  power  of  congress,  and  therefore  void  ?  Could  a  state 
prohibit  the  United  States  from  establishing  a  custom-house, 
or  sending  a  tax-gatherer  within  its  jurisdiction  ? 

It  is  said  that  the  act  of  the  legislature  is  a  grant,  in  the  na- 
ture of  a  contract,  and  not  a  patent.  But  it  wants  all  the 
essential  features  of  a  contract.  It  is  gratuitous,  without  re- 
ciprocity or  mutual  obligation  ;  no  time  is  limited  for  building 
the  boats,  nor  is  there  any  mode  by  which  the  state  could  com- 
pel a  performance.  It  is  a  mere  permission.  If  there  was  a 
contract  with  Fitch,  then  it  could  not  be  dissolved  without  his 
consent.  The  word  contract,  foisted  into  the  late  act,  will  not 
alter  the  case.  The  notion  that  the  respondents  are  bound  by 
this  supposed  contract,  as  having  been  entered  into  between 
the  people  or  their  representatives,  on  the  one  part,  and  the 
appellants  on  the  other,  is  much  too  refined  to  be  acted  upon, 
and  would  lead  to  results  the  most  extravagant  and  unjust.  It 
.s  a  doctrine  too  absurd  to  be  sanctioned  by  a  court  of  justice. 
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•Again,  it  is  said  that  although  congress  have  the  power  to  riv  erroil 
grant  exclusive  rights  to  authors  and  inventors ;  yet  this  act,     albany, 
not  being  a  reward  or  grant  to  an  inventor,  does  not  interfere    March,  isis,- 
with  the  power  of  congress.     The  appellants  claim  only  as  ^l^^^^^^^JJJ^ 
possessors.     But  if  the  appellants  had  claimed  to  be  the  if»-  v. 

ventors,  could  this  state  have  granted  to  them  this  exclusive    ^**  i»«««. 
privilege  ?     Shall  they,  by  changing  their  character  to  that  of 
a  possessor,  obtain  it  ?    Certainly  not ;  for  the  whole  patent 

Eower  in  congress  might,  in  that  way,  be  defeated.  The  state 
y  granting  such  privileges  to  possessors,  would  exercise  a 
power  superior  to  and  far  more  extensive  than  that  of  con- 
gress. Is  the  mere  possessor  to  be  preferred  to  the  inventoi  ? 
The  object  of  exclusive  privilege  is  to  ^l^ure  to  genius  the 
fruits  oi  its  exertions,  and  to  the  public  the  benefits  flowing 
from  these  intellectual  labors. 

Suppose  a  new  method  should  be  discovered  of  propelling 
boats  by  steam,  with  tenfold  velocity,  and  with  superior  con- 
venience to  those  of  the  appellants  ;  yet  if  the  appellants  are 
to  prevail,  so  useful  a  discovery  could  not  be  put  in  practice. 
If  the  whole  field  is  thus  preoccupied,  what  incentive  is  there 
to  men  of  genius  to  exercise  their  powers  for  the  benefit  of 
mankind  ?  The  acts  are  impolitic,  as  well  as  unjust  and  un* 
constitutional.  Congress  only  grant  to  inventors  a  privilege 
for  fourteen  years ;  this  legislative  grant  is  for  thirty  years,  and 
may  be  extended  to  one  hundred  years,  or  for  ever.  It  is  an 
unjust  monopoly.  The  appellants  claim  this  monopoly  against 
all  the  world,  and  the  respondents,  though  not  patentees,  have 
a  right  to  call  their  claim  in  question. 

2.  These  acts  interfere  with  the  power  of  congress  to  regu- 
late commerce,  &c.  This  power  involves  the  subjects  of  com- 
merce, as  well  as  the  mode  of  carrying  it  on.  It  extends  over 
and  pervades  all  the  states.  The  acts  give  to  the  appellants 
the  exclusive  right  to  use  their  steam-boats  on  all  the  waters 
of  the  state.  It  is  not  confined  to  any  particular  river  or  stream. 
The  state  might  equally  have  granted  an  exclusive  right  to  use 
sail-boats  or  row-boats,  or  boats  propelled  by  any  other  phy- 
sical power.  The  acts  are  penal,  and  grant  a  forfeiture  of 
steam-boats  used  by  others  to  the  appellants.  Suppose  a  steam- 
boat from  Canada  is  found  on  any  of  the  lakes  within  the  ter- 
ritory of  this  state ;  or  suppose  a  vessel,  propelled  by  steam, 
arrives  from  any  foreign  port,  or  from  the  state  of  New-Jersey, 
for  the  purpose  of  passing  through  the  sound  to  Connecticut, 
or  elsewhere,  could  it  be  seized  by  the  appellants,  as  forfeited 
by  these  acts?  Would  not  this  *interfere  with  foreign  com-  [*543J 
merce,  as  well  as  the  commerce  between  the  states  ?  Suppose 
the  use  of  sails  should  be  discontinued,  and  all  vessels  be  pro- 
pelled by  steam,  a  thing  in  the  imagination  of  the  appellants 
not  improbable,  could  no  vessel  enter  this  state,  without  their 
permission,  under  the  penalty  of  being  forfeited  ?  Would  not 
the  power  of  congress  to  regulate  commerce  be  defeated  ?  It 
is  enough  for  the  respondents,  if  the  monopoly  granted  to  the 
appellants  may  interfere  with  the  power  of  congress  to  regu 
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IN  ERROR,  late  commerce,  and  if  all  vessels  should  be  propelled  by  steam, 
ALBANY,     ^^^^  ''  would  wholljr  defeat  that  power.     The  possibility  or 

March,  1812.    probability  of  this  consequence,  is  sufficient  to  test  the  princi- 

^j^J^^j^^^^J^  pie  of  this  legislative  grant ;  and  the  general  principle  may  as 

V.  well  be  settled  now  as  at  any  other  time. 

Vah  iHflBir.  JiexX  as  to  the  retnedy,  by  injunction,  in  this  case.  The 
statute  which  grants  the  right,  has  also  given  the  remedy.  If 
the  party  claims  a  statute  right,  he  must  take  the  statute  rem- 
edy ;  not  claiming  a  right  at  common  law,  he  is  not  entitled  to 
a  common  law  remedy.  It  is  said  that  rights  created  by  stat- 
ute, are  equally  sacred  and  entitled  to  the  same  favor  as  those 
at  common  law.  But  common  law,  founded  on  the  wisdom 
and  experience  of  ages,  is  entitled  to  greater  favor  and  respect 
than  a  statute,  passed  hastily,  and  unadvisedly,  perhaps,  or  un- 
der the  influence  of  the  prejudices  and  feelings  of  the  times, 
or  of  a  party.  The  genius  of  the  common  law  is  opposed  to 
monopolies.  It  breathes  a  purer  spirit  of  liberty  and  justice. 
The  remedy  given  by  the  statute  is  the  forfeiture  of  the  boats ; 
and  whether  they  are  forfeited  or  not,  is  a  question  to  be  de- 
^  cided  by  the  common  law,  not  in  a  court  of  chancery.     By  an 

injunction,  the  appellants  seek  to  acquire  all  the  benefits  of  the 
forfeiture,  before  their  right  is  established.  The  trial  must  be 
at  law.  If  it  should  be  decided  that  the  appellants  have  no 
right,  the  injury  which  the  respondents  may  have  sustained  by 
the  injunction  will  be  great  and  irreparable.  The  impropriety 
of  the  interference  of  chancery  will  be  manifest.  If  the  ap- 
pellants prevail  at  law,  they  recover  not  only  the  boats,  but 
damages,  (3  BL  Com.  152.  Oo.  Jac.  682,)  of  which  the  pro- 
fits or  earnings  of  the  boats  will  be  the  measure.  The  statute 
then  gives  ample  remedy,  and  there  is  no  need  of  an  injunc- 
tion. If,  afler  the  right  of  the  appellants  has  been  settled  at 
law,  the  respondents  should  persevere  in  violation  of  that  right, 
it  will  then  be  time  enough  to  apply  for  an  injunction  to  pre- 
vent any  future  infractions.     Where  a  new  right  is  created  by 

[  *  544  ]  a  statute  which  gives  a  remedy,  that  is  the  *onIy  remedy  to 
which  the  party  can  resort.  It  would  be  otherwise,  if  there 
had  existed  an  antecedent  right  or  duty  at  common  law.  The 
statute  remedy  would  then  be  merely  cumulative  ;  but  the  ap- 
pellants can  have  no  other  remedy  than  what  the  statute  has 
given  them.  The  cases  (1  Saund.  135,  and  note  (1)  (4). 
Cro.  Jac.  644.  2  Burr.  803.  4  -Burr.  2323.  2351.  2406, 
2407.  2  Salk.  460.  4  Term  Rep.  202.  3  Term  Rep.  444. 
5  Term  Rep.  544.  5  Johns.  Rep.  175)  which  support  this 
principle  are  said  to  be  criminal ;  but  the  analogy  between 
criminal  cases  and  civil  rights  founded  on  penal  statutes,  is  per- 
fect, in  this  respect.  The  rule  is  the  same  and  must  apply  to 
both.  All  the  acts,  on  this  point,  being  in  pari  materia^  must 
be  taken  as  one  statute,  and  it  is,  therefore,  no  objection  to  the 
application  of  the  rule  that  the  first  statute  gives  no  remedy. 

It  is  a  general  principle,  that  no  party  can  come  into  a  court 
of  chancery,  in  aid  of  his  rights,  until  those  rights  have  been 
first  established  at  law.  (I  Atk.  082^284.  I  Vem.  120. 
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129.  275.  308.)     There  is  no  foundation  (or  the  distinction  mERRon 
suggested,  between  rights  flowing  from  the  royal  prerogative,     alb^ny, 
and  those  derived  from  parliament.     The  right,  in  either  case,    March,  isis. 
is  equally  valid.     The  exercise  of  slate  power  may  be  looked  ^livihwiw 
upon  with  as  much  jealousy  as  the  exercise  of  prerogative.  v. 

The  exclusive  right  granted  to  the  appellants  is  afranckise,  or    ^^'  h»anf. 
monopoly y  and  not  entitled  to  any  peculiar  favor. 

The  opinion  of  Mr.  Justice  Yates^  {Miller  v.  Taylor^  4 
Burr,  2303.  2324—2328.  2407—2417.  Donaldson  v.  Beck- 
ett y  2  Bro.  C.  C.  129,)  as  to  the  rights  of  authors,  did  not 
prevail  in  the  House  of  Lords.  They  reversed  the  judgment 
below,  on  the  ground  that  the  common  law  right  was  abridged 
or  taken  away  by  the  statute ;  and  that  the  author  had  no 
other  right  or  remedy  than  what  is  founded  on  the  statute. 
Eight  out  of  the  eleven  judges,  who  gave  their  opinions  on 
the  questions  stated  by  the  lords,  were  in  iavor  of  the  common 
hw  right ;  but  five  out  of  six  were  of  opinion  that  it  was 
abridged  or  taken  away  by  the  statute  of  8  Anne  (a\  YateSy  jJ^Kj^}^^ 
J.  denied  the  property  of  authors  at  common  law  altogether,    a  p^'^gave'nS 

But  there  are  several  cases  since  the  statute  of  Anne,  in  which  ooinion  in  the 
injunctions  have  been  refused.  (4  Burr.  2327.  2  Atk.  141.  loMs*;  but  a 
5  Ves.  24.  8  Ves.  215,  in  note.)  The  true  and  reasonable  ^*"  JJ"***,"'°®3 
rule,  undoubtedly  is,  that  the  party  should  first  establish  his  lo^lbe^  opinion 
legal  right,  before  he  asks  a  remedy.  An  injunction  is  intend-  expressed  by 
ed  to  quiet  the  *party  in  the  possession  of  his  right  The  rule  [  *  545  ] 
contended  for  by  the  appellants  inverts  the  natural  order  of  bim  in  the  Court 
proceeding.  It  administers  the  remedy  before  the  right  is  as-  autfors^iiad'*a 
certained.  The  plaintiff  must  prove  his  debt  before  he  is  en-  legal  property 
titled  to  execution.  That  injunctions  should  not  issue  before  uons^"ind^n- 
the  right  of  the  party  is  established,  is  a  principle  of  the  Eng-  dent  of  the  pro- 
lish  hwy  settled  anterior  to  the  American  revolution.  The  gtaluiS- Mt£S 
few  instances  in  which  injunctions  were  granted  before  the  the  '  twelve 
right  was  ascertained,  were  in  particular  and  extreme  cases,  in  |aci^t«u3Iy  di- 
order  to  prevent  irreparable  mischief.  Such  was  the  case  rela-  vided  on  tUa 
tive  to  the  publication  of  the  letters  of  Pope.  In  the  case  of  f^.t^^^'^J 
Thompson  and  others  v.  StanhopCy  the  publication  of  the  pri-  pinions  are  sta- 
vate  letters  of  Lord  Chesterfield  might  have  been  an  irrepara-  *^^^  '^tho 
ble  injury  to  many  living  persons.  In  MeMUs's  case,  the  iudges,  beside* 
property  had  been  stolen,  firaudulently  and  piratically.  If  the  werei^fajjj^!' 
English  Court  of  Chancery  has  laid  down  a  different  rule,  iheptrpehaiyot 
since  our  revolution,  this  court  is  not  bound  to  adopt  it.  It  }J^  *^*^"irt? 
ought  to  preserve  the  law  as  it  then  stood,  in  its  primitive  though    Narei 

nnritv  ^^    Oould  a- 

i  /*  ^m^d  ivitk 

In  Gumey  v.  Longman,  (13  Ves.  493,)  Dord  Eldon  ex-  Eyre,  Perrott, 
pressed  great  reluctance  to  granting  an  injunction,  until  the  ^J^  JJJjJ  ^^ 
right  was  established  at  law ;  and  he  granted  it,  under  the  pe-  had  'been   a- 
culiar  circumstances  of  that  case.     In  Field  v.  Jackson  (2  k^;?^^^'  J'y 
Dick.  599)  the  chancellor  refused  an  injunction  to  stay  waste^  the  sututa. 
because  the  right  was  doubtfiil.     It  arose  upon  the  construc- 
tion of  an  act  of  parliament,  which  was  doubtful;  and,  there- 
fore, he  would  not  grant  it. 

In  Hogg  V.  Kirbyy  (8  Ves.  215.  224,)  Lord  Eldon  sanc- 
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INERROIL   tions  the  observations  of  Lord  Mansfield ^  in  Miller  v.  Tay* 

ALBANY      '^'     '^^^  principle  on  which  injunctions  had  been  granted 

ifareh,  18IS.    was,  that  damages  did  not  give  adequate  relief.     The  chancel- 

^J^J^IJJ^^^^^  lor  either  examines  the  books,  or  refers  them  to  a  master,  to 

V.  report  whether  there  has  been  a  piracy  or  fraud  in  the  second 

▼a»  Imobv.    publication,  and  an  injunction  issues  if  such  appears  to  be  the 

fiict. 

The  principle  on  which  all  these  cases  of  injunctions  pro- 
ceeded, is  founded  on  the  doctrine  in  the  case  of  waste.  For 
the  destruction  of  trees  planted  by  an  ancestor,  and  consecra* 
ted  to  the  affections  and  feelings  of  a  family,  no  damages  can 
afford  a  compensation. 

In  the  present  case,  full  compensation  in  damages  can  be 
obtained.  All  the  profits  made  by  the  respondents  may  be  re- 
covered by  the  appellants.  But  if  it  should  be  found  that  the 
respondents  have  the  ri^ht,  an  injunction  would  work  an  irre- 
parable mischief  to  them,  for  they  never  could  obtain  an  in- 
demnity from  the  appellants. 
[*546]  *T.  A,  Emmet y  in  reply.     It  has  been  properly  admitted  by 

one. of  the  counsel  for  the  respondents,  that  if  the  right  of  the 
appellants  was  valid,  the  remedy  followed  of  course.  The 
question  involved  in  this  cause,  though  of  great  importance,  is 
nothing  more  than  a  question  of  property.  This  court  is  not 
called  upon  to  examine  into  the  wisdom  or  expediency  of  these 
acts  of  the  legislature,  nor  as  to  the  policy  of  monopolies.  Such 
im  inquiry  would  be  altogether  extrajudicial.  Be  the  laws  ever 
so  impolitic  or  unwise,  it  is  the  duty  of  this  court  to  pronounce 
upon  them  as  they  find  them.  Much  the  greater  part  of  the 
arguments  of  the  learned  counsel  on  the  other  side,  might, 
therefore,  have  been  spared,  as  wholly  irrelevant ;  and  if  all 
that  has  been  said  about  the  expediency  of  the  acts,  and  the 
odious  nature  of  monopolies^  be  taken  away,  the  specious  body 
of  their  argument  will  be  reduced  to  a  mere  skeleton,  without 
flesh  or  muscle.  These  laws,  after  being  enacted  by  the  dif- 
ferent branches  of  the  legislature,  have  passed  five  different 
councils  of  revision,  composed  of  the  collected  wisdom  of  the 
state,  and  when  the  eyes  both  of  the  legislature  and  the  coun- 
cil were  open  to  the  constitutional  objections  which  have  been 
mentioned.  If  it  were  proper  to  cite  such  authority  here,  it 
might  be  said,  that  there  had  been  five  adjudications,  by  five 
successive  sets  of  judges,  on  the  very  question  now  before  the 
court. 

These  laws  must  be  considered,  prima  facie,  valid,  and  their 
invalidity  must  be  clearly  shown  by  the  respondents. 

Granting,  however,  to  the  respondents,  the  benefit  of  their 
propositions,  the  acts  must  be  deemed  valid  so  far  as  they  do 
not  interfere  with  patents  for  inventions,  or  the  regulations  of 
commerce.  A  statute  may  be  good  in  part  and  void  in  part 
It  is  void  for  the  excess  merely  ;  and  so  far  only  as  it  must,  of 
necessity,  be  void. 

1.  These  laws  do  not  infringe  the  power  of  congress  to  grant 
patents  for  inventions.  Congress  can  only  secttre,  not  create 
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a  benefit,  and  this  security  or  exclusive  right  can  be  given  only  IN  error. 
to  authors  and  inventors.    Congress  can  only  legislate  as  to     aLbany 
inventions ;  and  this  state  may  legislate  on  subjects,  concern-   ^'arch.  isii. 
ing  which  congress  cannot  legislate.  ^LiTurGSToiT 

Because  the  appellants  have  not  called  their  steam^boat  an  v. 

invention,  the  respondents  have  assumed  that  it  was  none,  and  ^^*  l*«w. 
have  endeavored  to  strip  the  appellants  of  all  merit  or  claim  to 
legislative  patronage.  But  the  appellants,  if  they  are  not  in- 
ventors, have,  at  least,  the  merit  of  introducing  a  very  valua- 
ble improvement  *from  Europe.  Every  civilized  nation  pro-  [  *  547  ] 
tects  imported  improvements.  What  would  Great  Britain 
have  been,  had  she  not  wisely  availed  herself  of  the  discove- 
ries and  improvements  of  other  countries  ?  By  nature,  less 
{ertile  than  the  islands  of  the  Mediterranean^  she  has  by  the 
aid  of  foreign  genius,  by  .securing  an  exclusive  right  to  import- 
ed improvements,  fertilized  her  soil,  extended  the  arts,  enlarged 
commerce,  and  amassed  wealth  and  power  above  all  the  isles 
of  the  ocean,  and  which  have  enabled  her  to  contend  with  the 
greatest  nations  of  the  earth.  Can  this  country  expect  to  take 
its  eagle  flight,  and  to  reach  its  high  destinies,  bv  the  strength 
of  its  own  genius  alone,  without  the  aid  of  foreign  invention  ? 
If  the  states  cannot  protect  and  reward  imported  improvements, 
congress  certainly  cannot.  It  can  only  patronise  inventions. 
But  this  power  exists  in  every  sovereignty.  It  must  exist  in 
the  states.  It  is  an  attribute  of  sovereignty  retained  by  them, 
that  they  might  promote  the  welfare  and  happiness  of  the  peo- 
ple, by  conferring  rewards  on  the  authors  of  useful  discoveries, 
and  encouraging  foreign  genius  to  become  domiciliated  in  the 
land. 

Monopoly  is  a  technical  term.  It  is  a  prerogative  grant,  in 
hostility  to  the  public  good.  Who  ever  heard  of  a  monopoly 
erected  by  act  of  parliament  ?  This  legislative  grant  was  in- 
tended to  compensate  genius  for  introducing,  extending,  and 
perfecting,  the  invention  of  others.  A  public  benefit  was  con- 
templated ;  not  from  the  pride  of  invention,  but  from  the  en- 
joyment of  the  machine. 

Though  the  appellants  do  not  claim  as  inventors,  yet  we 
contend  that  even  a  patent  from  congress  to  the  respondents 
would  not  defeat  this  legislative  grant. 

The  power  to  promote  science  and  the  useful  arts,  by  grant- 
ing patents  to  the  inventors,  is  a  concurrent  power.  Instead 
of  having  to  contend  with  the  opinion  of  the  able  writer  of  the 
"  Federalist/^  who  has  been  so  warmly  and  justly  eulogised 
by  my  learned  friends,  I  hope  to  secure  him  on  the  side  of  the 
appellants,  and  avail  myself  of  his  authority  to  show  that  some 
of  the  powers  granted  to  congress  are  concurrent.  He  regards 
all  powers  not  exclusively  delegated  to  the  United  States,  as 
retained  by  the  states.  This  exclusive  alienation  of  state  sove- 
reignty by  the  states,  he  considers  as  existing  in  three  cases : 
1  Where  the  constitution  has,  in  express  terms,  granted  an 
exclusive  authority  to  the  union ;  2.  Where  it  is  granted  to  the 
union,  and  the  states  are  expressly  ^prohibited  from  exercising 
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m ERROR,  the  like  authority  ;  and,  3.  Where  an  authority  is  granted  to 
ALBANY     ^^  United  States,  to  which  a  similar  authority  in  the  states 
March,  isii    would  be  absolutely  and  totally  contradictory  and  repugnant 
'V^"^^^""^'^^  The  third  class  of  cases  appears  wholly  unnecessary,  aikl  ought 
T.  to  be  rejected.     He  admits  that  ^^  it  is  not  a  mere  possibility  of 

Tab  lifOBir.  iaconvenience  in  the  exercise  of  powers,  but  an  immediate 
constitutional  repugnancy,  that  can,  by  implication,  aKenate 
and  extinguish  a  pro-existent  right  of  sovereignty.^  This 
opinion,  on  the  subject  of  a  concurrence  of  powers,  is  explicit- 
ly stated  at  the  conclusion  of  the  thirty-second  number.  That 
**  the  necessity  c^  a  concurrent  jurisdiction,  in  certain  cas^, 
results  from  the  division  of  the  sovereign  power :  and  the  rule 
that  all  authorities,  of  which  the  states  are  not  explicitly  de- 
vested in  favor  of  the  union,  remain  with  them  in  full  vigor,  is 
not  only  a  theoretical  consequence  of  that  division,  but  is 
clearly  admitted  by  the  whole  tenor  of  the  instrument.''  For 
^^  notwithstanding  the  afBrmative  grants  of  general  authorities, 
there  has  been  the  most  pointed  care,  in  those  cases  where  il 
was  deemed  improper  that  the  like  authorities  should  reside  in 
the  states,  to  insert  negative  clauses  prohibiting  the  exercise  of 
them  by  the  states.'^ 

Is  this  case,  then,  any  thing  more  than  an  accidental  or  oc- 
casional interference  in  the  policy  of  a  branch  of  the  adminis- 
tration of  the  union  ?  Is  it  a  case  which  necessarily  implies 
an  absolute  contradiction  and  repugnancy  to  the  power  given 
to  congress  ? 

The  power  to  lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, is  stated  by  the  author  of  the  Federaliat  to  he  blcou*' 
current  power,  except  as  to  wh(v^  is  expressly  prohibited,  in 
the  next  section,  to  the  several  states.  Would  it  be  uncon- 
stitutional in  the  state  of  New-  York  to  pay  a  portion  of  the 
debt  of  the  United  States,  or  for  congress  to  receive  such  a 
payment? 

As  to  providing  fi>r  the  common  defence,  can  this  state  erect 
a  fort  or  bulwark  for  its  defence,  without  benefiting  a  neighbor- 
ing state,  or  the  United  States  ? 

A  state  could  not  have  a  power  to  borrow  money  on  the 
credit  of  the  United  States ;  and  that  is  a  power  necessarily 
exclusive. 

But  is  the  power  to  regulate  commerce  with  the  Indian 
tribes  exclusive  ?  The  legislature  of  this  state  have  passed 
acts  on  that  subject,  regulating  commerce  with  them. 

The  power  to  regulate  commerce  with  foreign  nations,  and 

among  the  several  states,  is  restricted  by  the  prohibition  to  the 

states  to  make  any  treaties,  alliance,  or  confederation,  or  to 

[  *  549  ]      enter  *into  any  compact  or  agreement  with  another  state  or 

foreign  power. 

The  states  are  expressly  prohibited  from  coining  money y  and 
of  course,  from  regulating  its  value ;  but  have  they  not  a  con- 
current power  to  regulate  the-  value  of  foreign  coin  ?  But  con« 
gress  have  acted  on  the  subject  Is  not  the  standard  of  we^Cs 
and  measures  regulated  by  a  law  of  this  state  ? 
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The  establishment  of  post-offices  tod  po^-rotids  is  abo  con*  INBRROH. 
current.    For  if  congress  had  n^ected  to  efiftablish  them,  mi^t     albant, 
not  this  state  have  provided  for  the  enjoyment  of  so  great  a   March,  isn. 
public  convenience  by  its  citizens  ?  ^jT^^^"^*""^^^ 

The  power  to  establish  a  judiciarjr  could  not  have  beeft  be-        *vf ** 
fore  possessed  by  the  states,  and  is,  therefore,  necessarily  ex*   ^*"  !»•*». 
elusive. 

The  power  to  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  was  not  vested,  in  right  of  sovereignty^ 
in  the  states,  but  had  always  been  exercised  by  congress. 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  conceniing  captures  on  land  and  water,  are  powers 
expressly  denied  to  the  states.  ^ 

Though  congress  have  power  to  raise  armies,  provide  and 
maintain  a  navy,  and  make  rules  for  the  r^ulation  of  the  land 
and  naval  forces,  may  not  the  executive  of  this  state  call  out 
the  militia  to  support  the  laws,  suppress  insurrection,  or  repel 
invasion  ?  Is  the  state  government  palsied,  and  incapable  of 
self  defence,  b^ipause  congress  has  the  supreme  legislative  pow- 
er ?  Has  not  the  state  a  right  to  regulate  the  conduct  of  the 
militia  or  troops  of  the  United  States^  while  within  its  jurisdic- 
tion, though  it  cannot  order  or  direct  them  as  to  their  service  ? 

The  only  section  in  whidh  the  term  exclusive  is  used,  is  that 
which  gives  to  congress  the  ''  exercise  of  exclusive  legislation, 
in  all  cases,"  over  a  district  of  ten  miles  square,  and  over  places 
purchased  by  consent  of  the  states,  for  the  erection  of  forts,  &c. 

It  has  been  inferred  from  the  language  used  in  the  Federal' 
iety  (No.  forty-three,)  in  speaking  of  the  power  to  promote  the 
progress  of  science  and  useful  arts,  by  '*  securing  for  a  limited 
time  to  authors  and  inventors  the  exclusive  right  to  their  re- 
spective writings  and  discoveries,"  that  "  the  states  cannot 
^ectually  make  provision  for  either  of  the  cases,"  that  the 
author  considered  the  power  exclusive.  But  that  is  cleariy  not 
a  reason  for  taking  away  the  power  from  the  states.  They  may 
make  the  best  provision  in  *their  power ;  and  congress  may  [  *  550  ] 
make  still  more  efficacious  laws  on  the  subject. 

Again,  it  is  said  that  the  state  power  has  been  absorbed  by 
the  plenary  exercise  of  the  power  of  congress.  Absorption  is 
always  in  proportion  to  the  absorbing  power.  If  half  is  absorb- 
ed, the  other  half  remains.  But  this  is  not  the  language  of  the 
constitution,  which  is  plain  and  simple  ;  uid  the  rights  of  the 
states  are  not  to  be  explained  away  by  metaphors  and  figures 
of  speech.  ' 

To  exclude  the  exercise  of  power  by  the  states,  diere  must 
be  a  complete,  entire  and  exclusive  legislation  on  the  subject 
by  congress.  If  there  is  an  implied  exclusion  arising  from  any 
constitutional  incompatibility  in  the  exercise  of  the  powers  of 
the  two  governments,  it  must  be  as  old  as  the  constitution  itself. 
It  must  be  a  plenary  power  which  has  existed,  ab  int^to,  so 
that  from  that  moment  the  power  of  the  states  was  extinct. 

The  result  of  the  argument  of  the  respondents  is,  that  there 
can  be  no  concurrent  power  where  the  exercise  of  the  power  by   , 
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MS  ERROR,  congress  would  exhaust  the  subject.     To  this  we  agree,  with 
XLRji^Y^  the  addition  of  its  being  a  plenary  exercise  of  power  ;  for  noth- 
March,  isil    ing  but  an  entire,  plenary,  and  exclusive  exercise  of  the  powet 
Y^"'^''*^^  can  exhaust  the  subject. 

T.  The  federal  constitution  was  adopted  by  this  state  in  ITSS, 

Va«  iifflu.  yet  we  find,  on  the  26th  February^  1789,  a  few  weeks  before 
the  meeting  of  the  first  congress  under  that  constitution,  the 
legislature  passed  a  law  for  '*  securing  to  James  Bumsey  the 
sole  right  and  advantage  of  making  and  employing,  for  a  limit- 
ed time,  the  several  mechanical  improvements  by  him  lately 
invented."  (2  Oreenlecff^a  edit,  of  Laws,  p.  271.)  This  law 
was  passed  aAer  the  powers  in  relation  to  the  subject  were  ab- 
*BoIutely  transferred  by  the  constitution,  according  to  the  con- 
struction given  by  the  respondents'  counsel,  to  congress.  Yet 
that  law  was  passed  by  men  perfectly  conversant  with  the  fed- 
eral constitution.  Rumaey  was  a  Pirginiany  and  he  obtained 
a  similar  patent  from  almost  every  state  in  the  union,  which 
shows  that  the  states  understood  that  they  still  retained,  not- 
withstanding the  new  constitution,  a  power  of  l^islation  on  the 
subject.  These  laws  furnish  a  cotemporary  and  authoritative 
exposition  of  the  constitution,  and  vindicate  the  power  of  the 
states  even  as  to  mechanical  inventiona. 

In  the  year  1789,  certain  amendments  to  the  constitution 
were  proposed ;  and  of  the  articles  adopted,  the  ninth  and 
tenth  were,  "  that  the  enumeration  in  the  constitution  of  cer- 
[  *  551  ]  tain  rights,  shall  *not  be  construed  to  deny  or  disparage  others 
retained  by  the  people."  That  <'  the  powers  not  delegated  to 
the  UnUed  Siaies  by  the  constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people." 

The  convention  of  this  state  adopted  the  constitution  with 
the  explanation  given  by  General  HamiUan^  who  was  a  mem- 
ber, that  no  powers  were  conferred  on  congress  but  such  as 
were  explicitly  given  by  the  constitution. 

The  sixth  article  of  the  constitution  is  the  master-key  to  what 
is  meant  by  concurrent  power.  It  declares  that  "  the  constitu- 
tion and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land ;  and  the  judges  in  every  state  shall  be  bound  there- 
by, any  thing  in  the  constitution  or  laws  of  any  state  notwith- 
standing." When,  then,  will  the  supposed  collision  or  inter- 
ference between  the'  laws  of  confi:ress  and  of  the  states  arise  ? 
Whenever  congress  exhausts  the  subject  by  a  plenary  exercise 
of  its  legislative  power,  then  the  laws  of  the  states  must  inter- 
fere with  the  law  of  congress.  In  no  other  respect  is  congress 
supreme.     Its  supremacy  is  coextensive  with  its  legislation. 

The  act  of  congress  of  the  \4th  of  April,  1802,  relative  to 
naturalization,  (7  Cong,  sess,  1.  c.  28,)  does  exhaust  the 
subject.  It  declares  "  that  any  alien,  being  a  free  white  person, 
may  be  admitted  to  become  a  citizen  of  the  United  States,  or 
any  of  them,  on  the  following  conditions,  and  not  (dherwise.*' 
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Until  this  plenary  exercise  of  the  power  by  congress,  the  power  in  error, 
of  the  states  was  concurrent.    This  act  of  congress  admits  that     albany 
a  concurrent  power  did  exist  in  the  states  ;  else,  the  terms  ^'not    March,  isii 
otherwise"  were  useless ;  but  they  were  inserted  to  take  away  ""J^J^^JJ^^^*^ 
the  exercise  of  a  concurrent  power  on  the  subject.     In  CoUett  v. 

V.  CoUett,  decided  in  1792,  the  Circuit  Court  of  the  United  VAnUrcir. 
States,  consisting  of  Justices  fVilson,  Blair  and  Peters,  were  • 
of  opinion  that  the  states  did  enjoy  concurrent  authority  on  the 
subject ;  but  that  their  individual  authority  could  not  be  exer- 
cised, so  as  to  contravene  the  rule  established  by  the  authority 
of  the  union.  *The  term  uniform,  as  applied  in  regard  to  the 
rule  of  naturalization,  has  the  same  meaning  as  when  used  in 
the  first  paragraph  of  the  eighth  section,  in  regard  to  duties, 
imposts  and  excises.  It  relates  to  the  mode  or  manner  of 
exercising  the  power  by  congress ;  not  that  the  states  should 
not  lay  any  such  taxes.  It  means  only  that  the  law  ^should  be  [  *  552  } 
uniform  in  all  the  states ;  so  that  a  person  should  not,  by  two 
years'  residence  in  Virginia,  five  years'  residence  in  New- Jer- 
sey, and  three  years  in  New-York,  be  entitled  to  be  admitted 
as  citizens.  If  the  argument  of  the  respondents  is  sound,  then 
the  states,  after  the  adoption  of  the  constitution  of  the  United 
States,  had  no  right  to  naturalize  aliens.  Yet  we  find  that  the 
legislature  of  this  state,  by  an  act  passed  the  28th  of  February, 
1789,  (2  Greenleaf^s  edit,  of  Laws,  p.  279,)  did  naturalize, 
by  name,  above  one  hundred  persons,  many  of  whom  rank 
among  our  most  respectable  citizens.  In  the  case  of  The  Uni- 
ted States  V.  Viliato,  (2  DaUas'  Hep.  371,)  Judge  Iredell, 
though  he  intimated  an  opinion  that  the  power  of  naturalization 
operated  exclusively  as  soon  as  it  was  exercised  by  congress, 
did  not  think  it  necessary  to  decide  that  point,  and  the  cause 
was  determined  on  a  different  ground. 

^  It  has  been  said  that  the  law  of  congress  relative  to  patents 
shows  that  the  laws  of  the  states  were  regarded  as  incompatible, 
since  it  requires  persons  to  surrender  up  the  rights  derived  from 
the  states,  before  they  can  obtain  patents  from  the  United 
States.  It  was  not  until  1793  that  this  clause  was  introduced. 
It  is  not  to  be  found  in  the  act  of  1790. 

All  the  states  had  granted  exclusive  rights  before  the  act  of 
1793.  To  repeal  or  destroy  those  grants  would  have  been  a 
breach  of  good  faith;  an  act  of  turpitude.  Congress  holds  out 
inducement  by  superior  privileges,  to  the  patentees  under  the 
states  to  surrender  their  rights,  and  thereby  exonerate  the  states 
from  their  grants. 

Congress  gives  the  exclusive  right  for  fourteen  years ;  it  might 
have  been  for  one  year  only.  Is  that  a  plenary  exercise  of  the 
legislative  power  on  the  subject?  There  is  no  prohibitory 
clause,  as  in  the  naturalization  law  of  1802.  May  not  the 
states,  after  the  expiration  of  the  fourteen  years,  give  to  the 
patentee  an  exclusive  privilege  within  the  state,  for  fourteen  or 
twenty  years  more  ?  To  take  away  the  power  of  the  state,  con- 
gress must  have  exercised  complete  and  entire  legislation,  by 
using  words  of  exclusion.    The  grant  of  the  state  is  good  so  far 
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IN  ERROR,  as  the  state  has  power,  and  is  v(Md  only  for  the  excess.     There 
ALBANY      niust  be  an  actual  interference  between  the  two  laws,  to  read«r 

jHarch,  1812.    that  of  the  State  void.     It  is  not  to  be  considered  void,  because 

Y^**^"^^"^^  some  unborn  regulation  of  congress  may,  by  possibility,  here- 

iTiRoiTov    ^^^  exist,  with  which  it  might  interfere. 

Vaji  iKasir.        But  though  not  stated  in  the  bill,  we  assert  that  this  mode 

^    of  propelling  a  boat  by  steam  is  an  invefUioHy  and  even,  as 

such,  we  contend  that  the  appellants  have  a  right  to  the  enjoy* 

[  *  553  ]  ment  of  it,  under  *the  law  of  the  state.  Congress  have  not 
power  to  confer  a  boon  or  reward.  Its  power  is  merely  to 
$ecure  a  right  for  a  limited  time.  The  merit  or  demerit  of  the 
subject  is  not  examined.  The  act  of  congress  makes  only  a 
general  and  indiscriminate  regulation;  it  does  not  reward 
genius.  It  makes  no  distinction  between  the  inventor  of  a 
steam  engine  and  one  who  invents  a  smoke-jack.  The  state 
grants  and  creates  an  estate,  and  rewards  the  inventor.  The 
patent  merely  secures  the  property  to  the  inventor  for  a  certain 
time.  It  proceeds  as  to  authors,  on  the  common  law  notion  ^ 
as  to  inventors,  on  natural  rights.  In  England^  the  exclusive 
privilege  was  enlarged  to  Harris  if  Bolton,  by  act  of  parlia- 
ment The  patent  law  only  makes  the,  book  or  machine  tan* 
gible  property,  by  clothing  the  productions  o(  the  mind  with 
the  attributes  of  personal  property.  It  puts  the  author  or  in- 
ventor in  possession  of  the  production  of  his  mind,  which,  after 
being  disclosed,  would  become  the  property  of  the  public.  It 
puts  it  on  the  footing  of  a  chattel.  It  gives  no  remedy  for 
obstructing  the  exercise  of  the  right.  This  shows  that  it  was 
meant  to  secure  the  mere  property  only ;  and  leave  it  to  the 
several  states  to  regulate  the  enjoyment  or  use  of  it,  in  the 
same  manner  as  every  other  right  of  property.  A  state  may 
prohibit  or  take  away  the  enjoyment  of  real  or  personal  proper- 
ty, whenever  it  deems  it  necessary  to  the  public  good.  The 
patent  right  is  to  be  enjoyed  fully  and  amply,  so  far  as  i\  does 
not  contravene  the  laws  of  the  several  states.  Suppose  a  pa- 
tent should  be  granted  under  the  United  States  to  Mr.  JFVittofi, 
for  his  torpedoes,  a  dreadful  instrument  of  destruction,  could 
not  this  state  prohibit  him  from  planting  them  in  the  harbor  of 
iVeto-  York,  to  the  danger  of  every  vessel  that  might  touch 
them?  What,  then,  becomes  of  thu  doctrine,  that  patent  in- 
ventions may  force  themselves  into  our  fields  and  habitations, 
and  stride  over  the  land  as  a  blessing  or  a  pestilence,  while  the 
states  must  bow  in  homage,  or  reverential  horror,  to  the  potent 
and  pestilential  patent. 

Admit  that  the  states  might  combine  by  their  laws  against 
the  patent  invention.  Can  a  state  make  no  law  for  fear  of 
such  a  possible  combination  ?  But  every  state  may,  in  defence 
of  the  morals  of  its  citizens,  prevent  the  sale  of  splendid  and 
seducing  pictures,  though  they  are  patent  property.  Georgia 
permits  the  importation  of  slaves.  But  may  not  all  the  other 
states  enter  into  a  hallowed  combination  against  this  immoral 
and  detestable  commerce  ?     Each  state  may  regulate  the  intro- 

[•554]  duction  or  use  of  property  within  ♦its  jurisdiction,  whether  it 
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be  patent  property  or  not.  The  constitution  of  the  United  m  error 
Slates  does  not  prevent  this  state  from  filling  np  the  mouth  of 
the  HudsoHy  so  as  to  prevent  the  navigation  altogether.  If 
such  a  thing  should  be  done,  however  we  might  deplore  the 
madness  or  folly  of  the  measure,  it  would  be  an  act  of  sovereign* 
ty  to  which  all  must  submit.  The  only  control  or  check  to 
such  an  exercise  of  power  must  be  the  good  sense  of  the  legis- 
lature, the  interests  of  the  people,  and  the  force  of  public 
opinion. 

If  the  public  good  should  require  it,  might  not  the  legislature 
prohibit  the  navigation  of  the  Hudson  by  vessels  of  a  particu- 
lar size  or  construction  ? 

Suppose  a  bar  in  the  river,  over  which  vessels  only  of  a  cer-. 
taiii  tonnage  could  pass,  and  a  person  should  invent  a  mode  of 
removing  the  bar,  could  not  the  legislature  reward  the  genius 
of  the  inventor,  by  requiring  ail  vessels  of  a  larger  size  to  pay 
him  a  certain  toll  ?  Would  not  the  legislature  of  Pennsyl- 
vania grant  an  exclusive  privilege,  as  to  navigating  above  the 
first  falls  of  the  De/atoare,  to  the  genius  who  should  be  able  to 
remove  that  obstruction,  and  thereby  confer  so  great  and  last- 
ing a  benefit  on  the  state  ?  Has  not  the  steam-boat  cleared 
the  Hudson  of  the  bar  of  ignorance  and  prejudice,  and  con- 
ferred an  equal  benefit  on  the  public  ?  The  steam-boats  do 
not  hinder  or  prevent  the  ancient  mode  of  navigating  the  Hud^ 
son.  All  vessels  and  boats  with  sails  are  as  free  to  pass  as  be- 
fore.    All  existing  rights  are  left  unimpaired. 

How  do  these  acts  interfere  with  the  regulation  of  foreign 
commerce  ?  The  boats  do  not  transport  merchandise ;  they 
carry  passengers  only.  If  they  did,  in  part,  interfere  with  the 
law  of  the  United  States^  they  would  still  be  valid  for  the  re- 
sidue ;  for  it  is  not  denied,  that  where  there  is  an  actual  coU 
lision  with  the  law  of  congress,  the  state  law  must  yield.  But 
this  interference  must  be  pointed  out. 

If  the  power  of  congress  to  regulate  foreign  commerce  is  ab* 
solutely  exclusive,  so  must  be  the  power  to  regulate  the  trade 
with  the  Indians^  and  between  the  different  states.  The  con- 
struction contended  for  by  the  respondents  would  break  down 
our  toll-gates  and  bridges,  ruin  our  canals,  destroy  our  ferries 
and  every  other  arrangement  for  the  accommodation  of  the 
public,  and  the  convenience  of  social  intercourse*  In  how 
many  instances  does  our  statute  book  exhibit  regulations  as  to 
foreign  commerce  ?  From  the  1st  of  June  to  the  Ist  of  Novem* 
befy  no  foreign  vessel  *can  come  up  to  the  custom-house,  but 
must  remain  at  Staten  Island;  and  every  vessel  must  pay  a  sum 
of  money  to  the  health-ofiScer  appointed  by  the  state  ;  masters 
of  vessels  must  report  their  passengers,  and  give  security  to  the 
mayor  of  New-York  that  they  do  not  become  chargeable  as 
paupers.  Slaves  cannot  be  imported,  though  in  some  other 
states  deemed  articles  of  merchandise.  Hides  and  other  nox- 
ious articles  cannot,  at  certain  seasons  of  the  year,  be  landed ; 
and,  in  a  thousand  other  instances,  the  legislature  of  this  state 
have  made  regulations  affecting  foreign  commerce.     1  he  prin- 
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IN  ERROR,  ciple  of  the  respondents  would  carry  havoc  through  your  statute 

ALBANY,     book.     The  quarantine  laws  and  regulations  of  the  state  are 

March,  1812.    recognised  and  enforced  by  an  act  of  congress.     {Vol.  4.  p. 

^J^*^^^^^^^  259.     5  Cong,  sess.  3.  c.  1 18.)     All  these  state  regulationft 

V.  are  valid,  subject,  however,  to  yield  to  any  express  law  of  con- 

Vaii  Lioeb.    gi-ess  on  the  same  points. 

The  constitution  of  the  United  States,  by  prohibiting  the 
states  from  laying  a  duty  on  imports,  admits  the  power  of  the 
states  to  regulate  commerce.  Acts  of  the  state  co-ordinate 
with  those  of  the  United  States  are  good.  If  congress  makes 
a  particular  port  of  entry,  the  state  cannot  prohibit  the  entry 
of  vessels  there.  If  congress  should  declare  Harlaem  to  be  a 
port  of  entry,  what  is  to  become  of  Cole*s  Bridge  over  that 
river?  Should  Albany  be  made  a  port  of  entry,  cannot  the 
state  erect  a  bridge  across  the  Hudsonbe\ow  that  city  ?  Every 
toU-bridge  leading  to  other  states,  over  which  merchandise  is 
carried,  is  a  regulation  aflecting  commerce.  What  is  the  Cay- 
uga ferry  but  a  commercial  regulation,  by  which  a  transit  duty 
is  collected  on  the  road  to  Canada!  Barton's  Mills  and  ferry, 
at  Niagara^  regulate  the  commerce  with  Canada,  Yet  the 
United  States  have  submitted  to  all  these  regulations.  The 
counsel  for  the  respondents  call  these  municipcd  regulations ; 
but,  under  the  name  of  a  municipal  regulation,  can  the  state 
regulate  foreign  commerce  ?  In  Perrin  v.  Sikes,  {Day*s  Cases 
in  Error y  19,)  a  grant  by  the  legislature  of  Connecticut  of  an 
exclusive  privilege,  with  a  penalty,  to  run  stage  wagons  on  th« 
.  post  road  as  far  as  the  line  of  the  state  was  held  valid.  The 
mail  of  the  United  States,  and  the  troops  of  the  United  States 
passing  toll-gates  and  bridges,  are  obliged  to  pay  toll.  The 
right  to  exact  the  toll  in  those  cases  has  never  been  questioned 
by  the  United  States,  The  best  public  works,  and  the  most 
valuable  stock  in  the  states,  would  be  annihilated  by  the  argu- 
ment of  the  respondents,  under  the  idea  of  a  possible  interfer- 
ence with  the  power  of  congress  to  regulate  commerce, 
f  •  556  ]  *Congress  has  power  to  pass  uniform  laws  on  the  subject  of 

bankruptcy  ;  but  are  the  state  insolvent  laws,  which  are  in  sub- 
*  stance  bankrupt  laws,  unconstitutional  ?  The  word  uniformj 

in  the  constitution,  is  not  an  enlarging,  but  a  restrictive  word. 
Then  as  to  the  remedy  by  injunction.  The  act  of  the  last 
session  (Sees.  34.  c.  200)  is  a  legislative  interpretation  of  the 
law,  and  expressly  recognises  the  right  of  the  appellants  as  well 
as  the  remedy.  Why  should  the  cause  be  sent  to  law  to  try 
the  title,  when  that  title  is  clear  ?  Cases  are  sent  to  be  tried  at 
law  to  clear  up  a  doubtful  point.  Is  not  this  court  competent, 
with  the  aid  of  the  five  judges,  to  decide  every  legal  question  ? 
Issues  at  law  are  directed  by  chancery,  to  take  the  opinion  of 
the  law  judges  as  to  the  validity  of  a  grant,  or  to  try  a  doubt- 
.  ful  feet,  by  the  intervention  of  a  jury.  In  prerogative  cases, 
the  chancellor  is  bound  by  21  James  I.  c.  3.  s.  3,  to  send  the 
case  to  law  to  be  tried.  Lord  Coke  (2  Inst,  182)  says,  that 
the  act  having  declared  all  monopolies,  &c.  void,  has  provided 
that  they  shall  be  examined,  heard,  tried  and  determined  at  the 
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<;ourts  of  common  law,  according  to  the  common  law,  and  not  tn  error, 
in  the  Council  Chamber,  &c.    -A  court  of  chancery  was  ex- 
pressly excluded,  by  that  statute,  from  trying  the  validity  of 
such  grants. 

Except  in  prerogative  cases,  there  is  no  instance  of  a  cause 
sent  to  be  tried  at  law,  without  an  antecedent'injunction.  In 
the  case  as  to  the  prolongation  of  Bolton's  patent,  (3  Ves. 
140,)  by  act  of  parliament,  it  was  sent  to  be  tried  at  law,  with 
nn  injunction.  The  law  judges  of  the  Common  Pleas  differed 
as  to  the  validity  of  the  patent,  and  the  chancellor  continued 
the  injunction  until  the  right  could  be  again  tried  at  law. 

In  Gurvty  v.  Longman^  (18  Vea.  493,)  the  chancellor  did 
not  send  the  case  to  be  tried  at  law,  but  decided  upon  it  him- 
self, and  granted  an  injunction. 

On  pr«»rogative  questions,  to  this  day,  the  case  must  be  sent 
to  law;  but  under  the  statute  o{  Anne,  and  where  the  right  is 
founded  on  the  statute,  there  is  not  a  case  to  be  found  where 
an  injunction  has  been  refused.  It  is  surprising  that  the  con- 
trary should  have  oeen  asserted  by  the  learned  counsel.  In 
Tonson  v.  CollinSy  (4  Burr.  2327.  2353.  2383.  2400,)  the 
question  was  on  the  broad  common  law  right;  the  court, 
though  in  favor  of  the  plaintiff,  gave  no  opinion,  as  they  sus- 
pected the  action  to  be  colluaivef  and  being  ascertained  of  the 
fact,  refused  to  proceed  in  the  cause.  While  the  question  was 
thus  pending  in  the  court  of  K.  B.  doubts  arose  in  the  Court 
of  Chancery,  and  Lord  Northington,  in  Miliary.  Donaldson^ 
and  Osborne  v.  ^Donaldson,  refused  an  injunction,  without 
any  opinion  being  given  ;  but  the  question  did  not  arise  under 
the  statute  of  Anne.  The  case  of  Gylea  v.  Wilcox  and  others 
(2  Atk.  141)  did  not  arise  under  the  statute  otAnne;  and  an 
injunction  was  not  refused,  but  the  reasons  of  the  chancellor 
were  in  favor  of  it.  The  same  case  was  again  before  the 
chancellor,  (3  Atk.  269,)  and  he  ol'dered  the  injunction  to  be 
continued. 

The  cases  of  Carey  v.  Faden,  (5  Ves.  24,)  Hogg  v.  JKrfty, 
(8  Ves.  215,)  and  King  v.  Reed,  (8  Ves.  223,  in  note,)  were 
not  within  the  statute  of  Anne.  The  rule  stated  by  Lord 
Mansfield,  in  Miller  v.  Taylor,  (4  Burr.  2400,)  that  a  court 
of  chancery  will  not  grant  injunctions,  unless  the  legal  property 
is  made  clear  at  law,  has  t)een  very  much  qualified ;  ( Coop. 
Eg.  PI.  155,  156;)  and  an  injunction  always  precedes  a  refer- 
ence or  trial  at  law,  to  ascertain  doubtful  facts.  As  there  is 
no  prerogative  right  in  this  state,  the  rule  must  be  to  issue  an 
injunction  in  the  first  instance.  This  court  can  pronounce  on 
the  validity  of  the  law.  Where  is  the  room  for  doubt?  If  this 
court  doubts  now,  when  will  it  ever  cease  to  doubt  ?  Settle  the 
law  now,  and  then  the  injunction  follows  th^  title,  unless  the 
answer  sets  up  disputed  facts  for  a  jury,  and  then  the  injunc- 
tion must  continue  until  a  hearing.  The  acts  are  prinuzfade 
valid  ;  and  if  there  are  doubts,  an  injunction  ought  to  continue 
until  those  doubts  are  removed.  Why  should  not  a  statute 
rieht  receive  the  same  protection  as  a  common  law  right  ?  In 
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jN  ERROR.  Englandy  injunctions  issue  to  protect  statute  rights.     (2  Atk, 

ALBANY,       ^•^•) 

March,  1812.       The  rights  of  Mr.  Livingston  were  valid  before  the  statute 
Vj^n^^T^  was  passed  which  gave  the  forfeiture.     The  penalty  was  a  c»- 
V.  mutative  remedy.     It  did  not  take  away  or  destroy  the  nght 

Vak  iROKif.   and  remedy  wliich  antecedently  existed. 

The  rule  that  where  a  remedy  is  given  by  statute^  it  is  ex 
elusive  of  every  other  remedy,  is  applicable  only  tu  crffninal 
cases.  The  rule  was  never  applied  to  a  civU  cf:^,  oeibre  thai 
of  Miller  v.  Taylor^  nor  has  it  ever  been  so  p.pplied  since. 
Baron  Eyre^  before  the  House  of  Lords,  (4  Hurr.  2409,)  says 
expressly,  that  though  an  author  is  precluded  by  the  statute 
from  every  remedy,  except  on  the  statute ;  yet  there  may  be  a 
remedy  in  equity  upon  the  foundation  of  the  statute,  inde- 
pendent of  the  terms  and  conditions  prescribed  by  the  statute, 
in  respect  of  the  penalties  thereby  given.  The  rule  is  confined 
to  criminal  cases,  and  in  them  it  applies  only  where  the 
remedy  is  given  in  the  same  section  which  creates  the  offence. 
(King  V.  Harris,  4  Term  Rep.  202.  205.)  The  case  of  Almy 
[*558]  V.  Harris  (5  J(Ans,  Rep.  544)  was  a  qui  Ham  action,  under 
the  peculiar  words  of  the  statute  which  gave  the  right  to  no 
one ;  and  it  was,  essentially,  a  criminal  case. 

Again,  here  was  an  executory  contract,  and  the  condition 
having  been  performed  by  the  appellants,  it  would  be  an  act 
of  perfidy  in  the  state  not  to  perform  the  contract  on  their 
part.  Such  a  breach  of  good  fiiith  would  level  genius,  public 
honor  and  integrity  in  the  dust. 

Yates,  J.  This  is  an  appoul  from  an  order  of  the  Court  of 
Chancery,  refusing  to  grant  sjk  mf unrtion. 

The  appellants  claim  an  «*xc(usive  right  to  navigate  the 
waters  of  this  state,  by  steam,  for  a  limited  time,  grounded 
upon  several  statutes  of  this  state,  by  which  this  right  is  grant* 
ed,  and  intended  to  be  protected  and  secured  to  them. 

The  respondents  contend  that  the  laws  are  void,  as  repug- 
nant to  the  constitution  and  laws  of  the  United  States,  and, 
therefore,  give  no  right  to  the  appellants  upon  which  the  re- 
lief, or  injunction  sought  by  tiieir  bill,  could  be  founded.  Two 
questions,  consequently,  arise. 

1.  As  to  the  constitutionality  of  the  laws : 

2.  Admitting  their  validity,  whether  the  appellants  are  en* 
titled  to  enjoin  the  respondents,  according  to  the  prayer  of  their 
bill,  or  to  any  other  remedy  than  that  prescribed  by  the  legis- 
lature. 

The  importance  of  this  decision  must  be  evident  to  every 
one  that  hears  me ;  no  question  has,  perhaps,  ever  presented 
itself  to  this  court  of  greater  magnitude,  involving  principles  so 
highly  interesting  to  the  community.  In  making  up  my  opin* 
ion,  therefore,  I  have  endeavored  to  bestow  the  strictest  atteo* 
tion,  in  order  to  bring  my  mind  to  a  satisfactory  and  correct 
conclusion  on  the  subject* 

The  first  law,  passed  in  March,  1798,  recited,  that  whereas 
it  had  been  suggested  to  the  people  of  this  state,  represented 
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I 
in  senate  and  assembly,  that  Robert  R.  Lbringstcn  was  the  in  error, 
possessor  of  a  mode  of  applying  the  steam  engine,  to  propel    albany, 
a  boat  on  new  and  advantageous  principles^  but  that  he  was    March,  I8i2. 
deterred  from  carrying  the  same  into  effect,  by  the  existence  ^j^^^^l^^^ 
of  a  law  granting  and  securing  to  John  Fitch  the  sole  right  of  v. 

making  and  employing  the  steam-boat  by  him  invented ;  that  ^^^  Imgew. 
Fitch  was  either  dead,  or  had  withdrawn  himself  from  the 
state,  without  having  made  any  attempt,  in  the  space  of  more 
than  ten  years,  to  execute  the  plan  for  which  he  obtained  the 
exclusive  privilege,  whereby  the  same  was  justly  forfeited.  By 
this  act  privileges  similar  to  those  ^before  granted  to  Fitch  were  [  *  559  ] 
granted  to  Mr.  Livingston^  for  twenty  years,  on  his  satisfying 
the  governor,  lieutenant-governor  and  the  surveyor-general  of 
this  state,  of  his  having  built  a  boat,  of  at  least  twenty  tons' 
capacity,  which  should  be  propelled  by  steam,  and  the  mean 
of  whose  progress  through  the  water,  with  and  against  the  or- 
dinary current  of  Hudson  river,  taken  together,  should  not  be 
less  than  four  miles  an  hour ;  and  that  he  should,  at  no  time, 
omit,  for  the  space  of  one  year,  to  have  a  boat  of  such  con- 
struction plying  between  the  cities  of  New-  York  and  Albany. 
The  same  privilege  was  granted,  in  April,  1803,  to  Messrs. 
Livingston  and  Fulton,  the  present  appellants.  In  1 807,  the 
act  was  extended  for  two  years,  within  which  time  it  was  not 
contended  but  that  the  provisions  in  the  first  act  were  compli- 
ed with,  the  boat  being  built,  and  the  experiment  proving  suc- 
cessful. In  AprUy  1808,  an  act  passed  for  the  further  encour- 
agement of  steam-boats  in  the  waters  of  this  state,  and  for  other 
purposes.  This  law  enacted,  that  whenever  Robert  R.  Liv^ 
ingston  and  Robert  Fulton,  and  such  persons  as  they  might 
associate  with  them,  should  establish  one  or  more  steam-boats, 
or  vessels  other  than  that  already  established,  they  should,  for 
each  and  every  such  additional  boat,  be  entitled  to  five  years 
prolongation  of  their  grant  or  contract  with  this  state ;  pro- 
vided, nevertheless,  that  the  whole  term  of  their  exclusive 
privileges  should  not  exceed  thirty  years  after  the  passing  of 
that  act ;  that  no  person  or  persons,  without  the  license  of  the 
persons  entitled  to  the  exclusive  right  to  navigate  the  waters 
of  this  state  by  boats  moved  by  steam  or  fire,  or  those  holding 
the  major  part  of  the  interest  of  such  privilege,  should  set  in 
motion,  or  navigate  upon  the  waters  of  this  state,  or  within  the 
jurisdiction  thereof,  any  boat  or  vessel  moved  by  steam  or  fire ; 
and  the  person  or  persons,  so  navigating  with  boats  or  vessels 
moved  by  steam  or  fire,  in  contravention  of  the  exclusive  right 
of  the  appellants,  and  their  associates  and  legal  representatives, 
should  forfeit  such  boat  or  boats  and  vessels^  together  with 
the  enginesy  tackle  and  apparel  thereof  ,  to  the  appellants  and 
their  associates. 

After  the  most  minute  examination  of  those  statutes,  I  can- 
not find  that  Mr.  Livingston,  originally,  nor  Mr.  Fulton,  sub- 
sequently, pretended  to  be  the  inventors  of  their  steam-boats ; 
on  the  contrary,  by  the  recital  in  the  law  of  1798,  Livingston 
represents  himself  to  be  the  possessor  of  a  mode  of  applying 
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the  steam  engine  to  propel  a  boat  on  new  and  advantageous 
principles. 

This  power  of  granting  exclusive  privileges,  must  necessarily 
•exist  somewhere,  as  the  legitimate  source  from  whence  the 
encouragement  and  extension  of  useful  improvements  is  de- 
rived ;  and  from  its  nature,  it  is  generally  exercised  by  the 
sovereign  authority  of  every  civilized  country ;  and  in  no  gov- 
ernment can  it  be  placed  in  safer  hands  to  ensure  those  im- 
portant advantages  than  in  our  own,  where  the  sovereignty  is 
in  the  representatives  of  the  people.  Before  the  adoption  of 
the  constitution  of  the  United  StateSy  every  state  in  the  union, 
unquestionably,  possessed  the  uncontrolled  exercise  of  this 
power  within  its  own  territory,  and  most  of  them  exercised  it, 
as  will  appear  on  an  examination  of  the  laws  passed  by  the 
legislatures  of  some  of  the  states,  several  of  which  have  been 
stated  to  this  court.  This,  however,  is  so  plain  and  evident  a 
proposition,  that  a  recurrence  to  those  laws  cannot  be  neces- 
sary to  establish  it. 

The  laws  granting  and  securing  this  exclusive  right,  it  is 
contended,  are  unconstitutional  : 

1.  Because  they  interfere  with  the  powers  of  congress  to 
regulate  patents. 

^.  Because  they  interfere  with  the  regulation  of  commerce. 

I  do  not  think  it  necessary,  on  this  occasion,  to  enter  gen- 
erally into  the  discussion  of  the  powers  granted  to  congress, 
and  which  are  to  be  considered  as  exclusive,  or  which  ought  to 
be  deemed  concurrent.  It  cannot  now  be  questioned,  partic- 
ularly since  the  amendments  to  the  constitution  of  the  United 
States  were  adopted,  that  according  to  the  tenth  article  of 
those  amendments,  *^  the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively,  or  to  the  people."  By 
the  eighth  section  of  the  constitution,  among  the  powers  grant- 
ed to  congress,  it  is  stated,  that  they  shall  have  power  ^'  to 
promote  the  progress  of  science  and  useful  arts,  by  securing, 
for  limited  times,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries."  Thus  it  appears, 
in  the  exercise  of  this  power,  they  are  limited  to  authors  and 
inventors  only ;  this  clause,  therefore,  never  can  admit  of  so 
extensive  a  construction,  as  to  prohibit  the  respective  states 
from  exercising  the  power  of  securing  to  persons  introducing 
useful  inventions  (without  being  the  authors  or  inventors)  the 
exclusive  benefit  of  such  inventions,  for  a  limited  time ;  a  power 
no  less  instrumental  in  promoting  the  progress  of  science 
and  the  useful  arts,  and,  consequently,  equally  essential  to  the 
prosperity  of  the  country.  The  beneficial  cfiects  experienced 
by  other  countries,  *particularly  England,  sufhciently  show 
the  policy  and  propriety  of  passing  laws  for  the  encouragement 
of  imported  inventions.  This  power,  then,  evidently  necessary 
and  useful,  is  not  granted  to  congress  by  the  clause  as  to 
authors  and  inventors,  and  as  it  is  not  taken  away  by  any 
other  part  of  the  constitution,  it  must,  of  course,  be  retained  by 
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the  respective  states,  to  be  exercised  by  them,  until  it  inter-  in  error. 
feres  with  the  laws  of  the  United  States,  passed  to  secure  the     albany, 
author  or  inventor.    It  is  not  probable  that  such  collfsion  will    M«rrh,  laii. 
•ake  place.     Whenever  it  does  occur,  it  remains  exclusively  ^LiYiKorraw 
with  the  courts  of  the  United  States  to  interpose ;  and  no  v. 

doubt  can  be  entertained,  but  that  the  person  claiming  a  right    ^^^  i»o"- 
by  patent,  as  inventor,  would  prevail,  and  the  state  law  would 
give  way  to  the  superior  power  of  congress. 

The  laws  granting  this  exclusive  privilege  to  the  appellants 
cannot  interfere  with  the  regulation  of  commerce.  It  never 
could  have  been  intended  that  the  navigable  waters  within  the 
territory  of  the  respective  states,  should  not  be  subject  to  their 
municipal  regulations.  Such  a  construction  might,  with  equal 
propriety,  be  applied  to  turnpike  roads,  ferries,  bridges  and 
various  other  local  objects,  and  thus,  in  the  vortex  of  this  con- 
struction, almost  all  subjects  of  legislation  would  be  swallowed 
op,  and  it  might,  eventually,  lead  to  the  total  prostration  of  in- 
ternal improvements. 

To  all  municipal  regulations,  therefore,  in  relation  to  the 
navigable  waters  of  the  state,  according  to  the  true  construc- 
tion of  the  constitution,  to  which  the  citizens  of  this  state  are 
subject,  the  citizens  of  other  states,  when  within  the  state  ter- 
ritory, are  equally  subjected;  and  until  a  discrimination  is  made, 
no  constitutional  barrier  does  exist.  The  constitution  of  the 
United  States  intends  that  the  same  immunities  and  privileges 
shall  be  extended  to  all  the  citizens  equally,  for  the  wise  purpose 
of  preventing  local  jealousies,  which  discriminations  (always 
deemed  odious)  might  otherwise  produce.  As  this  constitution, 
then,  according  to  my  view,  does  not  prevent  the  operation  of 
those  laws  granting  this  exclusive  privilege  to  the  appellants, 
they  are  entitled  to  the  full  benefit  of  them. 

By  the  law  of  1808,  the  boats,  together  with  the  engine, 
tackle  and  apparel  thereof,  are  forfeited  to  the  appellants ;  and 
a  question  is  raised  here,  whether  they  are  entitled  to  any  other 
remedy  than  that  prescribed  by  the  legislature. 

This  right  being  claimed  under  an  express  grant  by  the  stat- 
ute, creating  the  forfeiture,  and  no  doubt  remaining  of  the  ex- 
istence of  *the  boats,  the  presumption  was  irresistible  that  [*562] 
they  navigated  contrary  to  the  statute,  and  that  the  property 
was  in  the  appellants.  The  injunction,  therefore,  on  those 
grounds,  might  well  have  been  ordered.  I  cannot  discover 
what  injury  could  arise,  by  preventing  such  acts  ap  niiprht  cre- 
ate the  forfeiture  afterwards ;  it  could  only  operate  as  a  prohi- 
bition to  navigating  contrary  to  the  statute. 

Most  of  the  cases  cited  by  the  respondents,  where  injunc- 
tions had  been  refused,  in  the  first  instance,  are  cases  of  pre" 
rogative,  or  where  the  right  was  doubtful,  and  the  granting  of 
the  injunction  might  create  irreparable  mischief.  I  do  not 
think  they  can  apply  to  this  case. 

In  the  case  of  Gyles  v.  fiilccx  and  others,  (2  Atk.  141,) 
a  bill  was  brought  for  an  injunction  to  stay  the  printing  of  a 
book,  and  the  question  was,  whether  it  had  U^en  borrowed 
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IS  ERROR,  from  another  book,  contrary  to  the  statute  of  Anne,  also  crea 
ting  a  forfeiture.  Lord  Harduncke  said  it  was  not  a  case  pro- 
per for  latir,  as  it  would  be  absurd  for  a  judge  to  sit  and  hear 
both  books  read  over,  which  was  necessary,  where  one  is  only 
a  copy ;  and  that  the  court  was  not  under  an  indispensable  ^ob- 
ligation to -send  all  iacts  to  a  jury,  and  continued  the  injunc- 
tion, until  arbitrators  had  awarded  as  to  the  fact  If  this  be 
so,  might  not  the  propriety  of  refusing  tliis  injunction  to  try  a 
fact  at  law  of  such  public  notoriety,  as  to  their  navigating  or 
not,  be  questioned  ?  There  is  scarcely  a  citizen  not  conusant 
of  the  fact.  And  ought  this  injury,  then,  to  be  permitted,  in 
the  present  case,  by  an  inflexible  adherence  to  what  was  not 
deemed  indispensable  in  the  case  just  cited  ?  I  should  thiak 
not. 

In  the  case  of  Blackwell  v.  Harper ,  (2  Aih,  92,)  the  remedy 
was  by  injunction  ;  and  where  the  right  is  matter  of  record, 
injunctions  are  granted.  (1  Vea.  476.)  So  in  .3  Ves.  140, 
an  injunction  was  granted,  that  the  validity  of  a  patent  might 
be  tried  at  law ;  and  in  Harmer  v.  PUme,  (14  Pea,  130,)  an 
injunction  was  granted  where  the  right  was  doubtful,  the  party 
being  in  possession.  The  cases  in  6  Ve$.  707,  and  in  I  Bro. 
451,  are  to  the  same  point. 

From  these  and  numerous  other  cases,  no  doubt  can  exist 
that  the  injunction,  in  this  instance,  ought  to  have  issued.  My 
opinion,  therefore,  is,  that  the  order  of  his  honor  the  chancel- 
lor ought  to  be  reversed,  and  that  the  cause  should  be  seat  back 
with  directions  to  enjoin  the  respondents. 

*Van  Ness,  J.  was  of  the  same  opinion,  and  gave  his  reasons* 

Spenckr,  J.  being  related  to  some  of  the  parties  concerned, 
declined  giving  any  opinion. 

Thompson,  J.  In  examining  the  questions  which  have 
been  presented  in  this  case,  I  shall  pursue  the  order  adoptc^l 
on  the  argument ;  by  first  inquiring  into  the  right  claimed  bj 
the  appellants  ;  and  secondly,  whether,  if  the  right  ba  estab- 
lished in  them,  they  are  entitled  to  an  injunction  to  restrain 
the  respondents  from  an  infringement  of  that  right. 

In  considering  the  first  branch  of  this  subject,  I  deem  it  un* 
necessary  to  go  into  a  particular  inquiry  as  to  the  constitutional 
power  and  authority  of  the  legislature  to  grant  exclusive 
privileges  upon  the  navigable  waters  within  this  state.  All 
objections  heretofore  raised  against  the  laws  in  question  on 
this  ground,  have  been,  in  a  great  measure,  abandoned  by  the 
respondents'  counsel.  I  would  observe,  however,  generally, 
that  viewing  this  state  as  an  independent  sovereignty,  not  hav- 
ing surrendered  any  of  its  constitutional  powers  to  the  govern- 
ment of  the  United  States,  I  am  at  a  loss  to  discover  any  rea- 
sons why  this  power  should  be  denied  to  the  legislature* 
There  is  certainly  no  express  prohibition  in  our  constitution  ; 
nor  do  I  see  any  reasons,  growiAg  out  of  the  nature  and  prin* 
ciples  of  our  government,  for  denying  to  it  this  act  of  sove- 
reignty. It  appears  to  me  a  necessary  and  indispensable  power, 
which,  under  a  wise  and  discreet  exercise  of  it,  will  be  produc- 
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live  of  very  beneficial  effects.    The  power  of  granting  exclu-  jnerboh. 
Bive  privileges  upon  land,  has  not  bMeen,  in  the  least  degree,     albany 
questioned ;    and    the  same  reasons,  both  of  principle  and   March,  izii. 
policy,   will  allow  to  the  government  the  exercise  of  ana-  VT"^^^"*^^ 
logons    powers   upon  the  waters  within  the  jurisdiction  of       '^****'^' 
the  state.     No  distinction  appears  to  have  been  recognised  in    ^^^  hsQww, 
the  practice  of  our  government.    Grants  of  land  under  the 
water,  the  exclusive  right  of  ferriage,  and  the  regulation  of 
the  fisheries  in  the  Hudson  river,  as  well  as  canals,  turnpike 
roads,  and  exclusive    privileges  of   running    stage-wagons, 
have  all  been  occasionally  subjects  of  legislative  bounty  and 
provision. 

All  the  arguments  which  have  been  urged  against  the  policy 
or  expediency  of  granting  exclusive  privileges  in  ^neral,  or 
the  pcu-ticular  privilege  which  forms  the  present  subject  of  in- 
quiry, *have  been  addressed  to  the  wrong  forum.  They  are  [*564] 
arguments  for  legislative,  not  for  judicial  consideration.  We 
are  called  upon  to  pronounce  what  the  law  is,  not  what  it 
ought  to  be.  In  a  legislative  capacity,  considerations  of  policy 
and  expediency  are  entitled  to  their  due  weight,  to  convince 
the  judgment  or  guide  the  discretion.  But  in  a  judicial  capa- 
city, no  such  latitudinary  power  is  given  ;  we  are  under  the 
solemnity  of  an  oath  to  decide  the  rights  and  claims  of  parties, 
according  to  existing  law.  Unless,  therefore,  we  are  prepared 
to  pronounce  the  appellants'  claim,  as  set  up,  to  be  absolutely 
void,  their  right  must  be  considered  fixed  and  established. 

I  shall  not  stop  to  examine  whether  it  be  competent  for  the 
courts  of  justice  in  this  state,  to  disregard  acts  of  the  legisla- 
ture, and  declare  them  unconstitutional  and  void.  The  coun- 
sel for  the  appellants  have  not  put  their  cause  upon  that  ground. 
But  admitting  such  a  power  in  the  judiciary,  it  ought  to 
be  exercised  with  great  caution  and  circumspection,  and  in 
extreme  cases  only.  It  certainly  affords  a  strong  and  powerful 
argument  iii  favor  of  the  constitutionality  of  a  law,  that  it  has 
passed  not  only  that  branch  of  the  legislature  which  constitutes 
the  greater  portion  of  our  court  of  dermer  resort y  but  also  the 
Council  of  Revision,  which  is  composed  of  the  governor  and 
the  two  highest  judicial  tribunab  of  the  state,  (next  to  this 
court,)  and  whose  peculiar  province  it  is  to  examine  and  make 
all  constitutional  objections  to  bills,  before  they  become  laws. 
If  this  affords  ground  of  argument  in  fiivor  of  a  single  iaw» 
which""  might  have  passed  hastily  and  without  due  considera- 
tion, how  strong  and  cogent  is  it  in  favor  of  a  series  of  laws, 
on  the  same  subject,  from  time  to  time,  enlarging  and  strength- 
ening the  same  right  or  claim ;  and  more  especially,  as  one  of 
those  laws  has  been  passed  since  the  present  controversy  has 
arisen,  and  after  the  attention  of  the  several  branches  of  the 
legislature  must  have  been  called  to  the  objections  now  raised 
against  them.  With  such  a  weight  of  prima  facie  evidence 
in  favor  of  the  constitutionality  of  these  laws,  I  should  not  have 
boldness  enough  to  pronounce  them  void,  without  the  most 
clear,  satisfactory  and  unanswerable  reasons.    I  shall  proceed, 
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IN  ERROR,  however,  to  examine  the  force  of  the  objections  which  have 
ALBANY     ^^^  raised  against  the  constitutionality  of  the  laws,  giving  to  the 

Mith,  isii    appellants  the  exclusive  right  to  navigate  the  waters  of  the 

^;-^'^'^^'*^^  state  by  steam,  uninfluenced  by  any  presumption  in  favor  of 

'  V.  their  validity. 

▼am  Iii«m.        These  objections  irrow  out  of  that  part  of  the  constitution  of 

[*5o5  J  •the  United  States  which  gives  to  congress,  Ist.  The  power  to 
promote  the  progress  of  science  and  useful  arts,  by  securing, 
for  limited  times,  to  authors  and  inventorSj  the  exclusive  right 
to  their  respective  writing  and  discoveries;  and,  2dly.  The 
power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.  (Art.  1.  s.  8.) 
It  is  an  undeniable  rule  of  construction,  applicable  to  the  con- 
stitution of  the  United  States,  that  all  powers  and  rights  of 
sovereignty,  possessed  and  enjoyed  by  the  several  states,  as 
independent  governments,  before  the  adoption  of  the  constitu- 
tion, and  which  are  not  either  expressly,  or  by  necessary  impli- 
cation, delegated  to  the  general  government,  are  reta'med  by 
the  states.  This  has  been  the,  uniform  understanding  of  the 
ablest  jurists,  ever  since  the  formation  of  that  government ;  and 
it  is  a  rule  indispensably  necessary,  in  order  to  preserve  har- 
mony in  the  administration  of  the  different  governments,  and 
prevent  that  collision  which  a  partial  consolidation  is  peculiarly 
calculated  to  produce.  This  was  the  object  contemplated  and 
intended  to  be  secured  by  the  tenth  article  of  the  amendments 
of  the  constitution,  which  declares,  that  the  powers  not  dele- 
gated to  the  United  States  by  the  constitution,  nor  prohibited 
by  it,  to  the  states,  are  reserved  to  the  states  respectively,  or 
to  the  people.  If,  then,  the  grant  of  the  right  or  privilege 
claimed  by  the  appellants,  would,  before  the  adoption  of  the 
constitution,  have  been  a  legitimate  exercise  of  state  sove- 
reignty, it  would,  I  think,  under  the  rule  of  construction  which 
I  have  suggested,  be  a  strained  interpretation  of  that  instru- 
ment, to  say  such  sovereignty  has  been  thereby  surrendered  by 
the  state.  This  power  is  certainly  not  denied  to  the  states, 
nor  exclusively  granted  to  the  union,  by  express  terms:  and 
those  powers  wiiich  are  exclusive,  by  necessary  implicatioo, 
must  be  such  as  are  created  by  the  constitution,  and  which  did 
not  antecedently  form  a  part  of  state  sovereignty,  or  the  objects 
of  which,  from  their  nature,  are  beyond  the  reach  and  control 
of  the  state  governments.  An  express  prohibition  to  the  states, 
against  the  exercise  of  powers  of  that  description,  would  have 
been  useless  and  absurd.  I  might  go  through  the  various 
powers  given  to  congress,  and  illustrate  the  truth  of  the  position 
I  have  laid  down,  but  shall  refer  only  to  one  or  two.  Congress 
have  power  to  borrow  money  on  the  credit  of  the  United 
States,  This  is  an  exclusive  power  by  necessary  implication. 
It  is  a  power  created  by  the  constitution.  No  prohibition  to 
the  states  was  necessary,  and  indeed  would  have  been  absurd  ; 

[  ^566  ]  because  *this  never  was,  before  the  adoption  of  the  constitution, 
within  the  scope  of  state  power:  no  state  being  able  to  pledge 
the  credit  of  the  United  States  for  the  repayment  of  the  money 
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borrowed.     The  power  to  constitute  tribunals,  inferior  to  the  jnerrok. 
Supreme  Court,  falls  under  the  same  class.  ALBANY 

But  it  is  obvious  that  the  mere  grant  of  a  power  to  congress  March,  ists. 
does  not  necessarily  vest  it  exclusively  in  that  body.  Congress  Vj^^JJ^^Tiir 
has  power  to  lay  and  collect  taxes.     But  this  does  not  pre-  v. 

dude  the  stages  from  the  exercise  of  a  like  power,  except  so  ^^*  i»o*w. 
far  as  they  are  expressly  restrained,  in  relation  to  duties  on 
imports  and  exports.  Thus  we  see  that  there  are  subjects 
upon  which  the  United  States  and  the  individual  states  must, 
of  necessity,  have  concurrent  jurisdiction ;  and  all  the  fears 
and  apprehensions  of  collision  in  the  exercise  of  these  powers, 
which  have  been  urged  in  argument  are  unfounded.  The 
constitution  has  guarded  against  such  an  event,  by  providing 
that  th^  laws  of  the  United  States  shall  be  the  supreme  law 
of  the  land,  any  thing  in  the  constitution  of  any  state  to  the 
contrary  notwithstanding.  In  case  of  collision,  therefore,  the 
state  laws  must  yield  to  the  superior  authority  of  the  United 
States, 

The  power  given  to  congress  to  promote  the  progress  of 
science  and  useful  arts  is  restricted  to  the  rights  of  atdhors 
and  inventarsy  and  their  rights  are  only  to  be  secured  for  a 
limited  time.  Whatever  power  the  states  had  over  these 
subjects  prior  to  the  adoption  of  the  constitution,  and  which 
have  not  been  granted  to  the  general  government,  and  which 
are  not  within  the  scope  and  purview -of  its  authority,  must,  be- 

irond  all  possible  doubt,  be  retained  by  the  states.  The  appel- 
ants  do  not,  in  the  case  before  us,  claim  as  inventors^  but 
only  as  possessors  of  a  mode  of  applying  the  steam-engine  to 
propel  boats  on  new  and  advantageous  principles.  The  right, 
therefore,  claimed  by  them,  as  granted  by  the  laws  of  this  state, 
was  beyond  the  reach  of  congressional  authority ;  and  the  idea 
ought  not  for  a  moment  to  be  indulged  that,  even  admitting 
this  to  be  a  foreign  and  imported  improvement,  it  is  not  wor- 
thy of  legislative  patronage  and  protection.  The  power  given 
to  congress  on  this  subject  was  intended  for  the  benefit  of 
authors  and  inventors,  and  to  secure  their  rights  throughout 
the  United  States.  The  state  government  could  only  give 
this  security  within  its  own  jurisdiction.  It  was,  therefore,  a 
wise  and  useful  provision  in  the  constitution,  calculated  to  en- 
courage the  arts  and  sciences,  which  ought,  to  be  a.  favorite 
object  *with  every  enlightened  government  But  because  the  [*567] 
states  have  delegated  to  congress  this  power,  in  a  limited  de- 
gree, shall  it  be  denied  to  them  to  lend  their  aid  in  protecting 
and  patronising  useful  improvements  in  any  way  they  may 
think  proper,  not  repugnant  to  the  'right  secured  under  the 
authority  of  congress  ?  Such  a  doctrine  appears  to  me  de- 
grading to  state  sovereignty,  and  unnecessarily  relinquishing  a 
power  not  contemplated  by  the  constitution.  For  the  purpose 
of  the  present  suit,  the  appellants  are  to  be  considered  as  the 
possessors  only  of  the  invention,  and  m  that  point  of  view  I 
cannot  discover  the  remotest  doubt  as  to  tlie  constitutionality 
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IN  ERROR,  of  the  Iaw8,  the  subject  matter  of  them  not  being  within  the 

ALBANY,     purview  of  any  power  given  to  congress. 

But  if  the  appellants  are  considered  the  inveniors,  and 
entitled  to  a  patent,  or  as  having  actually  obtained  one,  it  can- 
not operate  as  an  exclusion  of  all  legislative  authority  and 
interference,  to  aid  and  protect  the  rights  thus  obtained  under 
the  general  government.  If  the  subject  matter  be  within  the 
scope  of  state  jurisdiction,  and  the  power  is  exercised  in  har« 
mony  with,  and  in  subordination  to,  the  superior  power  of 
congress,  it  is,  beyond  all  doubt,  legitimately  exercised.  If 
any  perion  should  appear  claiming  under  a  patent,  in  hostility 
to  the  privilege  granted  by  this  state,  that  would  be  a  para- 
mount right,  and  must  prevail,  if  set  up  in  a  court  having 
jurisdiction  of  the  question  ;  though  it  may  well  be  doubted, 
whether  even  a  patent  could  be  set  up,  in  the  courts  of  this 
state,  against  these  laws,  aathat  might  involve  questions  arising 
U^der  the  laws  of  the  United  Stately  which  belong  exclusively 
to  the  courts  of  the  United  States.  (7  Johns.  Rep.  144.)  It 
was  admitted  by  the  respondents'  counsel,  that,  had  not  con- 
gress begun  to  exercise  the  power  given  by  this  clause  in  the 
constitution,  the  subject  matter  would  have  been  within  the 
scope  of  state  jurisdiction.  Why  this  should  make  any  differ* 
ence,  I  atn  unable  to  conceive,  as  long  as  the  power  exercised 
by  the  state  is  not  repugnant  to,  or  incompatible  with,  that 
exercised  by  congress.  That  the  mere  grant  of  a  power  to 
congress  does  not  necessarily  imply  an  exclusion  of  state  juris* 
diction,  has  been  the  practical  construction  of  the  constitution 
in  a  variety  of  cases.  As,  for  instance,  congress  have  the 
power  to  provide  for  the  punishment  of  counterfeiting  the 
current  coin  of  the  United  iStates ;  yet  the  legislature  of  this 
state  has  provided  for  the  punishment  of  the  same  ofience ; 
and  numerous  other  instances  might  be  mentioned,  if  neces- 
sary. The  only  restriction  upon  the  state  government,  in  the 
^exercise  of  all  concurrent  powers  is,  that  the  state  must  act 
in  subordination  to  the  general  government.  It  is  not  a 
sufficient  reason  for  denying  to  the  states  the  exercise  of  a 
power,  that  it  may  possibly  interfere  with  the  acts  of  the  gene- 
ral government.  It  will  be  time  enough  to  surrender  the 
power  when  such  interference  shall  arise.  The  framers  of  the 
constitution  foresaw  the  possibility  of  such  a  state  of  things, 
and  wisely  provided  the  remedy,  by  making  the  laws  of  the 
United  JSlaies  the  supreme  law  of  the  land.  Thus  guarded, 
there  can  no  possible  inconvenience  result  from  the  two  gov- 
ernments exercising  legislative  authority  over  the  same  subject. 
But  for  the  purpose  of  deciding  the  present  question,  it  is 
unnecessary  to  go  thus  fer,  because  the  laws  in  question  extend 
protection  to  the  appellants  as  possessors  only  of  the  im- 
provement, and  this  not  being  a  subject  within  the  authority 
of  congress,  there  cannot  arise  any  interference  or  collision  df 
power. 

The'  objection  to  the  laws  under  conrnderation,  on  the 
ground  that  they  interfere  with  the  power  given  to  congress, 
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'.' to  regulate  commerce  witli  foreign  nationsi  and  among  the  iiV£JBjROJ| 
several  stales,  and  with  the  Indiali  tribes,"  is  less  colorable 
than  the  former;  for  admitting  the  power  here  granted  to 
belong  exclusively  to  the  general  government,  it.  doea  not,  ia 
any  manner  whatever,  interfere  with  these  taws,  or  extend  tp 
the  rights  and  privileges  which  they  are  intended  to  secure. 
They  neither  concern  foreign  commerce,  nor  commerce  among 
the  several  states,  nor  with  the  Indion  tribes,  but  only  give  to 
the  appellants  the  exclusive  privilege  of  navigating  all  waters, 
within  the  jurisdiction  of  this  state,  by  every  species  of  boat 
or  water-craft,  wliich  might  be  impelled  by  force  of  fire  oc 
steam.  If  this  can,  in  any  sense,  be  considered  a  regulation 
of  commerce,  it  is  the  internal  commerce  of  the  state,  over 
which  congress  has  no  power ;  and  if  the  right  to  regulate 
internal  commerce,  or  the  intercourse  between  different  parts 
of  the  state,  ever  belonged  to  the  state  government,  it  is.  gtili 
retained  ;  for  it  never  has  been,  either  expressly  or  impliedly, 
yielded  to  the  general  government.  To  deny  to  the  legislature 
this  right,  would  be  at  once  striking  from  oiv  statute-book 
grants,  almost  innumerable,  of  a  simUar  nature ;  all  our  turn- 
pike roads,  toll-bridges,  canals,  ferries,  and  the  like,  more  or 
less  concern  commerce,  or  the  intercourse  between  different 
parts  of  the  state,  and  must  depend  on  the  same  principles 
with  the  privileges  granted'  to  the  appellants.  The  truth, 
however,  is,  that  none  of  them  relate  to  commerce  within  the 
sense  and  meaning  of  the  term  as  used  in  the  constitution ; 
*^they  are  mere  municipal  regulations,  with  which  congress 
have  no  concern.  It  can  answer  no  valuable  end,  to  enter 
into  any  speculative  inquiry  as  to  what  would  be  the  effect 
upon  the  appellants'  rights  under  these  law9i  should  Qongre^ffy 
in  regulating  commerce,  interfere  with  them.  No  such  inter- 
ference has  as  yet  arisen,  and  it  will  be  time  enough  to  con- 
sider that  question  when  it  does  arise.  The  general  and 
conclusive  answer,  however,  to  all  such  supposed  collisions  of 
power,  is  what  has  already  been  mentioned,  that  the  laws  of 
cougress  are  paramount,  and  must  prevail. 

I  have  thus  noticed  the  principal  aiguments  which  have 
been  urged  against  the  constitutionality  of  the  laws  under 
which  the  appellants  set  up  their  claim,  and  I  am  satisfied 
that  the  objections  are  untenable ;  and  unless  these  laws  are 
absolutely  void,  the  right  of  the  appellants  is  clearly  established. 

The  only  remaining  inquiry,  is,  whether  they  are  entitled  to 
an  injunction,  to  restrain  the  respondents  from  an  infringe- 
ment of  that  right ;  and  this,  it  appears  to  me,  must  follow  as 
a  matter  of  course.  It  has  been  contended  thai  an  injunction 
ought  not  to  issue  until  the  appellants'  right  has  been  first  settled 
at  law.  This  is,  by  no  means,  the  universal,  or  even  the  oom- 
mon  rule  of  practice  on  the  subject.  Where  the  right  18 
doubtful,  and  that  doubt  can  only  be  removed  by  &  trial  at 
law,  there  is  some  plausibility  in  requiring  a  party  to  establish 
his  right  before  an  injunction  is  granted.  But  this  is  not 
always  the  course,  even  in  doubtful  cases.    There  are  many 
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IN  ERROR,  instances  in  the  books,  where  the  courts  have  said  that  po»- 
AI.BANY     session,  under  color  of  title,  is  enough  to  enjoin  and  continue 

March,  i8ii    the  injunction,  until  it  is  proved,  at  law,  that  it  is  only  color, 

^j^^^^!^^^  and  not  real  title.     The  case  of  Boulton  v.  BtUl  (3  Ves.  jun. 
V.  140)  is  one  of  that  description.      An  injunction  had  been 

Vam  Imgbm.  ijnmted  that  the  question  as  to  the  validity  of  a  patent,  might 
be  tried  in  an  action  at  law ;  and  so  doubtful  was  the  right  of  the 
patentee,  that  the  court,  upon  a  case  stated,  were  equally 
divided.  Yet  the  lord  chancellor  refused  to  dissolve  the 
injunction,  declaring  that  he  would  not  put  the  party  to  ac- 
cept a  compensation.  So,  also,  in  the  case  of  The  Universi- 
ties  of  Oxford  and  Cambridge  v.  Richardson,  (6  Ves,  jun. 
707,)  Lord  Eldon,  in  noticing  what  fell  from  Lord  Mansfield, 
in  MUler  v.  Taylor,  *'  that  it  was  a  universal  rule,  that  if  the 
title  is  not  clear  at  law,  the  court  will  not  sustain  an  injunc- 

^  tion,"  said,  that  he  could  hot  accede  to  that  proposition,  so 

unqualified,  for  that  there  had  been  many  instances,  within 

[*570]  his  own  ^memory,  in  which  an  injunction  had  been  granted, 
and  continued  under  such  circumstances,  until  the  hearing. 
The  same  doctrine  is  laid  down  in  the  case  of  Harmer  v. 
Plane.  (14  Ves.  jun.  132.)  And  the  lord  chancellor  said, 
there  would  be  less  inconvenience  in  granting  the  injunction, 
until  the  legal  question  could  be  tried,  than  in  dissolving  it  at 
the  hazard  that  the  grant  of  the  crown  may,  in  the  result, 
prove  to  have  been  valid.  That  the  question  was  not  really 
between  the  parties  upon  the  record  ;  for  unless  the  injunction 
is  granted;  any  person  might  violate  the  patent,  and  the  conse- 
quence would  be,  that  the  patentee  must  be  ruined  by  litiga- 
tion. This  last  observation  is  entitled  to  great  weight  and 
consideration,  and  furnishes  a  strong  and  cogent  reason  for 
granting  injunctions  in  cases  of  this  kind.  The  prevention  of 
a  multiplicity  of  suits  is  one  of  the  most  salutary  powers  of  a 
court  of  equity.  These  cases  are  sufficient  to  show  that  it  is 
the  prevailing  practice  in  England,  even  where  the  right  is 
doubtful,  and  the  case  is  sent  to  be-  tried  at  law,  to  send  it 
with  an  injunction,  instead  of  denying  it  on  that  ground. 
But  where  the  right  is  clear,  an  injunction  is  never  refused  ;  as 
when  the  right  claimed  appears  on  record,  or  is  founded  on  an 
act  of  parliament,  it  is  matter  of  course  to  grant  an  injunction, 
without  first  obliging  the  party  to  establish  his  case  at  law. 
{Cooper's  Eq,  FL  157.    Milord,  129.    1  Ves,  476.) 

In  the  case  of  Blanchard  v.  HiU,  (2  Atk.  435,)  Lord 
Hardwicke  said,  that  in  cases  of  monopolies,  the  rule  that  the 
court  had  governed  itself  by  was,  whether  there  was  any  act 
of  parliament  under  which  the  restriction  viras  founded. 
But  the  court  will  never  establish  a  right  of  this  kind,  claim- 
ed under  a  charter  only  from  the  crown,  unless  there  has 
been  an  action  to  try  the  right  at  law.  This  will  be  found, 
on  examination,  to  be  a  governing  distinction,  running  through 
the  numerous  cases  cited  on  the  argument.  And  whenever 
an  injunction  has  been  refused,  the  right  was  claimed  under  a 
patent  from  the  crown,  and  that  right  considered  doubtful. 
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Applying  these  principles  to  the  case  before  us,  there  is  no 
possible  ground  upon  which  the  injunction  can  be  denied. 
The  claim  of  the  appellants  is  founded  on  acts  of  the  legisla- 
ture, and  if  those  acts  are  considered  valid,  no  doubt  can  exist 
as  to  the  right.  And  if  any  doubt  should  be  thought  to  exist 
on  that  point,  yet,  according  to  the  established  rule  in  Ef^ 
gland,  this  is  not  sufficient  to  warrant  a  denial  of  the  injunc- 
tion. If  it  be  necessary  to  send  the  cause  to  be  tried  at  law, 
it  ought  to  be  sent  with  an  injunction. 

*But  where  can  be  the  necessity  or  propriety  of  sending  the 
appellants  into  a  court  of  law  to  establish  their  right  ?  There 
are  no  facts  in  dispute  upon  which  it  is  requisite  for  a  jury  to 
decide.  The  right  must  depend  upon  the  validity  of  the 
statutes  under  which  it  is*  claimed.  And  that  question, 
according  to  the  course  of  our  courts,  may  be  brought  back 
again  to  this  tribunal  for  ultimate  decision.  But  it  is  said  the 
right  claimed  by  the  appellants,  being  created  by  statute,  they 
are  entitled  to  no  other  remedy  than  that  which  the  statute 
gives. 

Without  examining  whether  the  rule  of  law  upon  which 
this  objection  is  founded  is  not  confined  to  criminal  cases  alto- 
gether, it  certainly  cannot  be  applied  to  the  present  case ;  for 
the  forfeiture  is  not  given  by  the  same  statute  which  created 
and  gave  the  right,  nor  untd  the  right  was  actually  vested  in 
the  appellants,  by  a  fulfilment  of  the  terms  and  conditions 
upon  which  they  were  to  be  entitled  to  the  exclusive  privilege 
now  claimed  by  them ;  and  if  the  right  was  vested,  all  existing 
remedies  to  enforce  it  were  also  vested,  and  are  not  to  be 
taken  away  by  implication.  The  act  of  j4pril,  1808,  creating 
the  forfeiture,  purports  to  be  an  act  for  the  further  encourage- 
ment of  the  appellants'  steam-boats,  which  plainly  shows  that 
the  remedies  therein  provided  were  intended  as  cumtUative, 
and  in  addition  to  those  already  existing.  This  would  be  the 
construction  in  criminal  cases,  even  where  the  offence  is  crea- 
ted and  the  penalty  given  by  the  same  statute,  provided  they 
are  in  separate  clauses.  In  the  case  of  The  King  v.  Harris^ 
(4  Term  Rep.  205,)  Aehhurat  J.  says,  it  is  a  clear  and  estab 
lished  principle,  that  where  a  new  offence  is  created  by  an  act 
of  parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  and 
substantive  clause,  it  is  not  necessary  for  the  prosecutor  to 
sue  for  the  penalty,  but  he  may  proceed  on  the  prior  clause  on 
the  ground  of  its  being  a  misdemeanor. 

I  think  it  unnecessary  to  pursue  the  question  as  to  the  remedy 
any  farther,  or  to  notice  all  the  cases  cited  on  the  argu- 
ment. I  have  looked  into  most  of  them,  and  am  fully  satisfied 
that  if  the  appellants  have  the  right  claimed,  the  remedy 
cannot  be  denied  to  them.  I  the  more  readily  abstain  from 
taking  up  any  more  time  in  this  examination,  because  I  under- 
stood the  respondents'  counsel  as,  in  a  great  measure,  abandon- 
ing all  opposition  to  an  injunction,  if  the  right  was  determined 
against  them.  Upon  the  whole,  from  a  very  attentive  exami- 
nation of  the  case,  I  entertain  *a  clear  and  decided  opinion 
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IN  ERROIL  in  favor  of  the  validity  of  the  appellants'  right,  as  granted  bj 
ALBANY     ^^  ^^^^  of  the  legislature,  and  that  they  are  entitled  to  the 
March,  isii.    remedy  asked  for  to  protect  and  secure  them  in  the  enjoyment 
^*^'^^'^'*^^  of  it. 

LiTiiiasTOH        I  am  accordingly  of  opinion,  that  the  decree  of  the  Coort 
Vah  Imqmk,   of  Chancery  ought  to  be  reversed. 

Kent,  Ch.  J.  The  great  point  in  this  cause  is,  wbeth^ 
the  several  acts  of  the  legislature  which  have  been  passed  in 
favor  of  the  appellants,are  to  be  regarded  as  constitutional  and 
binding. 

This  house,  sitting  in  its  judicial  capacity  as  a  court,  has 
nothing  to  do  with  the  policy  or  exp^ency  of  these  laws. 
The  only  question  here  is,  whether  the  legislature  had  au* 
thority  to  pass  them.  If  we  can  satisfy  ourselves  upon  this 
point,  or,  rather,  unless  we  are  fully  persuaded  that  they  are 
void,  we  are  bound  to  obey  them,  and  give  them  the  requisite 
effect. 

In  the  first  place,  the  presumpti<Hi  must  be  admitted  to  be 
extremely  strong  in  favor  of  their  validity.  There  is  no  very 
obvious  constitutional  objection,  or  it  would  not  so  repeatedly 
have  escaped  the  notice  of  the  several  branches  of  the  govern- 
ment, when  these  acts  were  under  consideration.  There  are,  in 
the  whole,  five  different  statutes,  passed  in  the  years  1798, 
1803,  1807,  1808  and  1811,  all  relating  to  one  subject,  and  all 
granting  or  confirming  to  the  appellants,  or  one  of  them,  the 
exclusive  privilege  of  using  steam-boats  upon  the  navigable 
waters  of  this  state.  The  last  act  was  passed  after  the  right 
of  the  appellants  was  drawn  into  question,  and  made  known 
to  the  legislature,  and  that  act  was,  therefore,  equivalent  to  a 
declaratoiy  opinion  of  high  authority,  that  the  former  laws 
were  valid  and  constitutional.  The  act  in  the  year  1798  was 
peculiarly  calculated  to  awaken  attention,  as  it  was  the  first 
act  that  was  passed  upon  the  subject,  after  the  adoption  of  the 
federal  constitution,  and  it  would  naturally  lead  to  a  conside- 
ration of  the  power  of  the  state  to  make  such  a  grant.  That 
act  was,  therefore,  a  legislative  exposition  given  to  the  powers 
of  the  state  governments,  and  there  were  circumstances  exist* 
ing  at  the  time,  which  gave  that  exposition  singular  weight  and 
importance.  It  was  a  new  and  original  grant  to  one  of  the 
appellants,  encouraging  him,  by  the  pledge  of  an  exclusive 
privilege  for  twenty  years,  to  engage,  according  to  the  language 
of  the  preamble  to  the  statute,  in  the  ^*  uncertainty  and  hax- 
ard  of  a  very  expensive  experiment"  The  legislature  must 
[  •  573  ]  ♦have  been  clearly  satisfied  of  their  competency  to  make  this 
pledge,  or  they  acted  with  deception  and  injustice  towards  the 
individual  on  whose  account  it  was  made.  There  were  mem 
bers  in  that  legislature,  as  well  as  in  all  the  other  departments 
^  of  the  ffovemment,  who  had  been  deeply  concerned  in  the 
study  of  the  constitution  of  the  United  States,  and  who  were 
masters  of  all  the  critical  discussions  which  had  attended  the 
interesting  progress  of  its  adoption.  Several  of  tbem  had  been 
members  of  the  state  convention,  and  this  was  particularly  the 
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case  with  the  exalted  character,  who  at  that  time  was  chief   in^rrojl 
magifitrate  of  this  state,  (Mr.  Jayy)  and  who  was  distinguished,     albanx 
as  well  in  the  council  of  revision,  as  elsewhere,  for  the  scrupu-    March,  isii 
lous  care  and  profound  attention  with  which  he  examined  every  ^j^J^I^J^^JJjjl' 
question  of  a  constitutional  nature.  v. 

After  such  a  series  of  statutes,  for  the  last  fourteen  years,  ^*"  i*o«»« 
and  passed  under  such  circumstances,  it  ought  not  to  be  any 
light  or  trivial  difficulty  that  should  induce  us  to  set  them 
aside.  Unless  the  court  should  be  able  to  vindicate  itself  by 
the  soundest  and  most  demonstrable  argument,  a  decree  pros- 
trating all  these  laws  would  weaken,  as  I  should  apprehend, 
the  authority  and  sanction  of  law  in  general,  and  impair,  in 
some  degree,  the  public  confidence,  either  in  the  intelligence 
or  integrity  of  the  government. 

But  we  are  not  to  rest  upon  presumption  alone ;  we  must 
bring  these  laws  to  the  test  of  a  severer  scrutiny. 

If  they  are  void,  it  must  be  because  the  people  of  this  state 
have  alienated  to  the  government  of  the  United  States  their 
whole  original  power  over  the  subject  matter  of  the  grant. 
No  one  can  entertain  a  doubt  of  a  competent  power  existing 
in  the  legislature,  prior  to  the  adoption  of  the  federal  constitu- 
tion. The  capacity  to  grant  separate  and  exclusive  privileges 
appertains  to  every  sovereign  authority.  It  is  a  necessary  at- 
tribute of  every  independent  government.  All  our  bank  char- 
ters, turnpike,  canal  and  bridge  companies,  ferries,  markets, 
<&c.  are  grants  of  exclusive  privileges  for  beneficial  public  pur- 

Eoses.  These  grants  may  possibly  be  inexpedient  or  unwise, 
ut  that  has  noting  to  do  with  the  question  of  constitutional 
right.  The  legislative  power,  in  a  single,  independent  govern- 
ment, extends  to  every  proper  object  of  power,  and  is  limited 
only  by  its  own  constitutional  provisions,  or  by  the  fundamental 
principles  of  all  government,  and  the  unalienable  rights  of 
mankind.  In  the  present  case,  the  grant  to  the  appellants 
took  away  no  vested  right.  It  interfered  with  no  man's  prop- 
erty. It  left  every  citizen  to  enjoy  all  the  rights  of  *naviga-  [  *  574 1 
tion,  and  all  the  use  of  the  waters  of  this  state  which  he  before 
enjoyed.  There  was,  then,  no  injustice,  no  violation  of  first 
principles,  in  a  grant  to  the  appellants,  for  a  limited  time,  of 
the  exclusive  benefit  of  their  own  hazardous  and  expensive  ex- 
periments. The  first  impression  upon  every  unprejudiced 
mind  would  be,  that  there  was  justice  and  policy  in  the  grant 
Clearly,  then,  it  is  valid,  unless  the  power  to  make  it  be  taken 
away  by  the  constitution  of  the  United  t^ates. 

We  are  not  called  upon  to  say  affirmatively  what  powers 
have  been  granted  to  the  general  government,  or  to  what  ex- 
tent. Those  powers,  whether  express  or  implied,  may  be  ple- 
nary and  sovereign,  in  reference  to  the  specified  objects  of 
them.  They  may  even  be  liberally  construed  in  furtherance 
of  the  great  and  essential  ends  of  the  government  To  this 
doctrine  I  willingly  accede.  But  the  question  here  is,  not 
what  powers  are  granted  to  that  government,  but  what  powers 
are  retained  by  this,  and,  particularly,  whether  the  states  have 
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11^  ERROR,  absolutely  parted  with  their  original  power  of  granting  such  an 
ALBANY     exclusive  privilege,  as  the  one  now  before  us.     It  does  not  fol- 
March,  1812.    ]ow,  that  becausc  a  given  power  is  granted  to  congress,  the 
V^"*'*"'^'^^  states  cannot  exercise  a  similar  power.     We  ou/?ht  to  bear  in 
V.  mind  certain  great  rules  or  principles  of  construction  peculiar 

Vah  Ivoxir.  xq  the  QQgQ  Qf  a  confederated  government,  and  by  attending  to 
them  in  the  examination  of  the  subject,  all  our  seeming  diffi- 
culties will  vanish. 

When  the  people  create  a  single,  entire  government,  they 
grant  at  once  all  the  rights  of  sovereignty.  The  powers  grants 
ed  are  indefinite,  and  incapable  of  enumeration.  Every  thing 
is  granted  that  is  not  expressly  reserved  in  the  constitutional 
harter,  or  necessarily  retained  as  inherent  in  the  people. 
But  when  a  federal  government  is  erected  with  only  a  portion 
of  the  sovereign  power,  the  rule  of  construction  is  directly  the 
reverse,  and  every  power  is  reserved  to  the  member  that  is  not, 
either  in  express  terms,  or  by  necessary  implication,  taken  awoy 
from  them,  and  vested  exclusively  in  the  federal  head.  This 
rule  has  not  only  been  acknowledged  by  the  most  intelligent 
friends  to  the  constitution,  but  is  plainly  declared  by  the  in- 
strument itself.  Congress  have  power  to  lay  and  collect  taxes, 
duties  and  excises,  but  as  these  powers  are  not  given  exclu- 
sively, the  states  have  a  concurrent  jurisdiction,  and  retain  the 
same  absolute  powers  of  taxation  which  they  possessed  before 
the  adoption  of  the  constitution,  except  the  power  of  laying 
i  •  575  ]  an  impost,  which  is  expressly  •taken  away.  This  very  excep- 
tion proves  that,  without  it,  the  states  would  have  retained  the 
power  of  laying  aivimpost ;  and  it  further  implies,  that  in  cases 
not  excepted,  the  authority  of  the  states  remains  unimpaired. 

This  principle  might  be  illustrated  by  other  instances  of 
grants  of  power  to  congress  with  a  prohibition  to  the  states 
from  exercising  the  like  powers ;  but  it  becomes  unnecessary  to 
enlarge  upon  so  plain  a  proposition,  as  it  is  removed  beyond  all 
doubt  by  the  tenth  article  of  the  amendments  to  the  constitu- 
tion. That  article  declares  that  "  the  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people."  The  ratification  of  the  constitution  by  the  conven* 
tion  of  this  state,  was  made  with  the  explanation  and  under- 
standing, that  *'  every  power,  jurisdiction  and  right,  which  was 
not  clearly  delegated  to  the  general  government,  remained  to 
the  people  of  the  several  states,  or  to  their  respective  state 
governments."  There  was  a  similar  provision  in  the  articles 
of  confederation,  and  the  principle  results  from  the  very  na- 
ture of  the  federal  government,  which  consists  only  of  a  defin- 
ed portion  of  the  undefined  mass  of  sovereign  power  originally 
vested  in  the  several  members  of  the  union.  There  may  be 
inconveniences,  but  generally  there  will  be  no  serious  difficul- 
ty, and  there  cannot  well  be  any  interruption  of  the  public 
peace,  in  the  concurrent  exercise  of  those  powers.  The  pow- 
ers of  the  two  governments  are  each  supreme  within  their  re- 
spective constitutional  spheres.  They  may  each  operate  with 
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(till  eflect  upon  different  subjects,  or  they  may,  as  in  the  case  in  error. 
of  taxation,  operate  upon  diflerent  parts  of  the  same  object,     albany 
The  powers  of  the  two  governments  cannot  indeed  be  supreme    March,  isfi 
over  each  other,  for  that  would  involve  a  contradiction.     When  ^^{^^"^"^^""^^ 
those  powers,  therefore,  come  directly  in  contact,  as  when  they        '  v?"  ^* 
are  aimed  at  each  other,  or  at  one  indivisible  object,  the  power    ^^*  Iwoeh. 
of  the  state  is  subordinate,  and  must  yield.    The  legitimate 
exercise  of  the  constitutional  powers  of  the  general  govern- 
ment becomes  the  supreme  law  of  the  land,  and  the  national 
judiciary. is  specially  charged  with  the  maintenance  of  that 
aw,  and  this  is  the  true  and  efficient  power  to  preserve  order, 
dependence  and  harmony  in  our  complicated  system  of  gbv-  • 
ernment.     We  have,  then,  nothing  to  do  in  the  ordinary  course 
of  legislation,  with  the  possible  contingency  of  a  collision,  nor    • 
are  we  to  embarrass  ourselves  in  the  anticipation  of  theoretical 
difficulties,  than  which  nothing 'could,  in  general,  be  more 
fallacious.    *Such  a  doctrine  would  be  constantly  taxing  our      [  *  576 
sagacity,  to  see  whether  the  law  might  not  contravene  some 
future  regulation  of  commerce,  or  some  moneyed  or  some 
military  operation  of  the '  United  States,     Our  most  simple 
municipal  provisions  would  be  enacted  with  diffidence,  for  fear 
we  might  involve  ourselves,  our  citizens  and  our  consciences  in 
some*  case  of  usurpation.      Fortunately,  for  the  peace  and 
happiness  of  this  country,  we  have  a  plainer  path  to  follow. 
We  do  not  handle  a  work  of  such  hazardous  consequence. 
We  are  not  always  v^hlking  per  ignes  suppositos  cineri  doloso. 
Our  safe  rule  of  construction  and  of  action  is  this,  that  if  any 
given  power  was  originally  vested  in  this  state,  if  it  has  not 
been  exclusively  ceded  to  congress,  or  if  the  exercise  of  it  has    * 
not  been  prohibited  to  the  states,  we  may  then  go  on  in  the 
exercise  of  the  power  until  it  comes  practically  in  collision  with 
the  actual  exercise  of  some  congressional  power.     When  that 
happens  to  be  the  case,  the  state  authority  will  so  far  be  con- 
trolled, but  it  will  still  be  good  in  all  those  respects  in  which 
it  does  not  absolutely  contravene  the  provision  of  the  para- 
mount law. 

This  construction  of  the  powers  of  the  federal  compact  has 
the  authority  of  Mr.  HannUon.  In  the  thirty-second  number 
of  the  Federalist,  he  admits  that  all  the  authorities  of  which 
the  states  are  not  explicitly  devested,  remain  with  them  in  full 
vigor,  and  that  in  all  cases  in  which  it  was  deemed  improper 
that  a  like  authority  with  that  granted  to  the  union  should 
reside  in  the  states,  there  was  the  most  pointed  care  in  the 
constitution  to  insert  negative  clauses.  He  further  states  that 
there  are  only  three  cases  of  the  alienation  of  the  state  sove- 
reignty ;  1 .  Where  the  grant  to  the  general  government  is,  in 
express  terms,  exclusive ;  2.  Where  a  like  power  is  expressly 
prohibited  to  the  states ;  and,  3.  Where  an  authority  in  the 
states  would  be  absolutely  and  totally  contradictory  and  repug- 
nant to  one  granted  to  the  union ;  and  it  must  be,  he  says,  an 
immediate  constitutional  repugnancy  that  can,  by  implication, 
alienate  and  extinguish  a  pre-existing  right  of  sovereignty. 
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IN  ERROR,  The  same  view  of  the  powers  of  the  federal,  and  state  govern* 
•  ALBANY,     ments,  and  the  ianie  rules  of  interpretation,  were  given  by 
March,  1812.    him,  in  the  discussions  which  the  constitution  underwent  in 
^^J^j^^^^^IJJ]^  our  state  convention,  and  they  seem  generally,  if  not  unani- 
V.  mously,  to  have  been  acquiesced  in  by  the  members  of  that 

Va*  iifosv.  ygyy  respectable  assembly.  (See  the  Debaies  of  the  iViw- 
York  Conventionf  published  by  Francis  ChUds.)  These 
opinions  may  be  regarded  as  the  best  evidence  of  the  sense  of 
[  ^  577  ]  the  authors  of  that  instrument,  the  best  test  of  its  ^principles, 
and  the  most  accurate  cotemporary  exposition  to  which  we  can 
recur.  For  every  one  acquainted  with  the  history  of  those 
.  times,  well  knows  that  the  principles  of  the  constitution,  in 
the  progress  of  its  adoption  through  the  United  States^  wers 
discussed  in  the  several  conventicMas,  and  before  the  puUic,  by 
men  of  the  most  powerful  talents,  and  witli  the  most  animated 
zeal  for  the  public  welfiu^.  There  were  many  distinguished 
individuals,  and  none  more  so  than  the  one  to  whom  I  have 
referred,  who  had  bestowed  intense  thought,  not  only  upon 
the  science  of  civil  government  at  large,  but  who  had  specially 
and  deeply  studied  the  history  and  nature,  the  tendency  and 
genius  of  the  federal  system  of  government,  of  which  the  Eu- 
ropean confederacies  had  given  us  imperfect  examples,  and  to 
which  system,  as  improved  by  more  skilful  artists,  the  destinies 
of  this  country  were  to  be  confided.  Principles  of  construc- 
tion solemnly  sanctioned  at  that  day,  and  flowing  from  such 
sources,  as  to  be  regarded  by  us,  and  by  posterity,  as  coming 
in  the  language  of  truth,  and  with  the  force  of  authority. 
I  now  proceed  to  apply  these  general  rules  to  those  parts  of 
*  the  eonstitution  which  are  supposed  to  have  an  influence  on 
the  present  question. 

The  provision  that  the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  states, 
has  nothing  to  do  with  this  case.  It  means  only  that  citizens 
of  other  states  shall  have  equal  rights  with  oui  own  citizens, 
and  not  that  they  shall  have  different  or  greater  rights.  Their 
'  persons  and  property  must,  in  all  respects,  be  equally  subject 
to  our  law.  This  is  a  very  clear  proposition,  and  the  provision 
itself  was  taken  from  the  articles  of  the  confederation.  The 
two  paragraphs  of  the  constitution  by  which  it  is  contended 
that  the  original  power  in  the  state  governments  to.  make  the 
grant  has  been  withdrawn,  and  vested  exclusively  in  the  union, 
are,  1.  The  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states ;  and,  S.  The  power  to  secure  tc 
authors  and  inventors  the  exclusive  right  to  their  writings  and 
discoveries. 

1 .  As  to  the  power  to  regulate  commerce. 
This  power  is  not,  in  express  terms,  exclusive,  and  the  only 
prohibition  upon  the  states  is,  that  they  shall  not  enter  into 
any  treaty  or  compact  with  eadi  other,  or  with  a  foreign  pow- 
er, nor  lay  any  duty  on  tonnage,  or  on  imports  or  exports,  ex- 
cept what  may  be  necessary  for  executing  their  inspection  laws. 
[  •578]  Upon  the  principles  •above  laid  down,  the  states  are  under  no 
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Other  constitutional  restriction,  and  are,  consequently,  left  in  INBRROR. 
possession  of  a  vast  field  of  commercial  regulation ;  all  the     albany 
internal  commerce  of  the  state  by  land  and  water  remains  en*   March,  isii. 
tirely,  and  I  may  say  exclusively,  within  the  scope  of  its  orig-  ^lJ^J^J^^IJ^ 
inal  sovereignty.     The  congressional  power  relates  to  external  v. 

toot  to  internal  commerce,  and  it  is  confined  to  the  regulaiion  ^*"  ivom». 
of  that  commerce.  To  what  extent  these  regulations  may  be 
carried,  it  is  not  our  present  duty  to  inquire.  The  limits  of 
this  power  seem  not  to  be  susceptible  of  precise  definition.  It 
may  be  difficult  to  draw  an  exact  line  between  those  .regula* 
lions  which  relate  to  external  and  those  which  relate  to  internal 
commerce,  for  every  regulation  of  the  one  will,  directly  or  in- 
directly^ aifect  the  other.  To  avoid  doubts,  embarrassment 
and  contention  on  this  complicated  question,  the  general  rule 
of  interpretation  which  has  been  mentioned,  is  extremely  salu- 
tary. It  removes  all  difficulty,  by  its  simplicity  and  certainty. 
The  states  are  under  no  other  restrictions  than  those  expressly 
specified  in  the  constitution,  and  such  reguhtions  as  the  na- 
tional government  may,  by  treaty,  and  by  laws,  firom  time  .to 
time,  prescribe.  Subject  to  these  restrictions,  I  contend,  that 
the  states  are  at  liberty  to  make  their  own  commercial  regula- 
tions. There  can  be  no  other  safe  or  practicable  rule  of 
conduct,  and  this,  as  I  have  already  shown,  is  the  true  consti- 
tutional rule  arising  from  the  nature  of  our  federal  system. 
This  does  away  all  color  for  the  suggestion  that  the  steam-boat 
grant  is  illegal  and  void  under  this  clause  in  the  constitution. 
It  comes  not  within  any  prohibition  upon  the  states,  and  it 
interferes  with  no  existing  regulation.  Whenever  the  case 
shall  arise  of  an  exercise  of  power  by  congress  which  shall  be 
directly  repugnant  and  destructive  to  the  use  and  enjoyment 
of  the  appellants'  grant,  it  would  fell  under  the  cognizance  of 
the  federal  courts,  and  they  would,  of  course,  take  care  that 
the  laws  of  the  union  are  duly  supported.  I  must  confess, 
however,  that  I  can  hardly  conceive  of  such  a  case,  because  I 
do  not,  at  present,  perceive  any  power  which  congress  can 
lawfully  carry  to  that  extent.  But  when  there  is  no  existing 
regulation  which  interferes  with  the  grant,  nor  any  pretence  of 
a  constitutional  interdict,  it  would  be  most  extraordinary  for 
us  to  adjudge  it  void,  on  the  mere  contingency  of  a  collision 
with  some  future  exercise  of  congressional  power.  Such  a 
doctrine  is  a  monstrous  heresy.  It  would  go,  in  a  great  de- 
gree, to  annihilate  the  legislative  power  of  the  states.  May 
Dot  the  legislature  declare  that  no  bank  paper  shall  *circulate,  [  *5T9] 
or  be  given  or  received  in  payment,  but  what  originates  from 
some  incorporated  bank  of  our  own,  or  that  none  shall  circu- 
late under  the  nominal  value  of  one  dollar  ?  But  suppose  con- 
gress should  institute  a  national  bank,  with  authority  to  issue^ 
and  circulate  throughout  the  union,  bank  notes,  as  well  below 
as  above  that  nominal  value :  this  would  so  far  control  th 
state  law,  but  it  would  remain  valid  and  binding,  except  as  to 
the  paper  of  the  national  bank.  The  state  law  would  be  abso- 
lute, until  the  appearance  of  the  national  bank,  and  then  it 
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IN  ERROR,  would  have  a  qualified  efTect,  and  be  good  pro  tanto.    So, 
ALBANY      *ig^">  ^hc  legislature  may  declare  that'll  shall  be  unlawful  to 

Mareh,  1812.    vend   lottery  tickets,  unless  they  be  tickets  of  lotteries  autho- 

V^^"^'^*"^^  rized  by  a  law  of  tliis  state,  and  who  will  question  the  validity 
y.  of  the  provision  ?     But  suppose  congress  should  deem  it  expe* 

Va»  Uoxff.  dient  to  establish  a  national  lottery,  and  should  authorize  per- 
sons in  each  state  to  vend  the  tickets,  this  would  so  far  control 
the  state  prohibition,  and  leave  it  in  full  force  as  to  all  other 
lotteries.  The  possibility  that  a  national  bank,  or  a  naiional 
lottery,  might  be  instituted,  would  be  a  very  strange  reason  for 
holding  the  state  laws  to  be  absolutely  null  and  void.  It  strikes 
me  to  be  an  equally  inadmissible  proposition,  that  the  state  is 
devested  of  a  capacity  to  grant  an  exclusive  privilege  of  navi- 
gating a  steam-boat,  within  its  own  waters,  merely  beteuse  we 
can  imagine  that  congress,  in  the  plenary  exercise  of  its  power 
to  regulate  commerce,  may  make  some  regulation  inconsistent 
with  the  exercise  of  this  privilege.  When  such  a  case  arises, 
it  will  provide  for  itself ;  and  there  is,  fortunately,  a  paramount 
power  in  the  Supreme  Court  of  the  United  States  to  guard 
against  the  mischiefs  of  collision. 

The  grant  to  the  appellants  may,  then,  be  considered  as  taken 
subject  to  such  future  commercial  regulations  as  congress 
may  lawfully  prescribe.  Congress,  indeed,  has  not  any  direct 
jurisdiction  over  our  interior  commerce  or  waters.  Hudson 
river  is  the  property  of  the  people  of  this  state,  and  the  legis- 
lature have  the  same  jurisdiction  over  it  that  they  have  over  the 
land,  or  over  any  of  our  public  highways,  or  over  the  waters 
of  any  of  our  rivers  or  lakes.  They  may,  in  their  sound  dis- 
cretion, regulate  and  control,  enlarge  or  abridge  the  use  of  its 
waters,  and  they  are  in  the  habitual  exercise  of  that  sovereign 
right.  If  the  constitution  had  given  to  congress  exclusive  ju- 
risdiction over  our  navigable  waters,  then  the  argument  of  the 
respondents  would  have  applied ;  but  the  people  never  did,  nor 

[  •  580  ]  *ever  intended,  to  grant  such  a  power ;  and  congress  have  con- 
current jurisdiction  over  the  navigable  waters  no  further  than 
may  be  incidental  and  requisite  to  the  due  regulation  of  com* 
merce  between  the  states,  and  with  foreign  nations. 

What  has  been  the  uniform,  practical  construction  of  Uiis 
power  ?  Let  us  examine  the  code  of  our  statute  laws.  Our 
^  turnpike  roads,  our  toll-bridges,  the  exclusive  grant  to  run 
stage-wagons,  our  laws  relating  to  paupers  from  other  states, 
our  Sunday  laws,  our  rights  of  ferriage  over  navigable  rivers 
and  lakes,  our  auction  licenses,  our  licenses  to  retail  spirituous 
liquors,  the  laws  to  restrain  hawkers  and  pedlars  ;  what  are  all 
these  provisions  but  regulations  of  internal  commerce,  aflecttng 
as  well  the  intercourse  between  the  citizens  of  this  and  other 
^states,  as  between  our  own  citizens  ?  So  we  also  exercise,  to 
a  considerable  degree,''a  concurrent  power  with  congress  in  the 
regulation  of  external  commerce.  What  are  our  inspection 
laws  relative  to  the  staple  commodities  of  this  state,  which  pro- 
hibit the  exportation,  except  upon  certain  conditions,  of  flour 
of  salt  provisions,  of  certain  articles  of  lumber,  and  of  pot  and 
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pearl  ashes,  but  regulations  of  external  commerce  ?  Our  health   m  error. 
tmi  quarantine  laws,  and  the  laws  prohibiting  the  importation     albany 
of  slaves,  are  striking  examples  of  the  same  kind.     So  the  act    March,  isii. 
relative  to  the  poor,  which  requires  all  masters  of  vessels  com-  VJ^^mto^ 
ing  from  abroad  to  report  and  give  security  to  the  mayor  of  v. 

JNfeto-  York,  that  the  passengers,  being  aliens,  shall  not  become    ^^'  i»«««. 
chargeable  as  paupers,  and  in  case  of  default,  making  even  the 
ship  or  vessel  from  which  the  alien  shall  be  landed  liable  to 
seizure,  is  another  and  very  important  regulation  affecting  for- 
eign commerce. 

Are  we  prepared  to  say,  in  the  &ce  of  all  these  regulations, 
which  fonn  such  a  mass  of  evidence  of  the  uniform  construc- 
tion of  our  powers,  that  a  special  privilege  for  the  exclusive 
navigation  by  a  steaim-boat  upon  our  waters,  is  void,  because 
it  may,  by  possibility,  and  in  the  course  of  events,  interfere- 
with  the  power  granted  to  congress  to  Regulate .  commerce  ? 
Nothing,  in  my  opinion,  would  be  more  preposterous  and  ex- 
travagant. Which  of  our  existing  regulations  may  not  equally 
interfere  with  the  power  of  congress  ?  It  is  said  that  a  steam- 
boat may  become  the  vehicle  of  foreign  commerce ;  and,  it  is 
asked,  can  then  the  entry  of  them  into  this  state,  or  the  use 
of  them  within  it,  be  prohibited  ?  I  answer  yes,  equally  as 
we  may  prohibit  the  entry  or  use  of  *slaves,  or  of  pernicious  [  *  581  ] 
animals,  or  an  obscene  book,  or  infectious  goods,  or  any  thing 
else  that  the  legislature  shall  deem  noxious  or  inconvenient. 
Our  quarantine  laws  amount  to  an  occlusion  of  the  port  of 
Neuh  York  from  a  portion  of  foreign  commerce,  for  several 
months  in  the  year ;  and  the  mayor  is  even  authorized  under 
those  laws  to  stop  all  commercial  intercourse  with  the  ports  of 
any  neighboring  state.  No  doubt  these  powers  may  be  abus- 
ed>  or  exercised  in  bad  faith,  or  with  such  jealousy  and  hostil- 
ity towards  our  neighbors,  as  to  call .  for  some  explicit  and 
paramount  regulation  of  congress  on  the  subject  of  foreign 
commerce,  and  of  commerce  between  the  states.  Such  cases 
may  easily  be  supposed,  but  it  is  not  logical  to  reason  from  the 
abuse  against  the  lawful  existence  of  a  power ;  and  until  such 
congressional  regulations  appear,  the  legislative  will  of  this 
state,  exercised  on  a  subject  within  its  original  jurisdiction,  and 
not  expressly  prohibited  to  it  by  the  constitution  of  the  United 
StateSy  must  be  taken  to  be  of  valid  and  irresistible  authority.  # 

2.  If  the  grant  is  not  inconsistent  with  the  power  of  con- 
gress to  regulate  commerce,  there  is  as  little  pretence  to  hold 
it  repugnant  to  the  power  to  grant  patents.  That  power  only 
secures,  for  a  limited  time,  to  authors  and  inventors  the  exclu- 
sive privilege  to  their  writings  and  discoveries ;  and  as  it  is  not 
granted,  by  exclusive  words,  to  the  United  States y  nor  prohib- 
ited to  the  individual  states,  it  is  a  concurrent  power  which 
may  be  exercised  by  the  states,  in  a  variety  of  cases,  without 
any  infringement  of  the  congressional  power.  A  state  cannot 
take  away  from  an  individual  his  patent  right,  and  render  it 
common  to  all  the  citizens.  This  would  contravene  the  act  of 
congress^  and  would  be,  tlierefore,  unlawful.     But  if  an  author 
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IN  ERROR,  or  inventor,  instead  of  resorting  to  the  act  of  congress,  riiouM 
ALBANY,"  &pply  to  ^h®  legislature  of  this  state  for  an  exclusive  right  to  his 
March,  1812.    production,  I  sec  nothing  to  hinder  the  state  from  granting  it, 
^|^J^J^;^^!JJj^  and  the  operation  of  the  grant  would,  of  course,  be  confined  to 
▼.  the  limits  of  this  state.     W  ithin  our  own  jurisdiction,  it  would 

Vaw  iMosff.  |j^  complete  and  perfect.  So  a  patentee  under  the  act  of  con- 
gress may  have  the  time  of  his  monopoly  extended  by  the  leg- 
islature of  any  state,  beyond  the  term  of  fourteen  or  twenty- 
eight  years  allowed  by  that  law.  Congress  may  secure,  for  a 
limited  time,  an  exclusive  right  throughout  the  union;  but  there 
is  nothing  in  the  constitution  to  take  away  from  the  states  the 
power  to  enlarge  the  privilege  within  their  respective  jurisdio 
tions.  The  states  are  not  entirely  devested  of  their  original 
sovereignty  over  the  subject  matter ;  and  whatever  power  has 
r  *  582  ]  not  been  clearly  granted  to  *the  union,  remains  with  them. 
Again,  the  power  granted  to  congress  goes  no  further  than  to 
secure  to  the  autlior  or  inventor  a  right  of  property,  which,  like 
every  other  species  of  property,  must  be  used  and  enjoyed 
within  each  state,  according  to  the  laws  of  such  state.  The 
power  of  congress  is  only  to  ascertain  and  define  tlie  right  of 
property ;  it  does  not  extend  to  regulating  the  use  of  it.  That 
must  be  exclusively  of  local  cognisance.  If  the  author's  book 
or  print  contains  matter  injurious  to  the  public  morals  or  peace, 
or  if  the  inventor's  machine  or  other  production  will  have  a 
pernicious  effect  upon  the  public  health  or  safety,  no  doubt  a 
competent  authority  remains  with  the  states  to  restrain  the  use 
of  the  patent  right.  That  species  of  property  must  likewise 
be  subject  to  taxation,  and  to  the  payment  of  debts,  as  other 
personcd  property.  The  national  power  will  be  fully  satisfied, 
if  the  property  created  by  patent  be,  for  the  given  time,  enjoy- 
ed and  used  exclusively,  so  far  as  under  the  policy  of  the 
several  states  the  property  shall  be  deemed  fit  for  toleration  and 
use.  There  is  no  need  of  giving  this  power  any  broader  con- 
struction in  order  to  attain  the  end  for  which  it  was  granted, 
which  was  to  reward  the  beneficent  efforts  of  genius,  and  to 
encourage  the  useful  arts. 

If,  then,  the  respondents  were  in  possession  of  a  patent  for 
their  steam-boat,  as  original  inventors,  our  stalute  prohibition, 
not  being  made  against  the  use  of  steam^^boats,  as  per  ae  inju- 
rious, would  possibly,  before  a  competent  tribunal,  be  obliged 
to  yield  to  the  patent  right,  as  being  founded  on. the  paramount 
(a)TheC7iw/ law.(a)     But  even  this  plea  would  not  answer  in  this  case; 
ed*ii*^to"SB  ad-  ^^  if  the  respondents  were  in  possession  of  such  a  patent,  the 
vf^'  h***^  •'**•*  ^*^*®  courts  could  not  take  notice  of  it.  They  cannnot  enforce 
mared  ^"^iiypo^  *  patent  right,  nor  can  tliey  declare  the  patent  void,  if  obtain* 
ihciicaiiy,  wa«  ed  by  fraud  or  imposition.     The  acts  of  congress  have  vested 
?o  iWe^vga-  the  federal  courts  with  the  exclusive  cognisance  of  all infiringe- 
meni,  and,  on  mcnts  of  patent  rights ;  and  such  was  the  opinion  and  decision 
he^ihou^M 'that  ^f  ^^^  Supreme  Court  of  this  state  in  a  late  case.  (Parsons  v. 
even  that  inti-  Bomardy  7  Johns,  Rep.  144.)     None  of  our  courts  could  re- 
lead^^o  elwr!  ccive  a  plea  of  a  patent  right,  m  justification  of  a  breach  of  the 
He  wished  not  statutes :  WO  should  be  obliged  to  send  the  party  to  the  courts 
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of  the  United  States ,  in  *order  to  test  the  validity  of  bis  patent,  in  error 
and  to  seek  the  competent  redress.  Albany  ~ 

But  the  respondents  show  no  patent,  and  the  appellants  have    March,  isii 
not  obtained  their  grant,  as  inventara  of  the  steam-boat,  and,  ^'-^^^y^*^ 
therefore,  the  privilege  is  totally  unconnected  with  the  patent    ^*^**^"^* 
power.     It  seems  to  be  admitted  that  congress  are  authorized    ^^"  Irosv. 
to  grant  patents  only  to  the  inventor  of  the  useful  art.     The  to  be   under 
act  of  congress  of  25th  February,  1793,  {Laws  United  States^  stood  as  saying 
v.  2.  p.  200,)  applies  only  to  the  inventor,  and  the  applicant  grLt  coa\^ 
for  the  patent  must  make  oath  that  he  believes  he  is  the  true  ^"y  ^^^f  '  9^ 
inventor  or  discoverer  of  the  art  or  improvement.     The  act  of  ^n^^  i^qu« 
22d  April,  1800,  (Laws  United  States,  v.  5.  p.  88,)  extends  ^««>"«'*  ^^  ^^^ 
the  benefit  of  the  former  law  to  aliens,  after  two  years'  resi-  1^"  r^hu  *  ^ 
dence,  on  their  making  oath  that  such  invention,  art  or  discov- 
ery, hath  not,  to  their  belief^  been  known  or  used  either  in  this 
or  any  foreign  country.     There  cannot,  then,  be  any  aid  or 
encouragement,  by  means  of  an  exclusive  right  under  the  law 
of  the  United  States,  to  importers  from  abroad  of  any  useful 
mvcntion  or  improvement.     Such  persons  must  resort  to  the 
patronage  of  the  state  governments,  in  which  the  power  to  re- 
ward their  expensive  and.  hazardous  exertions  was  originally 
vested,  and  in  which  it  still  remains.     The  grant  of  1798,  was 
made  to  Chancellor  Livingston,  as  '^  the  possessor  of  a  mode 
of  applying  the  steam  engine  to  propel  a  boat  on  new  and  ad- 
vantageous principles."     This  power  to  encourage  the  impor- 
tation of  improvements,  by  the  grant  of  an  exclusive  enjoy- 
ment, for  a  limited  period,  is  extremely  useful,  and  the  Eng- 
lish nation  have  long  perceived  and  felt  its  beneficial  effects. 
This  will  appear  by  a  cursory  view  of  the  law  of  that  country. 

The  creation  of  monopolies  was  anciently  claimed  and 
exercised  as  a  branch  of  the  royal  prerogative.  Lord  Coke  (3 
iist.  181)  defines  a  monopoly  to  be  ''an  institution  or  allow- 
ance by  the  king's  grant,  for  the  sole  using  of  any  thing ;"  and 
he  considers  such  royal  grants  to  have  been  against  the  ancient 
and  fundamental  laws  of  the  realm.  Parliament,  at  last  inter- 
posed to  check  the  abuse  of  these  grants,  which  had  been  issu- 
ed, under  Elizabeth,  with  inconsiderate  profusion ;  and  by  the 
statute  of  21  Jac.  I.  c.  3,  commonly  called  the  statute  of  mo- 
nopolies, there  were  due  limitations  placed  upon  the  exercise 
of  th's  branch  of  the  prerogative.  That  statute,  by  a  general 
sweeping  clause,  demolished  all  the  existing  monopolies  that 
were  not  specially  excepted ;  and  some  of  those  exceptions  are 
worthy  of  our  particular  notice.  In  the  first  place,  all  grants 
of  privileges  by  act  of  parliament  were  saved  ;  *for  no  one  [  *  584  ] 
ever  doubted  (unless  it  be  since  the  origin  of  this  controversy) 
of  the  power  of  the  legislature  to  create  an  exclusive  privilege. 
The  statute  also  allowed  grants  to  be  made  for  a  limited  time, 
by  the  authority  of  the  crown,  for  the  sole  working  or  making 
of  any  new  manu&cture  not  before  used  in  the  realm.  Upon 
this  clause  it  has  been  held  by  such  distinguished  judges  as 
Holt  and  PoUexfen,  (2  Salk.  447,)  that  if  the  invention  be 
new  in  England,  a  patent  may  be  granted,  though  the  thing 
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MirSRROBL  was  practised  beyond  sea  before ;  for  the  statute,  as  they  ob- 
ALBANY,  serve,  intended  to  encourage  new  devices  useful  to  the  king- 
■web,  isii   dom,  and  whether  kamed  by  travel  or  by  study,  it  is  the  soM 

"uriMTQM   '**W'     ^^  ^**®  ^^*^®  ^^  Darcy  v.  Aliens  which  arose  under 
V.  Hizabethf  before  the  statute  of  monopolies,  (li  Co.  84.  iVoy, 

Ta*  Imasji.  273^^  it  was  admitted,  in  the  interesting  argument  on  the  part 
of  the  defendant,  as  preserved  in  Noy^  (p.  182,  183,^  that 
where  any  man,  by  his  own  charge  and  industry,  or  by  his 
own  wit  or  invention,  doth  bring  any  new  trade  into  the  realm,  or 
any  engine  tending  to  the  furtherance  of  a  trade,  that  never  was 
used  before,  and  that  for  the  ffood  of  the  realm,  the  king  might 
grant  a  monopoly  patent.  Thus,  in  9  Miz.  there  was  a  pa- 
tent granted  to  Hastings  for  the  sole  making  and  selling  for 
divers  years,  o(  frisadors,  in  consideration  that  he  brought  in 
the  skill  of  making  them  as  they  were  made  in  Holland.  But 
in  a  suit  on  this  patent,  as  it  appeared  that  the  defendant  had 
used  them  before  the  patent,  he  was  held  not  punishable  for 
infiinging  the  patent.  So  a  like  patent  issued,  in  the  begin- 
ning of  the  reign  of  Elizabeth,  to  one  Mathey,  for  making 
certain  knives  with  bone  shafts,  &c.  on  the  suggestion  that  he 
brought  the  first  use  of  them /rom  Heyond  sea,  but  as  the  sug- 
gestion was  false,  he,  on  that  ground  alone,  lost  the  benefit  of 
his  patent. 

These  cases  clearly  show  that  the  uniform  opinion,  in  Eln^g- 
land,  both  before  and  since  the  statute  of  James,  has  been, 
that  imported  improvements,  no  less  than  original  inventions, 
ought  to  be  encouraged  by  patent.  And  can  we  for  a  moment 
suppose  that  such  a  power  does  not  exist  in  the  several  states? 
We  have  seen  that  it  does  not  belong  to  congress,  and  if  it 
does  not  reside  in  the  states,  it  resides  nowhere,  and  is  wholly 
extinguished.  This  would  be  leaving  the  states  in  a  condition 
of  singular  and  contemptible  imbecility.  Tlie  power  is  im- 
portant in  itself,  and  may  be  most  beneficially  exercised  for  the 
encouragement  of  the  arts ;  and  if  well  and  judiciously  exert- 
ed, it  may  ameliorate  the  condition  of  society,  by  enriching 

(*58SJ  and  adorning  the  country  with  useful  and  elegant  *improve- 
ments.  This  ground  is  clear  of  any  constitutional  difficulty, 
and  renders  the  argument  in  favor  of  the  validity  of  the  stat- 
utes perfectly  conclusive.  And  permit  me  here  to  add,  that  I 
think  the  power  has  been  wisely  applied,  in  the  instance  before 
us,  to  the  creation  of  the  privilege  now  in  controversy.  Under 
its  auspices  the  experiment  of  navigating  boats  by  steam  has 
been  made,  and  crowned  with  triumphant  success.  Every 
lover  of  the  arts,  every  patron  of  useful  improvement,  every 
friend  to  his  country's  honor,  has  beheld  this  success  with 
pleasure  and  admiration.  From  this  single  source  the  improve- 
ment is  progressively  extending  to  all  the  navigable  waters  of 
the  United  States,  and  it  promises  to  becomofu  great  public 
blessing,  by  giving  astonishing  facility,  despatch  and  safe- 
ty, not  only  to  travelling,  but  to  the  internal  commerce  of  this 
!».  country.    It  is  difficult  to  consider  even  the  known  results  of 

the  undertaking,  without  feeling  a  sentiment  of  good  will  and 
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gratitude  towards  the  individuals  by  whom  thej  have  been  ]>ro-  m  BRRtm, 
cured,  and  who  have  carried  on  their  experiment  with  patient  in-     albany 
dustry,  at  great  expense,  under  repeated  disappointments,  and    ^Stuch,  isiL 
while  constantly  exposed  to  be  held  up,  as  dreaming  projec-  ^LmtrMtcSir 
tors,  to  the  whips  and  scoma  of  Hme.    So  fiir  fiHDm  charging  ▼. 

the  authors  of  the  grant  with  being  rash  and  inconsiderate,  or    ^*'  ^•*'* 
from  wishing  to  curtail  the  appellants  of  their  liberal  recom* 
pense,  I  think  the  prize  has  been  dearly  earned  and  Mr\j  won, 
and  that  the  statutes  bear  the  stamp  of  an  enlightened  and 
munificent  spirit. 

If  the  legal  right  be  in  favor  of  the  appeltants*  the  remedy 
prayed  for  by  their  bill  is  a  matter  of  course.  One  of  the 
learned  counsel  for  the  respondents,  with  his  usual  frankness, 
seemed,  in  a  great  degree,  to  concede  this  point 

Injunctions  are  always  granted  to  secure  the  .  enjoyment  of 
-statute  privileges  of  which  the  party  is  in  the  actual  possession, 
unless  the  right  be  doubtful.  This  is  the  uniform  course  of  the 
precedents.  I  believe  there  is  no  case  to  the  contrary ;  and 
the  decisions  in  the  English  Chancery,  on  this  point,  were  the 
same  before  as  since  the  Ameriean  revolution ;  and  we  are, 
consequently,  bound  by  them  as  a  branch  of  the  common  law. 
It  appears,  by  the  facts  stated  in  the  bill,  and  which  we  must 
take  to  be  true,  as  they  have  been  sworn  to,  and  are  not  an- 
swered or  denied,  that  the  appellants  had  been,  for  three  years, 
in  the  actual  and  exclusive  enjoyment  of  their  statute  privilege, 
when  the  respondents  interfered  to  disturb  that  right  and  that 
enjoyment. 

It  will  be  necessary,  to  attend,  for  a  moment,  to  the  most 
prominent  ^English  cases,  on  the  subjeet  of  injunctions ;  luid       [*586  ] 
on  this  point  I  shall  be  very  brief 

In  Gyles  v.  Wilcox  and  others^  which  was  as  early  as  the 
year  1740,  (2  Atk.  141.  S.  C.  3  ^^*.  2^,)  there  was  a  bill 
filed  for  an  injunction  to  stay  the  printing  of  a  book,  on  sug- 
gestion, that  the  book,  pretending  to  be  a  different  work,  was 
in  truth,  an  invasion  of  the  compUiioant^s  copyright,  under  the 
statute  of  Anne,  The  lord  chancellor  referred  the  cause,  by 
consent,  to  arbitrators,  to  examine  whether  the  'one  book  was 
a  copy  from  the  other;  and  though  that  point  was  not  clear, 
he  allowed  an  injunction  and  continued  it  in  the  mean  time.  So, 
also,  in  the  case  of  Blackwell  v.  Harper^  in  the  year  1740,  (2 
Atk.  92,)  a  bill  was  exhibited  to  establish  a  right  under  a  stat- 
ute of  6  Crto.  II.  c.  13,  for  encouraging  the  arts  of  designing, 
engraving,  &c.  and  to  restrain  the  defendant  from  copying  the 
complainant's  engravings  of  medicinal  plants,  and  an  injunc- 
tion was  decreed,  though  the  statute  said  nothing  about  an  in- 
junction, and  had  giveiv,  as  against  the  offender,  a  forfeiture  of 
the  plates  and  sheets  engmved,  and  an  additional  penalty  of 
five  shillings  for  every  print,  to  be  recovered  by  suit  at  law.  In 
another  case,  in  the  same.year,  1740,  before  the  same  chancel- 
lor, (1  Ves.  476,)  he  admitted,  that  when  the  right  appeared 
by  matter  of  record,  or  was  grounded  upon  an  act  of  parlia*  *• 

ment,  it  was  a  ibundation  for  an  injunction  before  answen 
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IN  ERROR.  These  coses  I  have  particularly  selected,  because  two  of  tbcm 

ALBANY  were  cases  of  injunction,  founded  on   a  statute  right,  and 

March,  iBii.  where   the  statute  had  also  given  a  forfeiture,  and  because 

^j^^^^!^^^  these  cases  were  long  before  our  revolution,  and  were  the  de- 

y.  cisions  of  so  correct  and  distinguished  a  chancellor  as  Lord 

VA>i«aui.  Hardwicke. 

It  is  impossible,  in  any  cause,  to  produce  cases  more  in  point 
or  more  controlling ;  and  they  put  the  authority  and  duty  to 
grant  an  injunction,  in  a  case  of  clear  statute  right,  beyond 
contradiction.  There  are  many  other  cases  in  the  English 
Chancery,  to  the  Uke  effect,  all  of  which  I  shall  not  stay  to  ex- 
amine. {BcLskeU  V.  ParsonSy  1718,  decided  by  Sir  J.  Jekyly 
,  and  cited  in  13  Fes.  493.  Snnth  v.  Clark,  Dick.  455.  Hick» 
V.  Raincock,  Dick.  647.  Pope  v.  Cwrl,  2  Atk.  342.  BeUr. 
Walker  and  others,  I  Bra.  451.)  It  will  be  sufficient,  by  re- 
ferring to  a  few  of  them,  to  show  the  uniform  language  of  the 
equity  courts.  The  case  of  The  CUy  of  London  v.  Pughs 
(3  Bro.  Ch.  Cos.  374)  arose  as  early  as  1727,  and  as  it  was 
aecided  by  the  Hous.e  of  Lords,  upon  an  appeal,  it  merits  the 
[  *  587  ]  more  attention.  The  question  *there  was,  on  a  penalty  given 
by  a  lease  of  one  hundred  pounds  an  acre,  for  digging  up  the 
soil,  and  yet  the  court  ordered  that  the  chancellor  issue  an 
injunction  until  the  hearing,  to  stay  the  trespass,  notwithstand- 
ing the  party  had  his  remedy  for  the  penalty.  In  the  case  of 
BoUon  v.  niM,  which  was  in  chancery,  as  late  as  1796,  (3  Ves. 
140,)  there  was  a  bill  for  an  injunction  against  infringing  a  pa- 
lent  right  for  a  fire  engine,  and  it  was  granted,  and  the  validity 
of  the  patent  was  left,  in  the  mean  time,  to  be  tried  at  law.  It 
was  there  admitted  to  be  the  most  ordinary  jurisdiction  of  the 
Court  of  Chancery,  not  to  alter  the  possession  until  the  right 
was  decided,  and  the  party  in  enjoyment  of  his  patent  privi- 
lege was  considered  as.  in  such  possession.  In  a  late  case,  be- 
fore the  present  Lord  Chancellor  Eldon,  {The  Universities  v. 
Richardison,  6  Fee.  707)  it  was  held,  that  in  the  case  of  a 
patent  right,  if  the  party  gets  his  patent  and  puts  it  in  execu- 
tion, his  possession,  under  color  of  that  title,  is  good  enough  to 
enjoin  a  disturber  from  interfering,  and  to  continue  the  injunc- 
tion until  it  is  proved  at  law  that  he  had  no  title.  In  a  still 
later  case,  (14  Fee.  130,)  the  court  expressed  itself  in  strong 
terms  against  the  invasion  of  a  patent  right,  and  said,  that  un- 
less the  injunction  was  granted,  any  person  might  violate  the 
Ctent,  and  the  consequence  would  be,  that  the  patentee  would 
harassed  with  litigation. 

I  cite  these  latter  cases  to  show  that  the  law  has  been  set- 
tled, in  England,  for  the  last  seventy  years  at  least,  and  has 
been  preserved  in  a  steady,  uniform  course,  under  a  succession 
of  their  ablest  and  wisest  men.  The  principle  is,  that  statute 
privileges,  no  less  than  common  law  rights,  when  in  actual 
possession  and  exercise,  wiU  not  be  permitted  to  be  disturbed, 
until  the  opponent  has  fairly  tried  them  at  law,  and  over- 
thrown their  pretension.  And  is  not  this  a  most  excellent 
principlei  calculated  to  preserve  peace,  and  order,  and  morab, 
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in  the  community ;  and  if  it  was  not  the  law,  yet  deserving  to  in  error, 
be  the  law,  and  well  worthy  of  our  encouragement  and  sane*     ALBANY 
tion  ?    The  federal  courts  in  this  country  have  thought  so ;  for    March,  I81I 
under  the  patent  law  of  congress,  they  have  equally  protected  V^^^'^*"^^ 
the  right  by  injunction.    The  case  of  Morse  \.  Beid  was  an      "^"^"^ 
injunction  bill  filed  in  1796,  to  restrain  the  defendant  from    ^^"  Inom. 
reprinting  fVinierbotham's  Histonfy  which,  the  complainant 
alleged,  was  an  invasion  of  the  copyright  of  his  American  Ge- 
ography.    The  propriety  of  the  injunction  was  not  questioned ; 
it  issued  in  the  first  instance.     The  complainant  recovered 
1,500  dollars,  *and  the  injunction  was  made  perpetual.     So  in      [  *  598  ] 
the  late  case  of  Whitney  v.  Forty  which  arose  in   Georgiay 
upon  a  violation  of  the  complainant's  patent  for  a  machine  for 
cleaning  cotton,  an  injunction  was  granted,  in  the  first  instance, 
and  was  afterwards  made  perpetual,  at  the  Circuit  Conrt,  at 
which  Judge  Johnson  presided.     As  far,  then,  as  authority 
goes,  it  is  in  favor  of  the  injunction,  and  if  we  are  satisfied,  in 
this  case,  of  the  appellants'  right,  we  cannot  hesitate  about  the 
remedy.     The  act  which  the  legislature  passed  at  the  last  ses- 
sion, making  it  expi^essly  the  duty  of  the  Chancellor  to  grant 
an  injunction  as  to  all  other  boats  except  the  two*  then  built, 
proves  very  clearly  the  sense  of  the  legislature  that  this  was  a 
fit  and  proper  remedy  in  the  case.     Those  two  boats  were 
excepted  out  of  the  law,  merely  because  it  was  improper  to 
interfere  with  a  pending  suit,  and  the  statute  did  not  impair 
the  pre-existing  remedy  by  injunction ;   it  only  made  it  more 
clear  and  peremptory  thereafter ;    and  there  is  no  reason  why 
the  injunction  should  issue  against  one  set  of  boats,  and  not 
against  another. 

It  would  only  be  productive  of  litigation  and  mischief,  to 
allow  the  respondents  to  continue  the  use  of  their  boats,  if  the 
right  be  against  them.  Their  counsel  admit  that  they  must  not 
only  forfeit  the  boats,  but  mustanswer  in  damages  for  all  the  in- 
termediate profits.-  If  the  legal  right  be  with  the  appellants,  this 
is  the  proper  court,  and  this  is  the  proper  time  to  declare  it.  This 
court,  from  its  peculiar  constitutional  structure,  unites  with  it  the 
highest  court  of  common  law,  and  nothing  would  be  more  useless 
than  to  withhold  an  injunction  until  the  chancellor  had  sent  the 
question  to  be  tried  at  law,  when  the  judges  before  whom  it  is 
to  be  tried,  are  members  of  this  court,  and  have  already  de- 
clared their  opinion.  The  legal  question  can  never  be  tried 
by  a  jury.  It  is  not  a  question  of  iact.  The  single  point  is 
the  constitutionality  of  the  statutes.  That  point  never  can  be 
more  fully  and  more  ably  argued  than  it  has  been  before  this 
court,  and  if  we  are  of  opinion  that  the  acts  are  constitutional, 
they  must  be  obeyed.  We  are  bound  to  cause  them  to  be 
obeyed.     There  is  no  escape  from  this  duty. 

If  we  refuse  the  injunction,  it  ought  to  be  for  some  substan- 
tial reason.  We  must  not  put  it  upon  the  mere  hoc  volOy  sic 
jubeOy  sit  pro  ratione  voluntas.  There  must  be  some  solid 
principle,  that  will  correspond  with  the  clyiracter,  as  well  as 
satisfy  the  conscience  of  this  court    If  the  laws  are  valid,  it 
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IN  BRROIL  would  be  of  pemiciOQi/*  consequence  not  to  arrest  the  fiirtber 

ALBANY  "  progress  of  their  violation.     It  is  impossible  for  anj  aet  to  be 

■well,  I8ii   committed  which  attracts  more  universal  notice,  and  if  wrong 

^^^^"^'^^'^^  and  illegal)  none  which  has  a  more  fittal  influence  upon  the 

laviiranov   genend  habits  of  respect  and  reverence  for  the  legislative 

VMM  lfl«»i.   authority.    The  boats  cannot  run  but  in  the  fiice  of  day,  and 

in  the  presence,  as  it  were,  of  the  whole  people,  whose  laws  are 

set  at  defiance,  nor  without  seducing  thousands,  by  thecontagioa 

of  example,  into  an  approbation  and  support  of  the  trespass. 

I  am  sensible  that  the  case  is  calculated  to  excite  sympathy. 
I  feel  it  with  others,  and  I  sincerely  wish  that  the  respondents 
had  brought  the  laws  to  a  test,  at  less  risk  and  expense ;  for 
every  one  who  had  eyes  to  read,  or  ears  to  hear  the  contents 
of  our  statute  book,  must  have  been  astonished  at  the  boldness 
and  rashness  of  the  experiment.  But  in  proportion  to  the 
respectability  and  strength  of  the  comlnnation,  should  be  the 
vigor  of  our  purpose  to  maintain  the  law.  If  we  were  to  suf- 
fer the  plighted  fitith  of  this  state  to  be  broken,  upon  a  mere 
pretext,  we  should  become  a  reproach  and  a  by-word  through- 
out the  union.  It  was  a  saying  of  Ewnpidts^  and  often  re- 
peated by  CamfT^  that  if  right  was  ever  to  be  violated,  it  was 
for  the  sake  of  power.  We  follow  a  purer  and  nobler  system 
of  morals,  and  one  which  teaches  us  that  right  is  never  to  be 
violated.  This  principle  ought  to  be  kept  steadfiist  in  every 
man's  breast ;  and  above  all,  it  ought  to  find  an  asylum  in  the 
sanctuary  of  justice. 

I  am  accordingly  of  opinion,  that  the  order  of  the  Court  of 
Chancery  be  reversed,  and  that  an  injunction  be  awarded. 

Lewis,  Senator,  and  Townsend,  Senator,  being  related  to 
some  of  the  parties,  declined  giving  any  opinions. 

The  other  senators  declared  their  concurrence  in  the  o(Hn- 
lons  delivered  by  the  judges.  The  following  order  was,  there- 
upon, unanimously  adopted  and  directed  to  be  entered: 
tJSt^^  ^^'  ^'  Whereupon,  after  hearing  counsel,  as  well  for  the  appel- 
lants as  for  the  respondents,  upon  the  order  of  the  Court  of 
Chancery,  complained  of  by  the  appellants,  and  considering 
and  hereby  declaring  the  exclusive  privilege  granted  by  the 
legislature  of  this  state,  to  the  appellants,  as  mentioned  in  their 
[  *  690  ]  bill  of  complaint,  ^alid,  and  that  the  same  ought  to  be  enjoyed 
by  them  according  to  law ; 

'^  It  is,  therefore,  ordbrbd,  Ai>jnDQED  and  ]>ecrked,  and 
this  court  doth,  accordingly,  order,  adjudge  and  decree, 
that  the  order  of  the  Court  of  Chancery  complained  of  be  r^ 
f^ersed.  And  this  court  doth  further  order,  adjudge  and 
DECREE,  that  a  writ  of  injunction  issue,  restrsining  and  prohib- 
iting the  respondents  from  nsina  and  employing  the  boat  or 
vessel,  called  the  Hops,  in  the  bill  mentioned,  on  any  of  the 
waters  of  this  state,  in  contmvention  of  the  legislative  grant 
and  privilege  made  to,  and  vested  in,  the  af^llants,  as  in  their 
bill  set  forth ;  and  that  such  injunction  be  continued  until  the 
final  hearing  of  the  cause  in  the  Court  kA  Chancery ;  and  that 
the  injunction  ought  then  to  be  made  perpetual,  so  long  as  the 
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exclusive  ri^t  and  privilege  of  the  appellants  shall  continue  in  error, 
under  the  acts  of  ihe  legislature  of  this  state,  in  the  bill  set     albany 
forth ;  unless,  on  the  final  hearing  of  the  cause,  the  equity    March,  isii 
contained  in  the  appellants'  bill  slmll  be  destroyed,  by  the  new  ^""^^^^^^^ 
matter  to  be  set  forth  and  established  by  the  respondents.  "i^"^ 

''  And  it  is  further  ordered,  adjcdgkd  and  decreed,  that      Dvaas. 
the  record  be  remitted  to  the  Court  of  Chancery,  to  the  end, 
that  the  order,  judgment  and  decree,  of  this  court,  may  be 
forthwith  executed,  by  awarding  such  injunction." 

Judgment  of  Reversal. 


•James  Grant,  Francis  Arthur,  and  Mart  his  [•59*1 
WIFE,  (formerly  Mary  Grant,)  Elizabeth 
Grant,  Jane  Grant,  Robert  Grant,  William 
Grant,  (the  said  Jane,  Robert  and  William, 
BY  the  said  James  Grant,  their  brother  an0 
GUARDIAN,)  Jonathan  Aikins,  anp  Christie 
Grant,  Appellants, 

against 

Maria  Duane,  James  C.  Duane,  William  North, 
AND  Mary  his  wife,  Sarah  Duane,  Catharine 
L.  Duane,  Adelia.  Duane,  Solomon  Baker,  Ben* 
JAMIN  Baker  and  Nathaniel  Parker,  Respond- 
ents. 

THE  bill  in  this  cause  was  originally  filed  in  the  Court  erf*  No^wt^oBCMi 
Chancery,  by  Maria  Duane,  WUUam  North  and  James  C.  c^ofeq^i^ 
Diuine,  as  executors  of  the  will  of  James  Duane^  Esq.  deceased,  ^p'  «^  ndemp! 
and  trustees  named  in  his  will,  and  by  Solomon  Baker ^  Ben-  n^%niJZrbii 
jamin  Baker  and  Nathaniel  ParkeTy  on  the  17th  June,  1799.  »  <^tiUed  to 

It  is  stated  that  David  Shatv  was  seised  of  two  tracts  of  mon^tf^ 
land,  the  one  originally  granted  to  Thomas  Menxies^  the  <^)&>»>  a'lub- 
other  to  John  Watkins,  each  containing  2,000  acres  of  land,  Sldwiu"^*"*^ 
situate  in  GrantnUe,  in  the  county  of  Washington.  Shaw  s.  in  1766, 
being  indebted  to  James  Grant,  deceased,  in  one  hundred  u^^^^iFbnd  to 
and  eighty  pounds,  mortgaged  those  lands  to  hioi,  on  the  26th  ^-  ^  >^<>^» 
November,  1765,  for  securing  the  payment  of  that  sum,  with  ^t&  b?6lc, 
interest,  on  a  certain  day  specified  in  the  mortgage,  which  con*  ^^  copannen 
tained  a  power  of  sale.  '^t^  ^^. 

That  on  the  21st  of  July,  1766,  David  Shaw,  John  MeX'  >.  compoutioa 
ander  and  John  Oregg  made  a  composition  with  their  credit-  jlin/ ^d*'^ 
ors,  *and,  in  consequence  thereof,  by  and  with  the  consent  r  •  5^  1 
and  approbation  of  thenr  creditors,  assigned  and  conveyed  all  . 
thdr  estates  to  James  Dnane,  deceased,  Lawrence  Reads  and  ^^J^^'  ^ 
Henry  fVhite,  also  deceased,  in  trust  for  the  eredUars  of  y^y^d'oU  thar 
David  Shaw,  John  Alexander  and  John  Gregg,  wd'^'^^nivSt 

That  until,  and  during  the  revohitionaryivar,  the  mortgaged  *>"*  withoMi 
premises  remained  in  a  great  measure  unoccupied,  and  settlers  ^S^iauSipt^ 
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JN  ERROR,  were  deterred  from  entering  upon  and  cultivating  the  same,  by 

""albany.    i^&son  of  their  exposure  to  the  incursions  of  the  enemy. 

March,  1811       That  Rcode  and   White  died  during  the  war,  and  Jamt$ 

^-^^j^^l^^J]^^  DuaTiBf  deceased,  survived  them.     He  died  about  the  first  of 

V.  July,  1797,  having  made  his  will,  and  the  respondents  above- 

DoAVK.      named,  his  executors  and  trustees  of  his  estate. 

miiet,  to  D..      That  On  the  28th  of  December,  1796,  James  Duane,  since 

io'u^  ^i"    ^^®^*^»  wrote  to  Jonathan  Aikin,  one  of  theappeUazits,and 

and    survivo"  execuloT  of  James  Grant,  then  lately  deceased,  saying,  "  that 

•?**  ^  5^'*'  ^  *^^  **^  ^^^  ^^  '^  discover  where  James  Grant  resided,"* 
vor,  pariioi^f  SO  as  to  pay  him  the  money  due  upon  the  mortgage  and 
*•*  *^'"*  P*r*»  offering  to  pay  it  to  the  appellants,  who  refused  to  receive  the 

rradtton  of  S.,  Same. 

^M  ^  n**^-      "^^^^  ^^"*  ^^^  ^^  ^^  February,  1796,  James  Dvane, 

•df  and  wkote  deceased,  demised  the  lands  in  Menzies*  patent  to  the  two 

'W>*«g  .  !'«'•  Bakers,  Parker,  and  six  other  persons,  who  hold  and  have 

icbeduie,    an-  improved  the  same  under  such  demises. 

Mz^  of  tb«      That  Grant,  the  mortgagee,  died,  leaving  the  appellants,  his 

S.  died  a^'r-  executors,  hsirs  and  devisees. 

i?F* '  '"f  £      '^'^^^  ^^^^^  ^^^  death  of  the  mortgagee,  the  appellants  have 

tnittcM^^nam.  ^old  the  land  contained  in  fVatkitis^s  patent,  by  virtue  of  the 

•a,  died  daring  powcr  Contained  in  the  mortgage,  for  about  four  thousand 

MTj  wl?/'and  pounds,  and  brought  ejectments  against  the  Bakers  and  PoT'- 

D.  the  sarviv-   kcT, 

died  in^Tm  They,  therefore,  prayed  an  injunction,  an  account,  and 
In  1799,  the  ex-  redemption. 

and^named  as  The  defendants,  now  appellants,  by  their  answers,  admitted 
«™««e«i  in  hj»  the  seisin  of  Shaw,  and  that  he  had  executed  to  James  Grant, 
?  ehaocerv  a-  deceased,  the  mortgage  stated  in  the  bill,  but  stated  that  they 
gainst  the  heirs  kucw  nothing  of  the  Conveyance  by  Shaw  and  others  to  James 
redemption  of  J^WMS  and  Others,  stated  by  the  respondents.  They  admitted 
the  mortgraged  the  deaths  of  Lawrcnce  Reade^  Henry  White  and  James 
aiuir  "^pii^  DfAane,  as  mentioned  in  the  bill,  but  said  they  knew  nothing 
lion  was  6icd,  of  DtULns's  will.  They  stated  that  when  the  mortgage  was 
pLsed)*'**^*  Ae  executed,  the  lands  comprised  in  it  were  of  little  value,  and 
CSTof  D.  in  the  mortgagee  would  have  preferred  to  receive  his  money,  but 
[*593]  that  Shaw  having  &iled,  he  had  no  *hopes  of  receiving  it;  for 
1806,  were  which  rcasou,  he,  about  that  time,  entered  upon  the  land, 
nade    parties  placed   scttlers   on    it,   made    a/rreements    with    them,    and 

complainants.      *^  i    j  .  '  .  .®  ^         «  • 

itwasA^/iithai,  expended  money  in  surveymg,  improvements,  &c.  actmg  as 
H^  oTLe*  ^^^  proprietor,  until  his  death,  in  April,  1796,  for  a  p&iod 
It  roust\e  '^'  of  above  twenty -eight  years ;  that  during  all  that  time,  no 
dSbu^o^fS  *B  ™<^"cy  was  paid  or  tendered  to  him,  nor  any  measure  taken  to 
&c. had  been  redeem  the  estate;  that  several  of  the  settlements  and  acts  d 
Ob  MU*^f  the  ^^"^'■^'^ip  aforesaid,  took  place  within  three  years  after  the 
ifust    saUsfied  date  of  the  mortgage. 

rot  of^the  other  They  Stated  that  they  believed  that  James  Duane  knew 
otherwise;  the  Jomss  Grant,  deceased,  and  often  saw  him.  They  denied  that 
w**"of  the  .^®  appellant,  Jonathan  Aikin,  ever  received  such  a  letter  as 
debu  notbeinr  1^  Stated  in  the  bill,  or  that  he  ever  had  any  money  tendered 
£r*tiie  h^  ^^  **""  ^^  James  Duane.  They  averred  that  the  Bakers,  Par^ 
•r  x>.  had  not,  her,  and  the  other  persons^  who,  as  stated  in  the  bill,  took 
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leases  from  Jamta  Duane,  deceased,  settled  upon  the  lands  in  error. 
under  James  Granite  and  as  his  tenants.    That  they  knew     albany, 
nothing,  however,  of  the  leases  said  to  have  been  executed  by    March,  isis. 
Duane,  nor  of  any  improvements  stated  to  have  been  made  un-  ^^^^^^^JI^^ 
der  him.    They  claimed  title  to  the  lands  under  James  Grant,  v. 

deceased,  whose  right  they  considered,  at  his  decease,  as  ab$o-  ^^^^ 
lute  and  irredeemable;  and  they  sold  the  land  in  H'atkins'  therefore,  anv 
patent,  under  such  title,  as  owners,  and  not  by  virtue  of  the  ^^^^*^  ^^5^ 
power  contained  in  the  mortgage.  They  insisted  upon  the  them  to  a  re- 
benefit  of  all  the  circumstances  above  stated,  as  fully  as  if  they  fhi5''*the°equil5 
had  pleaded  them,  and  concluded  by  denying  combinotion,  &c.  of  redemption, 

General  replications  were  filed  to  the  answers,  and,  in  1804,  jJ^^J^^  by**tiHi 
a  number  of  witnesses  were  examined  on  both  sides.  These  lapse  of  time, 
depositions  chiefly  related  to  the  acts  of  Grant,  the  mortgagee,  ^f^Jf^g  }J| 
and  the  possession  of  the  mortgaged  premises.  mortgagor';  es. 

Joseph  Whitney,  a  witness  for  the  respondents,  stated  that,  SfJ^u/^"  ^ 
in  October,  1796,  he  went  with  iJaXrer  to  the  appellant.  Grant,  dwcd^y^the 
to  discharge  the  mortgage,  and  Baker  made  a  tender  of  six  and^I-eHcd'*© 
hundred  pounds  which  he  had  with  him,  in  gold  and  silver,  but  by    them     as 
that  Grant  refused  to  accept  the  tender,  and  would  have  noih-  f'««/«s    ,  ^ 

!••▼>»  II  1  *™**       estate, 

mg  to  do  wjth  Baker ;  that  the  respondents  are  m  possession  was  notexeco- 
of  the  tract  granted  to  Menzies,  called  the  South  patent;  that  }^,**J,Jf*b*To 
the  North  patent  was  sold  by  Grant's  executors,  for  about  c^cfiton,  ^nor 
8,000  dollars,  except  about  fifty  acres ;  that  about  twenty-five  S^mm'^*?© 
years  ago,  Baker  and  others  were  in  possession  of  their  re-  it,  and  there 
spective  farms,  which  they  afterwards  bought  of  the  respond-  ^"  evidence 
ents ;  that  when  they  took  possession,  they  supposed  *they  [  *  594  ] 
were  public  lands,  and  that  they  should,  therefore,  be  suffered  affording  a  pre- 
to  retain  their  possessions.  Several  witnesses  on  the  part  of  ^^P**^"'  ^** 
the  appellants  proved  the  sale  of  lands  in  Watkins*  patent,  call-  ment  betw'fJn 
ed  the  North  patent,  and  that  the  deeds  executed  to  the  purcha-  ^j^  ^©ir^red- 
sers  were  in  the  same  form,  and  had  no  reference  to  the  power  itors,  was  eith- 
in  the  mortgage ;  the  appellants  claiming  the  estate  absolutely,  ^^  ^"°f  consum- 
firom  length  of  possession  under  the  mortgage.  abandoned,  or 

The  form  of  the  deed  referred  to  by  the  witnesses  was  made  J"Pf  "®*|h  ^^^ 
an  exhibit  in  the  cause ;  the  grantors  were  Jonathan  Aikin,  ^^ment.^'  ** 
James  Grant  and  Christie  Grant,  executors  of  the  last  will  ^^-^\^^^  *■" 
and  testament  of  James  Grant,  deceased,  and  authorized  by  made  'Tn  the 
the  will  to  sell  his  lands.     It  was  in  the  usual  form  of  a  deed  ^^""^  *^';^  ®^ 

^  ,  ,        ^  a  vrani  of  par- 

from  executors  or  trustees.  ties,  it  may  be 

Several  witnesses  for  the  respondents,  who  had  deeds  fi-om  'insisted  p^i  ©» 
the  executors  of  James  Grant,  deceased,  testified  that  they  court. '  "^ 
claimed  the  right  to  sell,  in  consequence  of  length  of  possession 
under  the  mortgage  and  a  lease.     But  the  witnesses  all  took 
deeds  similar  to  the  one  exhibited. 

It  was  proved,  on  the  part  of  the  appellants,  that  William 
Fairfield  was  on  the  land  in  1772,  liaving  purchased  the  pos- 
session of  one  Comstock  in  1774,  when  he  agreed  with  Grant 
for  tlie  purchase  of  four  hundred  acres,  including  the  place  on 
which  he  then  lived.  One  Corey  was  also  in  possession  at  the 
same  time,  under  Grant.  Amos  Utter  testified \that,  in  1777, 
he  saw  Fairfield  and  Corey  on  the  lands,  and  that  about 
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iN  ERROR,  eighteen  years  before  his  examination  he  moved  to  CrretwiU^ 

ALBANY,     when  he  saw  Parker  and  Baker.     Parker  lived  on  tlie  land 

Uwh,  1812.    formerly  held  by  Fairfieid,  and  Baker  on  that  held  by  Carty. 

^"^'^''^^'^^  In  1791,  James  Orant  had  the  land  surveyed,  according  to  tha 

V.  possessions,  and  told  Parker  and  Baker  to  remain  on  the  land, 

^^^*'      and  he  would  sell  to  them. 

Jeremiah  Spicer  and  Thankful  Carey  also  f»oved  that  the 
%nds  were  known  as  Grant's  lands ;  and  t)mt  Parker  and 
Baker  were  settlers  in  the  South  patent,  and  the  settlers  al- 
ways acknowledged  James  Grant  as  the  landlord.  Baker 
purchased  his  possession  of  Corey.  Spicer  was  employed  by 
the  settlers  in  the  North  patent,  to  purdiase  for  them  from  the 
executors  of  Grant,  who  claimed  the  land,  as  absolntely  vested 
in  Grant y  by  right  of  possession ;  that  Baker  imd  otlier  settlets 
wished  purchases  to  be  made  for  them,  in  the  South  patent, 
from  Grant ;  but  afterwards  broke  oiT,  on  account  of  Duane's 
claim. 

James  Earh  surveyed  the  iSSoiilA  patent  about  the  year  1793, 

when  the  whole  was  under  settlements  made  under  Grant; 

[*59S]      *most  of  the  settlements  were  made  in  1784,  about  twenty 

years  before  the  time  of  his  examination.    The  settlers  have 

since  taken  leases  from  James  DuaiM. 

Among  the  proofs  was,  also,  a  letter,  dated  the  23d  Decern' 
ber,  1791,  from  James  Duane  to  James  Grants  directed  to 
Grant,  at  Frederieksburgh,  in  Duchess  county,  in  which 
Duane  requests  Grant  to  send  his  papers  to  New-Torkj  say- 
ing, that  he  had  lately  sold  some  of  the  land  of  Shaw,  and  ex- 
pected soon  to  do  Grant  justk^.  It  did  not  appear  that  any 
answer  was  given  to  the  letter. 

After  publication  had  passed,  and  the  cause  had  been  several 
times  set  down  and  noticed  for  hearing,  a  motion  was  made  to 
amend  the  bill  of  the  respondents,  by  adding  the  heirs  of  James 
Duane,  deceased,  as  parties ;  and  an  order  for  that  purpose 
was  granted,  on  the  13th  August,  1806,  and  they  were  brought 
in  as  joint  complainants  in  the  cause. 

At  the  hearing,  the  respondents  produced  an  indentore, 
dated  the  31st  July,  1766,  between  John  Alexander,  John 
Gregg  and  David  Shaw,  copartners  in  trade,  of  thejira^  port; 
and  the  creditors  of  Alexander,  Gregg  and  Shaw,  who  were 
named,  and  whose  debts  were  specified  in  the  schedule  annex- 
ed, of  the  second  part;  and  Lawrence  Reads,  Henry  White 
and  James  Duane,  of  the  third  part.  This  indenture  recited 
that  in  consideration  that  the  parties  of  the  second  part  tutd 
a^eed  to  release  and  dischaige  the  parties  of  the  first  part  firom 
au  debts  due  by  them  to  the  parties  of  the  second  part,  Ac 
Alexander,  Gregg  and  Shaw  granted,  Ac  to  the  parties  of 
the  third  part,  all  the  certain  dwelling-house,  Ac.  (describing 
the  property,)  and  also  all  other  the  lands,  tenements,  heredittP' 
ments  and  real  estate,  where^  Alexander,  Gregg  and  Shaw 
were  jointly  or  severally  seised,  or  entitled  to,  in  law  or 
equity,  fyc.  Upon  the  special  trust  and  confidence  expressed 
and  declared  in  the  indenture,  &c.  and  the  parties  of  the  first 
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part  also  assigned  over  all  their  personal  estate  to  the  parties  m  error. 
of  the  third  part^  on  the  same  trust,  that  is,  that  the  parties  of 
the  third  part  should  sell  and  dispose  of  all  the  property  so  con- 
veyed and  assigned  to  them,  &c.  and  after  discharging  all  tnort* 
gages  and  encumbranceS'WherewUh  the  same  might  be  in  any 
way  encumberedy  fyc.  to  distribute  all  the  clear  moneys,  d^c. 
among  the  creditors  of  the  parties  of  the  second  part,  whose 
debts  are  not  secured  by  mmigagey  in  equal  proportion,  dbc. ; 
and  upon  the  further  trust,  that  ^  aUth^  debts  due  from  the 
parties  of  the  first  part,  can  be  ^satitfied  by  a  sale  of  part 
only  of  the  premises  thereby  granted,  then  the  parties  of  the 
third  part,  or  the  survivors  or  survivor  of  them,  or  the  heirs 
qf  such  survivor,  shall  in  due  farm  of  law  reconvey  all  the 
residuary  and  remaining  part  of  the  premises,  unto  the  par- 
ties of  the  first  part,  their  heirs  and  assigns,  &c.  And  in  case 
the  whole  property  was  converted  into  money,  then  the  sur* 
plus  after  paying  the  debts,  &c.  was  to  be^  paid  over  to  the 
parties  of  the  first  part,  and  the  parties  of  the  second  part  cov- 
enanted with  the  parties  of  the  first  part,  to  accept  and  receive 
the  premises  so  granted  and  released  to  the  parties  of  the  third 
part,  in  full  sati^iustion  of  their  respective  debts,  and  that  as 
soon  as  the  parties  of  the  first  part  had  delivered  up  all  their 
property,  &c.  that  they,  the  piurties  of  the  second  part,  would 
seal  and  execute  a  sufficient  release  of  each  of  their  debts  and 
demands  against  the  parties  of  the  first  part,  jind  further, 
that  in  case  any  of  the  creditors  of  the  parties  of  the  first  part 
should  refuse  to  become  a  party  to  that  indenture,  that  then 
the  parties  of  the  second  part  should  on  the  request  of  the  par- 
ties of  the  first  part,  pursue  and  take  the  measures  prescribed 
by  laW)  for  the  procuring  the  parties  of  the  first  part  a  final 
discharge  from  ail  their  debts,  by  the  acts  for  the  relief  of  in- 
solvent debtors,  &c.  This  indenture  was  executed  by  David 
Shaw,  for  himself  and  John  Alexander  fy  Co. 

The  respondents  also  produced  a  deed-poll,  dated  in  Decern* 
ber,  1767,  executed  hy  John  Alexander  and  John  Gregg; 
reciting  that  whereas  by  certain  indentures  oS  composition,  fyc, 
lately  made  and  executed  by  and  between  Alexander  and 
Gregg,  and  their  late  copartner  David  Shaw,  deceased,  of  the 
first  part,  and  the  creditors  of  Alexander,  Gregg  and  Shaw, 
whose  names  are  specified  in  a  schedule  to  the  same  indenture 
annexed,  of  the  second  part,  and  Lawrence  Beade,  Henry 
White  and  James  Duane,  of  the  third  part,  the  parties  of  the 
second  part  had  compounded  and  agreed  with  the  parties  of 
the  first  part,  d^c.  and  among  other  things,  it  was  particularly 
covenanted  and  agreed  to  and  with  the  parties  of  the  first  part, 
*'  that  if  any  of  the  creditors  of  Alexander,  Gregg  and  Shaw 
shall  refuse  to  release  and  discharge  Alexander,  Gregg  and 
Shaw,  their  heirs,  &c  from  the  debts,  sums  of  money,  dues 
and  demands,  &c.  that  then  and  in  such  case,  the  same  inden- 
tures, grant  and  assignment  should  be  void  and  of  none  efifect, 
and  that  the  parties  of  the  third  part  should,  upon  such  refusal, 
reconvey  the  premises^  &c.  and  should  repay  to  John  Gregg 

491 


697* 


CASES  IN  THE  COURT  OP  ERRORS 


March,  1811 
Grant 

V. 
DOARS. 


IN  ERROR.  2,5001.,  thereby  covenanted  and  agreed  to  be  paid  or  secured 
ALBANY,  by  *John  Gregg ^  fyc,  reciting  also  several  other  covenants  as 
contained  in  the  indenture  of  composition,  but  none  of  which 
were  contained  in  the  indenture  before  mentioned,  produced 
at  the  hearing ;  and  reciting  further,  that  whereas  the  principal 
part  of  the  creditors  of  AUxander^  Grtgg  and  Shaw^  had  ex- 
ecuted the  indenture,  and  that  by  reason  of  absence,  Slc.  there 
was  no  prospect  of  the  others  executing  the  same ;  and  by  rea- 
son of  the  covenants  above  recited,  the  indentures  were  likely 
to  become  defeated,  the  estate  of  Alexander y  Gregg  and  ^S&aw 
wasted,  and  Alexander^  Gregg  and  Shaw  embarrassed,  dLc 
And  whereas  ShaWy  since  the  execution  of  the  indentures,  had 
died ;  it  had  been  agreed  by  the  remaining  parties  that  the  re- 
cited covenants  should  be  released  and  discharged ;  without 
which  it  would  be  impracticable  to  carry  the  composition  into 
effect:  Alexander  and  Gregg  did,  by  the  deed,  thereupon  re- 
lease, &c.  all  the  recited  covenantSy  to  Readty  White  and 
Duane,  fyc.  provided  that  all  the  other  parts  of  the  indenture, 
except  the  covenants  so  recited  and  released,  should  remain 
valid  and  effectual,  d^c. 

A  lecue  was  also  produced,  dated  the  20th  February y  1796, 
from  James  Duane  to  B,  and  <S.  Bakery  ParkeTy  and  six 
others,  reciting  that  the  lessees  occupied  the  lands  in  the  tract 
mortgaged  by  Shaw  to  Grant,  called  Menziee'  patent,  under 
the  title  o( Duane,  fyc.  and  leasing  the  same  for  seven  years; 
and  Duane  covenanted,  that  if  the  lessees  would,  at  any  time 
within  the  seven  years,  pay  six  hundred  pounds  with  all  arrears 
of  rent,  then  he,  or  his  heirs,  would  execute  a  deed  of  convey- 
ance to  them,  for  the  land,  free  from  all  incumbrances,  except 
the  mortgage  to  Grant,  if  it  should  then  be  in  existence,  and 
which,  as  far  as  it  should  be  just,  should  be  satisfied  out  of  the 
consideration  money,  <b.c. 

The  cause  having  been  brought  to  a  hearing,  his  honor,  the 
chancellor,  on  the  1st  June,  1810,  pronounced  his  decree,  the 
parts  of  which,  it  is  thought  material  to  state  here,  were, 

That  the  heirs  and  l^al  representatives  of  James  Duane, 
deceased,  had  a  right  to  redeem  so  much  of  the  mortgaged 
premises  as  were  not  sold  by  the  executors  and  legal  repre- 
sentatives of  James  Granty  deceased,  previous  to  filing  the 
complainants'  bill,  to  wit,  the  Hth  June,  1799,  upon  the  teiins 
and  according  to  the  principles  and  directions  specified  in  the 
decree ;  and  that  the  heirs  and  legal  representatives  of  Duane 
were  entitled  to  an  account  of  the  proceeds  of  the  sales  of  so 
much  and  such  parts  of  the  mortgaged  premises,  as  were  sold 
by  the  executors  and  legal  ^representatives  of  Grant,  previous 
to  filing  the  bill  of  the  complainants,  Slc.  &c. 

From  this  decree  the  defendants  below  appealed  to  this  court. 

The  reasons  for  the  decree  were  thus  assigned  by 

The  Chancellor.  The  mortgage  in  question  was  made  on 
the  26th  o(  November,  1765. 

The  assignment  under  which  the  complainants  derive  their 
title  to  the  equity  of  redemption  was  made  in  1766. 
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The  bill  was  filed  in  1799,  which  is  thirty-three  years  after  in  error. 
the  date  of  the  mortgage.  Albany, 

If  the  mortgagee  did  not  enter  till  three  years  after  the  as-  March,  isii. 
signment,  it  would  reduce  it  to  thirty  years ;  and  it  appears  ^^"^giiaiit*^ 
from  the  depositions  of  WiUiam  Fairfield  and  Thankful  Corey y      ^. 

that Corey  settled  on  fVatkins^  patent,  under  Grant, 

in  1774  ;  and  that  Fairfield,  in  the  same  year,  agreed  to  pur- 
chase of  Grant  four  hundred  acres,  on  part  of  wluch  he  was 
then  settled.  It  appears,  from  the  testimony,  that  both  aban- 
doned their  possessions  during  the  revolutionary  war,  that 
country  then  being  its  seat ;  and  the  complainants  insist  that 
the  period  of  the  war,  as  well  from  that  circumstance,  as  the 
general  analogy  subsisting  between  an  equitable  and  statute 
umitation,  ought  to  be  excluded. 

The  statute  of  Umitations,  passed  the  26th  of  February, 
1788,  provided,  that  no  part  of  the  time,  from  the  14th  of 
.October,  1775,  to  the  21  si  of  March,  1783,  shall  be  considered 
as  any  part  of  the  period  during  which  the  limitations  are  to 
run.  If  the  time  of  settling  by  Fairfield  and  Corey  is  to  be 
considered  as  the  period  of  taking  possession  of  the  whole  of 
the  mortgaged  premises,  which  I  shall  hereafter  consider,  the 
time  intermediate  that  event  and  filing  the  bill,  covered  by  the 
limitation,  is  not  more  than  seventeen  or  eighteen  years ;  and, 
by  analogy  to  the  statute  of  limitations,  which  has  been  uni- 
formly preserved  as  to  subjects  of  this  nature,  is  not  sufilicient 
to  bar  the  complainants  from  their  equity  of  redemption. 

The  sale  by  the  executors  of  the  mortgagee,  of  Wathiwf 
patent  was  made  in  1796,  and  in  the  condition  of  the  bond 
executed  by  them  to  the  purchasers,  on  that  occasion,  they 
undertook  to  search,  look  out  and  procure  the  title  of  James 
Grant,  their  testator;  a  language  indicating  doubt  and  un- 
certainty as  to  the  title,  which  could  only  have  arisen  from  the 
circumstances  attending  *the  possession  of  the  mortgaged  prem-  [  *  599  ] 
ises,  for  they  could  have  no  ground  for  doubt  as  to  their  right, 
as  representing  the  mortgagee.  The  only  doubt  it  would  ad- 
mit of  was,  whether  the  interest  of  their  testator  had,  by  length 
of  time,  ripened  into  an  indefeasible  estate  in  fee-simple,  in- 
stead of  a  defeasible  one  by  redemption. 

To  the  complainants'  right  of  recovery  it  was  objected, 

1.  That  the  amended  bill,  by  which  the  heirs  of  James  Du- 
ane  were  introduced  as  parties,  was  not  filed,  and  could  have 
no  effect  till  1 806. 

2.  That  the  deed  of  assignment  did  not  pass  the  interest  of 
the  mortgagor  in  the  mortgaged  premises. 

3.  That  actual  seisin  attached  to  the  right,  and  so  the  seisin 
was  from  the  date  of  the  mortgage. 

4.  That  James  Duane  obtained  possession  by  collusion,  and 
8o  it  was  not  available  to  him. 

5.  That  the  tender  was  invalid,  because  Baker  had  no  right 
to  tender. 

6.  That  there  was  a  resulting  trust  in  favor  of  Shawns  heirs, 
who  ought  to  have  been  parties. 
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MMEkROJL       I  had  no  doubt  as  to  the  first  point.     The  amended  bill  had 
ALBANY     ^  retrospective  effect,  and  related  to  the  time  of  filing  the  orig- 
Hftrch,  i8ii    inal  bill,  and  I  know  of  no  authority  or  principley  which  will 
^-^^J^j^JJ^*^  warrant  a  different  construction. 

V.  The  second  point  arose  on  the  indenture  of  assignment 

DoAMB.      which  is  dated  the  2l8t  of  Jtdy^  1776.     [Here  his  honor  stat- 
ed the  indenture.] 

This  indenture  was  executed  by  David  ShaWy  for  himself 
and  for  J.  Alexander  if  Co. 

In  December^  1767,  John  Alexander  and  John  Gregg^ 
executed  a  deed-poll,  incorrectly  reciting  the  indenture ;  also 
reciting  tliat  David  Shaw  was  then  dead,  and  pretending  to 
discharge  certain  covenants  and  conditions  contained  in  it, 
but  which  could  not  affect  the  interests  of  David  Shaw  in 
this  estate. 

The  debts  for  which  the  composition  vras  made,  were  those 
of  the  firm.  The  mortgaged  premises  were  the  estate  of  Da- 
vid  Shaw  solely.  The  indenture  purported  to  grant  all  the 
estate  of  the  firm  and  of  the  copartners  separately,  and  the 
mortgaged  premises  could  only  pass,  as  included  under  the 
latter  description  ;  and  so  far  as  respected  this  property,  it  de- 
rived its  efficacy  firom  Sliaw'a  grant  only.  The  acts  of  the 
[  *  600  ]  surviving  partners  could  *not  affect  the  disposition  Shaw  had 
made  of  it,  unless  they  had  satisfied  all  the  debts,  attd  then 
come  in  to  receive  contribution  under  the  trust.  The  recital 
that  the  indenture  was  to  be  void,  if  all  the  creditors  did  not 
accede  to  it,  was  a  subject  of  some  discussion ;  but  the  recital 
is  not  correspondent  to  the  contents  of  the  deed.  The  alter* 
native  provided  in  it,  being  merelv  that  if  ail  tiae  creditors 
should  not  accede,  those  that  did,  should  aid  the  firmof  ^iex- 
ander,  Gregg^  and  Shaw  in  procuring  the  benefit  of  the  act  of 
insolvency. 

It  is  true,  the  deed  is  defective  in  omitting  the  names  of  the 
persons  who  acceded  to  the  composition,  but  that  was  not  es* 
sential  to  its  operation,  for  one  consideration  expressed  in  it, 
the  satisfaction  of  the  encumbrances  on  the  estate  conveyed  to 
the  trustees,  is  a  valid  one,  and  if  a  deed  is  given  for  two  con- 
siderations, and  one  fails,  there  is  no  doubt  but  the  valid  one 
will  sustain  it.  If  none  of  the  creditors  had  acceded  to  it  on 
that  ground,  and  as  it  relates  to  the  present  controversy,  it 
would  still  be  operative ;  that  they  have  acceded  can  only  be 
collected  from  the  recitals  in  the  second  deed,  the  parties  to 
which  were  not  privies  as  to  this  property.  That  deed  was  not 
adverted  to  in  the  pleadings,  but  it  seems  it  was  produced  bj 
the  complainants  at  the  requisition  of  the  defendants. 

The  primary  object  of  the  trust  was  the  disencumbering  the 
property  ;  the  principal  consideration  was  providing  a  fund  for 
the  satisfaction  of  the  debts  of  the  firm*  For  the  execution 
of  those  trusts,  the  trustees  were  to  respond  to  their  ceatuy 
que  trust ;  but  both  at  law  and  in  this  court,  they  were  com- 
petent to  assert  their  rights,  in  their  own  names,  without  in- 
troducing those  of  the  creditors,  as  beneficially  interested  in 
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the  trust  iiind.     It  is  one  of  the  most  useful  properties  of  such  in  error. 
trustees,  that  they  are  capable,  both  at  law  and  in  equity,  lo    albany 
assert  the  rights,  and  thereby  bind  the  interests,  of  their  cestny   Marob,  isii 
que  trusts,  and  it  is  the  uniform  practice  in  chancery,  to  permit  ''"'^J^jf''*^^ 
them  to  sustain  suits  in  that  mode.  v. 

Having  adverted  to  the  period  to  virhich  the  limitation  con-  I>oa»«. 
tended  for  can  only  apply,  I  shall  novir  consider  the  acts  of  the 
mprtgagee  and  his  representatives,  as  connected  with  that  sub- 
ject. These  consist  of  surveys,  settlements,  sales,  and  other 
assertions  of  ownership.  [Here  his  honor  stated  the  proofs  in 
the  cause.] 

These  settlements,  till  within  a  very  few  years,  appear  to 
have  been  made  exclusively  on  Watkins*  patent  There  is  no 
allegation,  and  no  proof,  that  any  definite  terms  were  agreed 
on  by  ^Grant,  the  mortgagee,  those  of  Fairfield  and  Vorey  [  *  601  ] 
excepted,  and  the  first  is  stated  as  a  purchaser  in  1774,  of  four 
hundred  acres,  which  is  totally  inconsistent  with  the'  estate  held 
as  mortgaged,  but  Earle  also  adds,  that  Grant  infonned  him 
that  the  patent  under  which  he  sold,  was  derived  by  him  from 
the  crown,  for  his  services  in  the  war  which  ended  in  1763. 
There  is  no  evidence  to  connect  Baker^s  title  with  that  of 
Fairfield,  but  the  evidence  of  Mrs.  Corey,  that  he  sold  to 
Baker,  and  his  declaration,  testified  to  by  Earls,  that  he  held 
under  a  written  contract,  of  which  no  evidence  is  given. 

From  the  whole  scope  of  the  evidence,  as  relates  to  this 
point,  it  does  not  appear  that  a  single  lease  has  been  given,  or 
a  written  contract  made  by  the  mortgagee,  the  one  to  Corey 
excepted,  any  rent  received,  or  any  other  than  general  ac- 
knowledgements of  holding  under  the  mortgagee  ever  made. 
The  adapting  the  surveys  to  the  different  possessions  mentioned 
by  Earle,  shows  that  there  were  no  definite  arrangements, 
and  the  singular  complexion  of  the  condition  of  the  bond, 
executed  by  the  executors  of  the  mortgagee  to  the  purchasers 
of  Watkins'  patent,  to  search,  look  out,  and  procure  the  title 
of  their  testator,  shows  that  the  settlements  and  the  ackxiowl- 
edgements  of  the  occupants  of  the  land,  in  the  opinion  of  the 
parties,  even  after  the  death  of  the  mortgagee,  were  not  so  de- 
terminate as  satis&ctorily  to  fix  the  relation  of  landlord  and 
tenant,  even  in  their  own  estimation. 

The  mode  of  entry  offers  another  consideration  which  may 
have  some  influence  on  this  point. 

Upon  making  a  feofiment  of  two  distinct  parcels  of  land,  in 
the  same  county,  livery  of  seisin  on  one  of  them,  by  the  feoffor 
to  the  feoffee,  in  the  name  of  both,  has  been  held  to  be  suffi- 
cient as  to  both.  So  an  entry  on  any  part  of  a  tract  granted 
by  the  grantee,  and  a  consequent  possession,  might  enure  to 
extend  the  constructive  possession,  in  the  whole  extent  of  the 
grant,  according  to  the  right :  but  here  is  not  the  least  evidence 
which,  on  any  possible  legal  construction,  can  expound  the  acts 
of  settlement,  so  as  to  make  them  commensurate  with  the  pa- 
tents described  in  the  mortgage. 

The  first  settlement ,  that  of  iViti^/ieldy  was  limited  ixyfourhun 
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HfSRitOlt  nh  stated.  It  is  not  shown  that  the  trust  has  been  executed, 
AX.BANY  ""  ^^  **  ^^  acted  npon ;  and  after  such  a  lapse  of  years,  the  party 
Varcb,  isii.    ou^ht  to  be  held  to  strict  proof. 

Again,  the  equity  of  redemption  was  barred  by  the  lapse 
of  time.  There  was  no  payment,  or  tender  of  payment, 
either  of  principal  or  interest,  on  the  mortgage,  from  its  date, 
in  1765,  to  the  time  of  filing  the  bill  in  1799,  a  period  of  near 
thirty-four  years.  The  pretended  tender,  by  Bakery  was  in 
1796,  thirty-one  years  after  the  execution  of  the  mortgage; 
but  that  tender  was  YOtd,  being  made  without  competent  au- 
thority. 

There  is  not  sufficient  legal  excuse  shown  by  the  respondents, 
why  Mr.  Duane  did  not  redeem,  in  his  life-time,  or  in  due  sea- 
son. He  was  bound  to  seek  the  creditor  for  that  purpose. 
The  allegation  that  he  was  ignorant  of  the  place  of  Grants 
residence  is  not  admissible.  And,  if  true,  that  ignorance  did 
not  exist  in  1791. 

The  English  rule  that  to  create  a  Kmitation  in  equity,  there 
must  be  a  pedis  possessio  of  the  premises,  within  twenty 
years,  does  not  apply  here.  In  England^  the  possession  is 
always  in  the  mortgagor  or  mortgagee.  There  are  no  vacant 
lands  in  that  country  ;  all  are  occupied  and  cultivated.  The 
adoption  of  the  common  law  in  this  state,  must  be  considered 
to  have  been  made  no  farther  than  as  it  was  applicable  to  the 
existing  circumstances  of  this  country,  at  the  formation  of  the 
constitution.  There  were  large  tracts  of  wild  lands  wholly 
unsettled ;  and  with  regard  to  such  lands,  the  rule  is  that  the 
seisin  follows  or  accompanies  the  legal  estate.  (8  Johns.  Rep, 
269.)  Immediately  on  the  execution  of  the  mortgage,  Grant 
must  be  deemed  to  have  been  in  f>ossession  of  the  mortgaged 
premises,  for  Shaw  had  no  other  than  a  legal  possession ;  and 
neither  he  nor  Duane,  ever  took  actual  possession,  or  exercised 
any  act  of  ownership,  *for  above  thirty  years.  Grant,  on  the 
contrary,  followed  up  his  right,  by  settling  and  improving  the 
lands.  The  appellants  show  an  actual  pedis  possessio  of  a 
part  of  the  premises,  with  a  claim  of  title  to  the  whole.  (1 
Caines'  Rep,  358.)  The  whole  course  of  the  appellants'  con- 
duct shows  that  they  considered  themselves  as  the  absolute 
owners  of  the  property,  free  ftom  any  equitable  clmm  of  the 
former  owner. 

The  possession  obtained  by  DtUine,  by  an  attornment  of  the 
tenants,  after  the  death  of  Grant,  must  be  deemed  fraudulent ; 
and  it  is  a  settled  rule  that  if  possession  be  obtained  against  a 
mortgagee  by  fraud,  pending  a  suit,  it  must  be  restored,  before 
there  can  be  any  redemption.  {Pow.  on  Mort,  391.  Lant 
•v.  Crisp,  Vin.  Abr.  Mort,  (T),  p.  467.  2  JEg.  Ca.  Ah.  599. 
pi.  20.) 

By  analogy,  an  equity  of  redemption  is  barred  where  an 
action  of  ejectment  would  be  bafred.     (3  P.  Wms,  287.  note.) 

Again,  a  mortgagor  cannot  redeem  where  the  mortgagee 
cannot  compel  the  payment  of  the  debt ;  the  remedy  is  recip- 
rocal.    (1  Pow.  on  Mort.  386.) 
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The  trust  in  this  case  did  not  go  to  the  executors  of  Mr.   inemroh, 
Jh$an£y  but  to  his  heirs ;  and  they  did  not  file  the  bill,  and     albany 
were  only  made  parties  in  1806,  after  pubfication  was  passed,    March,  isii. 
and  the  cause  set  down  for  a  heairing.  ^^^"""b**^ 

Again,  here  a  descent  has  been  east,  and  that  is  sufficient  to  t. 

bar  the  redemption.  In  Chapham  v.  Bawyer,  (1  Hep.  C%.  Doams. 
^7.  (no.)  See  also  Saunderw  r.  Hard,  ib.  184.  t6.  127,) 
it  was  decided  that,  after  a  mortgage  had  been  forfeited  twenty 
years,  and  the  estate  descended  to  heirs,  there  could  be  no 
redemption.  In  laham  v.  Cole  (2  Vent.  340.  S  Atk.  225.  1 
Ch»  CcL  102)  a  redemption  of  a  mortgage  of  thirty-^three 
years'  standing  was  refused. 

Van  VecUen  and  Rigga^  contra.  It  is  a  settled  rule,  that 
not  only  the  mortgagor,  but  any  person  claiming  an  interest 
under  him,  may  redeem ;  (1  Faw,  on  Mort.  848,  344,  345. 
849.  1  Chan.  Ca.  59.  1  Vem.  198.  JVUson,  101.  1 
Caa.  Ah.  215.  2  Bep.  Ch.  62.  1  Ch.  Caa,  71.  Doug. 
2  Atk.  44.  Bunburtfy  846.  Com.  Bamard'a  Ch.  Hejp.  80. 
32 ;)  as  an  assignee  of  a  bankrupt,  an  heir,  a  tenant,  a  devisee 
or  judgment  creditor. 

The  answer  admits  the  hoirs  of  Duane  to  be  the  surviving 
trustees.  The  legal  estate  is  vested  in  the  trustees.  The 
Bak£ra  and  Parker  are  lessees  of  DuafUy  with  covenants 
that  the  lessee  should  pay  off  the  mortgage,  and  the  amount 
be  deducted  from  the  purchase*money,  in  case  they  elected  to 
become  purchasers  before  the  expimtion  of  the  lease.  They, 
tliereforc,  had  a  right  to  redeem. 

As  to  the  objection,  that  the  schedule  was  not  annexed  to 
the  indenture  produced,  it  may  be  said  that  it  was  not  neces* 
sary  that  the  creditors  should  be  parties,  provided  the  trustees 
accepted  the  *deed,  under  the  condition  that  it  was  for  the  bene-  [  •  606  ] 
fit  of  the  creditors.  It  is  sufficient  that  the  mortgagor  has  parted 
with  ail  his  interest  and  equity  of  redemption.  It  cannot  be  pre- 
tended that  there  are  no  creditors.  Alaxander  and  Gregg 
had  no  interest  in  the  premises.  Shaw  wad  the  person  who 
had  the  ecfuity  of  redemption,  and  it  is  not  denied  that  he 
executed  the  indenture.  The  deed-poll  was  produced  by  the 
appellants,  not  the  respondents.  It  is  enough  if  we  smw  a 
right  to  redeem,  as  the  legal  representatives  of  a  surviving 
trustee,  named  in  a  deed,  duly  executed  by  a  penon  compe- 
tent to  convey. 

Courts^  of  equity  iavor  the  right  of  redemption.  All  that 
the  mortgagee  is  entitled  to  is  his  debt,  with  interest.  Mort- 
gages are  not  within  the  statute  of  limitations ;  and  there  is  no 
period  fixed,  as  an  absolute  bar  to  the  equity  of  redemption ; 
for  equity  has  considered  that  the  mortgagee  is  not  injured,  if 
he  gets  Kis  principal,  interest  and  costs ;  but  the  mortgagor 
may  suffer,  if  he  is  compelled  to  part  with  his  estate  at  an 
undervalue.  (1  Pow.  on  Mort.  408.)  Interest  is  always  con- 
sidered as  an  equivalent  for  the  use  of  money.  It  is  the  com- 
pensation agreed  on  by  the  parties,  for  the  delay  of  payment* 
(2  Ji^na.  Rep.  614.)     It  is  true,  there  are  cases  in  which,  on 

409 


606 


CASES  IN  THE  COUHtT  OF  ERRORS 


Gjuxt 

V. 
DVAVI. 


MNBRROR.  account  of  the  difficultj  of  making  up  an  account,  after  a  long 
ALBANY,  period,  it  will  be  presumed,  prima  facUy  that  the  mortgagor 
Jftfcb,  I8ii  has  abandoned  hts  equity  of  redemption ;  and  twenty  yean 
after  forfeiture  and  possession  taken  by  the  mortgagee,  .with- 
out any  payment  of  the  interest,  has  been  fixed  upon,  as 
the  time  which  aiTords  that  presumption.  But  the  settlement 
of  an  account  between  the  mortgagor  and  mortgagee,  within 
twenty  years,  will  preserve  the  equity  of  redemption ;  or  if 
there  is  an  agreement  that  the  mortgagee  shall  hold  the  pre- 
mises until  he  is  satisfied  out  of  Uie  rents,  time  is  no  bar  to 
the  equity  of  redemption,  not  even  sixty  years,  unless  it 
appears  that  the  mortgagee  had  been  satisfied  by  the  rents  and 
profits,  twenty  years  before,  and  the  mortgagee  had  since  that 
time  continued  in  possession.  But  any  acknowledgement  of 
the  mortgagee,  as  receiving  interest,  or  keeping  or  settling  an 
account  of  the  mortgagee,  will  preserve  the  equity  of  redemp- 
tion. {Pow.  on  Mart.  423.  Cos.  in  Ch.  9.  2  Fes.  jun.  22. 
Mosehfj  189.)  So  a  suit  on  the  bond,  after  a  decree  of  fore- 
closure, at  any  period,  opens  the  equity  of  redemption. 

As  it  respects  the  equity  of  redemption,  the  mortgagor  is 
always  considered  as  the  owner  of  the  land.  (1  Atk,  603.  2 
Vem.  401.  Doug.  610.  1  Caines'  Cos.  in  Error,  565.) 
Where  the  mortgagor  continues  in  possession,  no  length  of 
time  will  bar  the  equity  of  redemption ;  and  if  be  is  in  posses- 
sion of  any  part,  he  may  redeem  the  whole.  {Rakeatraw  v. 
Brewster,  Select  Ckises  in  Chan,  55.  Cruise's  Dig.  Mort, 
tit.  15.  c.  3.  s.  66,  67.)  As  to  the  possession  of  the  mort- 
gagee, in  *order  that  it  should  be  sufficient  to  bar  the  equity 
of  redemption,  it  must  be  an  actual  possession,  or  an  actual 
reception  of  the  rents  and  profits,  such  as  would  amount  to  a 
disseisin ;  and  the  time  of  the  bar  can  only  commence  from 
the  period  of  taking  such  actual  possession.  Here  is  no 
proof  of  any  possession  until  1777.  Corey  is  said  to  have 
gone  into  possession  in  1774,  but  there  is  no  evidence  that  he 
acknowledged  a  title  in  the  mortgagee.  There  was  no  rent 
paid,  nor  any  writing,  conveyance  or  agreement,  which  could 
fix  the  relation  of  landlord  and  tenant.  The  survey  in  1791 
was  the  first  act  of  ownership  on  the  part  of  the  mortgagee. 
A  possession  of  a  part  does  not  enure  to  the  whole,  where 
there  is  an  adverse  possession,  or  where  the  objects  are  entirely 
distinct  and  separate. 

The  letter  from  Duane  to  Grant,  in  1791,  shows  that  the 
former  considered  the  equity  of  redemption  as  existing,  and 
the  latter  does  not  deny  it.  If  the  period  of  the  war  is  de- 
ducted, the  period  during  which  the  mortgagee  or  the  appel* 
lants  prove  themselves  in  possession,  is  not  more  than  eighteen 
years.  If,  therefore,  the  analogy  between  legal  and  equitable 
tNurs  is  to  be  received,  there  is  not  a  sufiicient  lapse  of  time  to 
bar  in  this  case.  Equity  adopts  the  bar  of  twenty  years,  if 
justice  is  thereby  promoted,  otherwise  not.  It  is  not  an  abso- 
lute and  controlling  bar,  as  at  law.  The  bar  must  be  pleaded^ 
or  the  facts  amotmting  to  a  bar,  alleged  in  the  answer.  Again. 
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the  bar  commences  from  the  time  of  forfeiture,  or  when  the  in  error 
money  is  due.     (I  Ch.  Btp.  206.     Aebofi,  34.)     There  is     albany 
nothing  in  the  pleadings,  or  evidence,  that,  shows  when  the    March,  isii. 

money  was  due.  "^"^^Grai^ 

The  heirs  of  Duane  were  not  parties  to  the  bill  originally  v. 

filed ;  and  it  was  allowed  to  be  amended.  This  amendment  l>vAtfx. 
has  relation  to  the  time  of  filing  the  original  bill,  and  is  part  of 
the  same  record.  The  Court  of  Chancery  will  order  a  cause 
to  stand  over,  in  any  stage  of  it,  in  order  that  proper  parties 
may  be  added,  so  that  an  end  may  be  put  to  litigation,  bv  a 
final  decree.  (Hind' a  Ch.  Prac.  21,  22.  MUf.  39. 174.  259, 
260.  Coop.  Eq.  PL  332.  2.  Aik.  15.  3  Atk.  570.  2  P. 
Wms.  300.  2  Ch.  Cos.  197.)  In  Hickcock  v.  Scrihner,  (3 
Johns.  CcLS.  311,)  this  court  directed  the  bill  to  be  dismissed, 
or  amended  in  the  court  below,  by  adding  the  prop^  parties, 
and  the  evidence  taken  in  the  cause  to  stand,  saving  all  just 
exceptions. 

But  without  the  amendment,  they  were  proper  parties  to 
redeem.  Duane  was  one  of  the  heirs,  and  Parker  and  the 
Bakers  were  bargainees  as  to  the  lands  lying  in  Menziee^ 
patent. 

The  indenture  was  for  the  benefit  of  Shaw,  who  might 
dispense  with  the  execution  of  it  by  a  party  deemed  unneces- 
sary.    A  stranger  cstnnot  object  to  the  execution.     (5  Johns. 
Rep.  47.)     Slunv  mortgaged  *the  property  in  1765,  and  in       [  *  608  ] 
1766  conveyed  it  to  trustees  for  the  benefit  of  creditors. 

It  is  not  necessary  that  tlie  creditors,  or  cestuy  que  trusty 
should  be  made  parties.  Harrison^  in  his  Chancery  Practice^ 
says  that  the  cestuy  que  trust  is  ordinarily  brought  in  as  a 
party ;  but  there  does  not  seem  to  be  any  rule  on  the  subject. 
When  the  suit  is  for  the  distribution  of  the  trust  fund,  then  the 
cestuy  que  trust  ought  to  be  before  the  court ;  but  this  is  not 
necessary  when  the  suit  is  brought  to  collect  or  to  get  p<>S8e8- 
sion  of  the  fund.  ^21  Vin.  Ab.  Mart.  12.  Toth.  Maxims y 
187.)  The  respondents  are  trustees  for  the  representatives  of 
Shaw,  in  the  result,  after  the  creditors  are  satisfied.  Where 
the  assignees  of  a  bankrupt  sue  for  the  collection  of  the  prop- 
erty, it  is  not  necessary  to  make  creditors  parties.  The  appel- 
lants should  either  have  demurred  to  the  bill,  for  want  of 
1>arties,  or  made  the  objection  at  the  hearing.  It  is  now  too 
ate  to  object  that  the  creditors  are  not  parties.  And  had  the 
objection  then  been  made,  the  chancellor  would  not  have 
dismissed  the  bill,  but  have  ordered  the  cause  to  stand  over,  in 
order  that  the  necessary  parties  should  be  added.  (2  Br,  P. 
C.  174.  3  Atk.  110,  111.)  In  an  ejectment  at  law,  a  new 
demise  may  be  added  to  save  the  statute  of  limitations,  and  to 
promote  the  ends  of  justice,  and  such  amendment  is  considered 
as  part  of  the  original  declaration. 

The  appellants,  in  this  case,  cannot  object  to  the  leasing  of 
the  land  by  Duane.  A  power  to.s^  includes  a  power  to 
mortgage,  and,  a  fortiori^  a  power  to  lease.  The  answer  of 
the  appellants-  does  not  allege  any  attornment  firaudulently 
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mKRROR.  obtained ;  it,  therefore,  oould  not,  on  the  principle  laid  down 
ALBANY*"  i^  ^he  case  o(  James  v.  STKeman,  be  objected  by  them. 
Mwek,  mi.  T.  A.  Emmet,  in  replj.  The  objection  of  want  of  parties 
may  always  be  made,  at  the  hearingof  a  cause.  Harriean^  in 
his  Chancery  Pradieej  {Hargr.  Ok.  Prae.  517,)  says,  "  A 
trustee  may  in  some  oases  sue  in  his  own  name,  but  ordinarily 
a  ceetuy  que  tntet  must  be  made  a  party.''  In  another  place, 
(16.  81, 62,)  he  lays  down  the  ruk,  that  a  "  eeeiuy  que  irmet 
must  in  all  cases  tie  a  party ;  but  the  trustee  need  not,  espe- 
cially, if  the  ceehiy  fus  truei  undertakes  for  him.*'  (Finn's 
Pr.  in  Chan.  375.  Bunb.  53.)  It  is  not  stated  in  the  biU 
that  there  were  any  heirs  of  the  mortgagor ;  and  the  creditors 
have  either  been  paid  in  money,  or  most  be  presumed  to  be 
paid,  from  lapse  of  time.  JShaw  died,  and  by  the  reTohitioo 
his  hmre  became  albna.  A  mere  trustee,  who  has  no  legal  or 
beneficial  interest  in  the  estate,  now  daims  it.  The  had  was 
[*6Q9]  ^mortgased  for  its  value,  and  Shaw  was  an  insolvent  debtor. 
Is  it  equity  to  take  this  land  frcmi  the  mortgagee,  and  give  it 
to  one  who  has  paid  nothing,  nor  advanced  any  thing  to  sedeem 
it?  Ihuzne  is,  at  best»  but  a  mere  trustee.  And  is  not  the 
mortgagee  also  a  trustee  for  the  mortgagor  ?  A  mortgagee  in 
possession  will  hold  against  an  eecheat.  If  the  pn^ierty  was 
eecheaiedj  Jhume  has  no  equity,  for  there  must  be  parties 
behind  the  trustee  to  imiae  the  equity. 

Again,  the  respondentf  daim  under  a  trust  deed  which  is  of 
no  effect  That  deed  is  the  only  title  they  set  up  to  the  right 
of  redemption.  The  oonaideration  of  that  deed  was  the  cove- 
nant, on  the  part  of  the  creditors  to  release  the  debts.  As  to 
ShmWy  therefore,  the  dtoed  is  without  consideration.  The  mere 
nominal  comMetatioo  of  ten  shillings,  will  not  be  regarded  in 
equity.  The  deed  is  not  executed  by  the  creditors  or  trustees. 
It  was  an  inchoate  transaction.  It  never  was  completed.  The 
deed-poU  speaks  throughout  of  indentures  of  oomposicion. 
There  is  not  a  sin^^e  clause  recited  in  that  deed,  consistent 
with  the  deed  of  trust  produced.  Oin  it  be  presmned  that 
Duane,  the  trustee,  was  so  incompetent  as  to  mistake  in  the 
recital  of  every  covenant  the  deed  was  said  to  contain  ? 

If  Duane  had  no  right  under  the  deed  of  1766,  then  the 
Bakere  and  Parker  cannot  be  tenants.  Though  no  fraud  is 
ckaifned,  yet  they  could  not  aUom  to  Duane,  without  finaud. 
They  cannot  gicwnd  a  i%ht  to  redeon  on  aa  act  which  betmy- 
ed  the  interest  of  Sham, 

The  words  of  the  trust,  in  this  case,  were  restrictive ;  and 
giving  a  lease,  after  so  loog  «  time  had  ehpsed,  was  tncoosist- 
ent  with  the  trast.  It  was  not  a  conditional  sale,  like  a  mort- 
gage. I>iHniecouM  not  force  the  Bakere  and  Parker  to  pur- 
chase, if  they  refiisad;  and  it  is  no  bairgain,  unless  both  parties 
are  bound. 

The  parties  to  the  UB,  in  1799,  had  no  interest,  when  the 
representatives  ef  Dtmne,  in  1606,  were  made  parties,  for  their 
rights  were  then  barred. 

Where  no  time  of  &rfeiture  is  mentioned^  it  is  hmaediata; 
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but  if  the  time  cannot  be  ascertained,  it  must  be  a  r^^^oqable  inerroj^ 

time,  as  a  year,  or  six  month3>  from   the  execution  of  the 

deed. 

It  is  an  objection  to  allowing  a  redemption,  where  the  party 
seeking  it  has  paid  little  or  nothing  for  the  right.  {Fleettvood 
V.  Templemanj  -Bam.  Ch,  167.) 

In  Laughton  v.  TVacy^  (2  CA.  Jlep.  30,)  the  objection  was 
that  the  deed  of  trust  was  void,  as  there  no  creditor  was  mad^ 
a  party,  nor  any  schedule  *of  debts  annexed  ;  but  this  was  con<- 
sidered  as  only  evidence  of  fraud,  and  did  not  render  the  deed 
void,  it  appearing  to  have  been  executed  bonajide. 

The  mutilated  deed  produced  in  thl^  case,  with  the  schedule 
of  creditors  torn  off,  is  evidence  that  it  has  been  abandoned  or 
cancelled.  If  so,  tjhe  respondents  can  derive  np  title  from  it  to 
redeem. 

Again,  Grant  took  this  mortgage  from  an  insolvent  debtor^ 
as  the  only  practicable  security.  It  was  a  mortgage  of  wild 
land,  of  little  value,  at  the  time ;  and  b^  could  only  look  to 
the  increase  of  ijts  value,  by  lapse  of  time,  and  by  improvement, 
for  the  reimbursement  of  bis  principal  and  interest.  Grantf 
as  mortgagee,  bad  the  legal  possession,  and  had  a  right  also  to 
take  actual  possession  of  the  premises.  It  is  therefore,  under 
these  circumstances,  a  fair  and  equitable  presumption,  that  h^ 
did  so  perfect  bis  titl^,  bona  fide,  in  satisfaction.    The  mortgar 

for;  an  insolvent  debtor,  died ;  what  pther  remedy  was  there 
ut  the  land  ?  The  trustees  made  no  attempt  to  appropriate 
these  lands,  for  thirty  yearji,  after  the  de^th  of  Shau>.  Is  it 
not,  then,  a  fair  presumption,  that  they  left  Grant  to  take  the 
I|pd,  for  his  debt,  as  there  were  no  other  funds  out  of  which 
he  could  be  paid  ? 

The  land  was  called  Grants  land.  It  may  have  beon 
morally  wrong  in  him  to  have  represented  it  as  absolutely  hifi 
own,  but  this  shows  that  he  claimed  title  to  the  land. 

The  law  of  mortgages  in  England^  l^as  grown  up,  since  all 
the  lands  in  that  country  have  been  in  ^tual  occupation  and 
under  cultivation.  Possession  therp  commences  from  the  for- 
feiture. (2  Cn*w>  Dig.  152.  \  Fonb.  Eq.  332.  b.  1.  c.  4. 
s.  27.  note  3.  WiU.  34.  1  Jt(f.  i»  Chan.  127.)  In  tlus  coun- 
try, an  actual  pedis  posseesio  of  the  whole  ought  not  to  be 
required,  on  principles  of  policy  and  justice.  A  mortgagee 
having  the  legal  possessioQ^  when  there  is  no  adverse  posses- 
sion against  him,  when  no  interest  or  principal  is  paid,  ougbi 
to  be  deemed  as  in  the  actual  possession.  A  contrary  doc- 
trine would  lead  to  tl^s,  that  ao  lapse  of  time  could  bar  a9 
equity  of  redemption  in  wild  lands ;  but  the  mortgagee  musft 
occupy  and  cultivate  them,  if  be  ipeans  to  i^cquine  SMoh  a  po^r 
session  as  may  bar  the  right  of  the  mortgagor  to  redeem^ 
Camstock  settled  on  the  land;  under  Grant's  right,  a<pd  a 
possession  of  a  part  is  sufficient  in  ^jeptment.  ()  Cainf4^ 
>J«p.  358.) 

[Spsnckr,  J.  The  principle  ^-aa  jsettled,  in  this  court,  i^  p, 
case  respectiBg  Livingston's  Manor,  t^t  an  aictual  possession 

m 


611*  CASES  IN  THE  COURT  OF  ERRORS 

m  ERROR,  of  ^tenants  in  different  parts  would  draw  to  it  the  possession 
ALBANY      of  the  wild  and  unsettled  part  of  the  same  patent.]  (a) 
March,  Hii       In  Halss  V.  HoUsy  (1  CA.  Rep.  105,)  a  sleeping  mortgage 
^^-^T^^"^^^  of  forty  years  was  presumed  to  be  paid.     Where  there  is  no 
^y.^^       Other  remedy  for  the  debt  but  the  land,  there  can  be  no  re- 
DuAiTB.       demption. 
{a)  See  Jack-      The  acknowledgement  by  a  mortgagee  to  save  the  right  of 
TOW,    ex  dem.  redemption,  must  be  deliberate  and  explicit.     A  casual  con- 
8d^, ciiidby  vorsation  between  two  persons  is  not  sufficient. 
^tf,Ch.  J.  in      Eight  witnesses  testify  that  the  appellants  sold  the  land  as 
LumUZJohnti,  their  own,  though  the  title  was  at  first  by  mortgage.     The 
Cmi.  lis.)        executors  sold  by  virtue  of  the  power  in  the  will  of  Grant, 
Whether  they  had  a  legal  power  or  not,  is  immaterial.     It 
shows  that  they  did  not  sell  under  the  mortgage. 

The  letter  of  Duane,  unanswered  and  unnoticed,  is  evidence 
of  nothing.  The  fraud  as  to  the  attornment  to  him,  was  mat- 
ter of  law,  arising  from  the  facts  set  forth  in  the  pleadings ;  it 
was  not  necessary  to  put  it  in  issue. 

The  heirs  of  buane  did  not  come  in  until  1806,  and  they 
«  ought  not,  by  a  notion  of  reference  back  to  the  commence- 

ment of  the  suit,  to  stand  on  better  ground  than  they  otherwise 
would  have  done.  James  C,  Duane  took  no  step,  as  heir, 
until  1806.  Suppose  after  the  heirs  were  admitted  as  com- 
plainants, the  executors  of  Duane  had  been  struck  out  as 
useless  parties,  could  they  be  considered  as  having  filed  their 
bill  in  1799? 

Thompson,  J.  Whoever  comes  into  a  court  of  justice  to 
seek  redress,  must  show  in  himself  some  interest  in  the  subject 
matter  of  the  claim  set  up,  or  it  must  appear  that  his  nametis 
'used  pro  forma,  for  the  benefit  of  the  party  really  in  interest 
ni  the  present  case,  the  bill  filed  in  the  Court  of  Chancery, 
had  for  its  object  the  redemption  of  a  mortgage  given  by  David 
Shaw  to  James  Grant,  bearing  date  the  25th  of  Nof>embety 
1765.  If  the  resf>ondents  have  shown  no  interest  in  them- 
selves, or  a  right  to  redeem  the  mortgage,  on  their  own 
account,  or  on  account  of  others,  with  whom  some  connexion  is 
shown,  and  whose  interest  they  have  a  right  to  represent,  their 
claim  cannot  be  supported,  notwithstanding  some  other  per- 
[  *  612  ]  son  might  have  a  right  to  enforce  the  *^same  claim.  It  cannot 
be  allowed  to  them  to  speculate  on  the  claims  of  others,  and 
redeem  at  their  peril,  and  then  Utigate  with  those  who  may 
have  the  right. 

No  person  can  come  into  a  court  of  equity  for  a  redemption 
of  a  mortgage,  but  he  who  is  entitled  to  the  legal  estate  of  the 
mortgagor,  or  claims  a  subsisting  interest  under  him.  (i  Pow. 
on  Mart.  343.  381,  382.  1  yem.  182.)  The  respondents 
claim  the  right  to  redeem,  in  consequence  of  a  deed  given  by 
David  ShaWy  (the  mortgagor  j)  together  with  John  Alexander 
and  John  Gregg,  to  James  Duane,  and  two  others,  of  whom 
Duane  was  the  survivor,  bearing  date  the  21st  of  July,  1766. 
This  deed  is  the  title  on  which  they  rest ;  and  that  title  is  deni- 
ed by  the  appellants,  in  their  answer  in  the  Court  of  Chancery. 
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And  it  18  competent  for  them  here,  to  contest  its  legal  effect  jn  error. 
and  operation,  or  show  that  it  is  null  and  void. 

The  objection  to  the  respondents'  right  to  redeem,  does  not 
strictly  fall  within  that  class  which  relates  to  a  defect  of  parties, 
but  strikes  at  the  merits  of  their  claim,  by  totally  denying  any 
interest  whatever  in  them.  But  if  the  objection  be  considered 
as  resting  on  the  want  of  parties,  it  having  been  made  in  the 
court  below,  it  may  be  insisted  on  here.  This  is  a  deed  in 
trust,  for  the  benefit  of  creditors,  and  it  will  be  perceived  from 
the  date  of  it,  that  the  claim  now  set  up  is  a  very  stale  one,  so 
that  all  reasonable  presumptions  may  and  ought  to  be  indulged 
against  it.  Afler  the  lapse  of  thirty  or  forty  years,  such  a  claim 
ought  to  be  viewed  with  a  jealous  eye,  unless  accompanied 
with  a  satisfactory  excuse  for  the  delay  to  assert  it.  The  deed 
given  to  the  trustees  was  for  the  purpose  only  of  paying  the 
debts  of  the  grantors,  and  it  is  no  more  than  reasonable  to 
presume,  that  that  purpose  has  been  accomplished.  These 
debts  must  have  been  long  since  barred  by  the  statute  of  limita- 
tions, and  the  legal  presumption  of  payment.  The  triist  has, 
therefore,  been  executed.  It  ought  to  be  observed,  that  the 
mortgaged  premises  were  the  sole  and  exclusive  property  of 
S/iaw,  and  not  the  property  of  the  grantors  jointly.  Nor  is 
there  in  the  deed  of  trust,  any  specification  of  those  lands, 
alth<^ugh  there  is  of  other  real  property.  They  are  comprised 
in  the  general  descriptive  clause  in  the  deed.  And  the  pre- 
sumption is  strong  and  almost  irresistible,  that  the  object  of  the 
trust  was  answered  out  of  other  property  included  in  the  trust 
deed  ;  especially,  as  it  did  not  extend  to  the  payment  of  debts 
secured  by  mortgage.  And  the  trustees  probably  chose  rather 
to  resort  to  property  unencumbered,  than  to  discharge  the 
encumbrance  on  this  land,  which  was,  most  likely,  at*that  day, 
nearly  its  full  value.  It  was  not  the  intention  of  the  grantors, 
by  this  deed  of  trust,  that  the  trustees  should  take  more  pro- 
perty than  enough  to  satisfy  the  debt.  And  such  is  the  legal 
effect  and  operation  of  the  deed.  For  it  expressly  provides, 
that  if  the  debts  could  be  satisfied  by  safe  of  n  part  only  of  the 
premises  thereby  granted,  the  trustees  should  re-convey  the 
residue.  A  claim  of  a  right  to  execute  this  trust,  without 
showing  that  there  are  yet  debts  unpaid,  is  against  the  spirit 
and  intention  of  this  covenant.  If  all  the  debts  were  paid,  the 
trustees  were  bound  to  re-convey  ;  and  equity,  in  such  cases, 
will  presume  that  done  which  ought  to  have  been  done.  It 
appears  to  me,  therefore,  that  the  respondents  have  failed  to 
show  a  subsisting  interest,  under  the  mortgagor,  by  not  show- 
ing the  existence  of  any  debts  yet  to  be  satisfied  out  of  the 
trust  estate.  If  the  trust  has  been  executed  without  having 
recourse  to  the  lands  in  question,  they  fall  under  the  residuary 
part,  which,  as  it  appears  from  the  deed  itself,  cannot  belong 
to  the  trustees  or  their  heirs.  An'd  the  lapse  of  time  is,  of 
Itself,  amply  sufficient  to  warrant  the  presumption  of  an  execu- 
tion of  the  trust. 

I  have  thus  &r  considered  the  respondents'  claim,  on  the 
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613  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  Bupposition  that  the  deed  in  trust,  now  set  up,  wa3  the  deed 
ALBANY,     under  which  the  composition  and  settlement  of  the  debts  of 
liarch,  1812.    Alexander,  Gregg  and  Shaw^  were  made.    There  is,  how- 
"^^^^^^  ever,  strong  ground  for  the  presumption,  that  the  arrangement 
V.  contemplated  between  the  parties,  of  which  the  deed  onlj 

DoAiB.  forms  a  part,  was  either  never  consummated,  or  was  abandon- 
ed or  superseded  by  anotlier  arrangement.  The  deed  itself  is 
not  produced.  Although  it  purports  to  contain  covenants  on 
the  part  of  the  trustees  and  creditors,  it  does  not  appear  to 
have  been  executed  by  either  of  them.  Reference  is  made  to 
a  schedule,  purporting  to  be  annexed  to  the  deed,  and  to  form 
a  part  of  it,  but  which  does  not  now  accompany  it.  All  this 
tends  very  strongly  to  show  that  the  signing  of  this  deed  by 
Alexander,  Gregg  and  Siaw,  (which  was  on  their  part  im- 
perfect, as  Shaw  could  not  execute  it  for  Alexander,)  was 
only  an  inchoate  transaction,  and  never  consummated.  This 
presumptipn  is  rendered  alipost  certain,  by  the  recitals  in  the 
deed  of  Alexander  and  Gregg^  of  December,  1767.  No  ob- 
jection can  be  made  to  these  recitals,  by  reason  of  this  being  a 
deed-poll.  It  is  a  deed  to  Duane,  and  the  other  trustees,  and 
for  their  benefit.  And  the  inference  is  irresistible,  that  it  was 
accepted^  by  them,  and  if  so,  they  are  bound  by  the  recitals. 
The  express  object  of  this  deed  appears  to  have  been,  to  re- 
[  *  614  ]  lease  and  discharge  the  trustees  ^ifom  some  of  the  covenants 
contained  in  a  deed  of  composition  before  executed  by  Alex- 
ander, Gregg  and  Shaw,  of  the  first  part,  their  creditors, 
whose  names  were  specified  in  a  schedule  thereto  annexed,  of 
the  second  part,  and  the  trustees  of  the  third  part.  It  ex- 
pressly recites  that  the  greater  part  of  the  creditors  had  duly 
oecome  parties  to,  and  executed  the  deed  of  composition. 
The  deed  produced  is  not  so  executed.  The  covenants 
recited  are  very  different  firom  those  contained  in  the  deed  pro- 
duced, notwithstanding  the  recitals  purport  to  be  in  htec  verba. 
By  the  recital,  the  deed  of  composition  was  to  be  void  and  of 
no  effect,  if  any  of  the  creditors  should  refuse  to  release  and 
discharge  their  debts.  And  on  such  refusal  the  trustees  cove- 
nanted to  reconvey.  In  the  deed  before  us,  no  such  condi- 
tion or  covenant  is  to  be  found.  The  recited  deed  'purports 
to  contain  a  covenant,  on  the  part  of  the  trustees,  to  pay  Gregg 
2,5001.  if  the  creditors  should  refuse  to  release  their  debts ;  no 
such  provision  is  contained  in  the  deed  produced.  Other  va- 
riances might  be  pointed  out,  but  enougq  has  been  shown  to 
justify  the  conclusion,  that  the  deed  referred  to  by  these  re- 
citals is  not  the  one  produced,  and  on  which  the  respondents 
rest  their  title ;  and  if  this  deed  be  put  out  of  view,  there  is 
nothing  to  show  that  the  mortgaged  premises  were  ever  con- 
veyed to  the  trustees.  For  admitting  there  was  another  deed 
of  composition  U>  which  the  recitals  refer,  there  is  no  evidence 
that  it  mcluded  the  lands  in  question. 

This  view  of  the  case  renaers  it  unnecessary  for  me  to  exr 
amine  whether  the  equity  of  redemption  is  not  barred  by  the 
lapse  of  time^  and  the  possession  held  by  the  mortgagee  #nd 
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his  representatives.    The  case  presented  is  certainly  a  very  in  error. 
strong  one  on  this  point.     It  will  be  time  enough,  however,  to     albany, 
decide  it,  when  the  heirs  of  ShatOj  who  alone,  from  any  thing    March,  I812. 
that  appears,  are  entitled  to  redeem,  shall  think  fit  to  ask  a  ^"^©^"^[Tr*^ 
redemption.     At  present,  it  is  only  necessary  to  decide  on  the  v. 

rights  of  the  respondents,  and,  as  I  am  satisfied  they  do  not      "Ovavx, 
show  themselves  entitled  to  redeem,  I  think  the  decree  of 'the 
Court,  of  Chancery  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the  court ;  it  was      JUardi  lou^ 
thereupon,  ordered,  adjudged  and  decreed,  that  the  decree  ^^^^ 
of  the  Court  of  Chancery  be  reversed,  that  the  respondents' 
bill  be  dismissed ;  that  the  respondents  pay  to  the  appellants 
their  costs  in  the  Court  of  Chancery,  to  be  taxed,  and  that  the 
record  be  remitted^  &c.  Judgment  of  reversal. 
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ACTf  or  TRB  LSOIU.ATVfta. 

&•  •TATUTSS. 

ACTION. 

.  •  For  an  iojury  to  penonal  property  or  porwnal  rights, 
which  are  of  a  traoaitory  nature,  an  action  may  he 
hrought  wherever  the  defendant  U  to  be  found. 
OUn  T.  Hodges,  67 

8.  jS,  remitted  500/.  to  P.  In  Lmi^m,  to  pay  a  bill  for 
the  eame  lum,  drawn  by  hia  attorney,  C,  on  B.^ 

Cunuant  to  an  agreement  between  them.  The  bill 
aving  been  |»)eented  for  payment  before  the  Ainda 
reached  the  handi  of  B.,  it  was  returned  protested. 
Afterwards,  another  bill,  drawn  also  by  C.  as  at- 
torney of  JS.  in  favor  of  i?..  for  IISU.  lOs.  was  pre- 
sented to  B.,  who  accepted  and  paid  it  out  of  the 
5001.  which  had,  in  the  mean  time,  come  to  his 
hands.  It  was  held,  that  though  the  SOOl.  was 
placed  in  the  hands  of  B.  for  a  specific  purpose,  yet 
C.  bad  no  right  of  action  against  I>.to  recover  back 
the  money  so  paid  to  him,  but  must  look  to  the 
other  parties,  to  rectify  the  mistake,  if  any  was 
made.    Dejf  v.  Murroft  171 

8$9  SLATXS.     AWAKD,  4.     AOBSUIBirT.     AMUMFilT, 

8.    rasioHT.    orricaa,  9, 3,  4. 

« 

ACTioir  ron  moitct  had  aicd  ascaiTao,  Jbc. 

1.  Honey  collected  under  a  regular  iudgment,  eaonot 
be  recovered  back  In  a  new  suit,  on  the  ground 
that  evidence  had  since  been  discovered  of  a  good 
defence,  which  existed  before  the  Judgment.  fVkiu 
V.  fVard  and  JljfUawortkf  939 

t.  Where  Jt.  gave  a  promissory  note  to  B.  payable  o» 
demandf  and  B.,  two  years  after,  transferred  the 
note  to  C.  who  sued  Jl.  and  recovered  the  amount, 
though  Jl.  had  previously  paid  it  to  B.;  it  was  held, 
that  wtf.  having  neglected  to  set  up  the  payment  to 
^.  as  a  defence  to  the  suit  of  C,  could  not  main- 
tain an  action  for  money  had  and  received,  to  re- 
cover back  the  money  paid  to  B.  Lttmdt  v  PwL- 
vcr,  944 

9.  An  .Smeneam  ship,  with  a  cargo  owned  by  Jtmniaak 
citizens,  sailed  from  EmgUnd  tat  M'^m-York,  the  9d 
December.  1810,  before  the  proclamation  of  the  Pres- 
ident of  the  XhiiUd  StaUe,  of  the  9d  JiTovemher,  1810, 
was  known  there:  and  arrived  at  Jtem-Ycrk,  the 
18th  Ftbnutqiy  1811,  and  was  regularly  reported  at 
the  custom-house.  On  the  19th  Febrimry  she  was 
seized  by  the  collector  of  the  customs,  for  a  breach 
tH  the  nonrintertomrf  acts,  and  libels  filed  against 
the  ship  and  cargo,  on  the  97th  Ftbmarjf.  After 
the  act  of  congress  of  the  9d  JITereA,  1811,  the  aeizura 
of  the  propertv  was  withdrawn,  and  the  vessel  and 
cargo  liberated,  as  fltr  as  the  custom-house  and  its 
•fllcera  were  concerned ;  but  they  were  detained  by 
the  mar»Kalf  who  refused  to  deliver  them  up,  with- 
out an  order  fh>m  the  clerk  of  the  Dhitrict  Court  of 
the  UfuUi  StaUe.  The  owners  paid  the  eeete  of  the 
attorney  of  the  district  and  of  the  clerk  of  the  court, 
who  reflised  to  give  such  wder  for  the  delivery  of 
the  property,  until  hls/Ms  were  paid.  In  an  action 
^meemmpeity  for  money  had  and  received,  broo^t 
by  the  owners  against  the  elwifc,  to  recover  back  the 
m<mey  so  poid.  It  was  held  that  the  vessel  and  cargo 
were  not  equitably  liable  to  condemnation,  and  the 
ssimrt  having  been  withdrawn,  the  owner  was  not 
subject  to  costs ;  and  the  payment  of  them  not  being 
a  voluntary  act.  being  exacted  by  the  officer,  eeiere 

i,  as  a  eonoltion  of  the  order  for  a  redelivery ; 


the  exaction  of  them  was  illegal,  and  the  cists  might 
be  recovered  back  in  an  action  of  xmiehUatue  aseuu^ 
sit,  at  eoiimNm  lav.     C/isXoa  v.  Strenf,  370 

4.  Thouch  it  belongs  exclusively  to  a  court  In  which 
a  suit  has  been  oriclnally  instituted, to  award  costs; 
yet  if  the  suit  be  oiscontinued,  for  want  of  cause, 
without  any  decision  of  the  court,  the  exaction  of 
costs  is  an  act  in  pais,  and  tlie  money  may  be  recov- 
ered back  by  a  suit  against  the  officer,  In  any  other 
court  of  competent  jurisdiction,  ib. 

5.  An  action  of  tmieditafM  aeeumpeit  tor  money  had 
and  received  lies  against  a  collector  of  the  customs 
of  the  United  Stetee,  to  recover  back  duties  or  light 
money,  wrongftilly  demanded,  and  paid  compulso- 
rily,  or  in  order  to  obtain  the  clearance  of  the  ves- 
sel; and  without  showing  anv  notice  not  to  pay 
over  the  money.    Bipleg  v.  Oeuton,  901 

See  PAaTHzasHir,  9.    AaazKMZRT,  1.    actiok,  9. 

ACTION  on  TBS  CA»S« 

A  daughter  of  the  age  of  nineteen  years,  witli  the  con- 
sent of  her  fhtber,  went  to  live  with  her  uncle  and 
aunt,  for  whom  she  worked  when  she  pleased,  and 
the  unele  agreed  to  pav  her  for  her  work:  but  there 
was  no  agreement  for  her  continuance  in  his  liouse, 
for  any  time.  While  so  in  the  house  of  her  uncle, 
she  was  seduced  and  got  with  child,  and  immedi- 
ately after  returned  to  her  father's  house,  where  she 
was  maintained,  and  the  expenses  of  lyuig  in  paid 
by  him:  though  if  that  misfortune  had  not  happen- 
ed, site  had  no  intention  of  returning  to  reside  with 
her  fkthen  It  was  held,  that  an  action  on  the  case,  for 
debauching  and  getting  his  daushter  with  child,p«r 
pied  eerviinum  osndc,  was  roaintunable  by  the  father, 
against  her  seducer;  the  father  not  having  devested 
hfanself  of  his  power  to  claim  the  services  of  his 
daughter ;  and  tne  evppoaed  relation  of  master  and 
servant  was  to  be  presumed,  f^om  his  risht  to  her 
services,  arising  i>om  bis  liability  to  maintain  and 
provide  for  her,  while  under  age.    Martin  v.  i'ayiMi 

ACTioif,  qui  test,  ^. 

It  is  in  the  discretion  of  the  court,  under  the  statute, 
{eeee,  11.  e.  9.  s.  8,)  to  allow  an  Informer  or  plain- 
tifiTln  a  popular  octieii,  oB  a  penal  statute,  to  eem- 
pemnd,  upon  such  terms  as  they  think  fit.  And  it  is 
a  general  rule,  in  the  exercise  of  this  discretion,  to 
require,  as  one  of  the  terms  of  granting  leave  to 
compound,  that  the  moiety  of  the  penalty  given  to 
the  people  be  paid,  unless  under  special  circumstan- 
ces, when  leave  to  discontinue  on  payment  of  the 
costs  only,  will  be  granted.  Brmdwau,  qui  tarn,,  4-0. 
V.  Le  Werikq^  951 

ADVXBtS  POMSStlOlf. 

See  bjsotmbut,  9, 3, 4, 5,  6,  7.    osao,  1, 9, 3. 

AOZICT. 

Kedu  to  an  agent  not  to  pay  over  to  his  principal,  ik 
not  necessary,  where  the  payment  is  eemtpuUeru. 
and  is  not  mane  expressly  for  the  use  of  the  princi- 
pal.   JNfrfey  emd  etkere  v.  Osbteii,  901 

See  DXXD,  8.    assumpsit,    dutizs. 

AoaaaMBifT. 

1.  fn  S^temher,  1803,  Jt.  entered  into  an  a^neemem 
with  P.,  to  sell  and  convey  to  him  a  certain  piece 
of  land,  for  which  B.  was  to  pay  to  him  400  dollars; 
100  dollars  on  the  1st  JimiMry,  1805;  100  dollars  on 
the  1st  Januanft  1^^>  *&'  ^^  reaidiM  In  two  yean 
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theremfter,  and  the  dasd  wu  to  ba  ex«catad,  when 
one  half  or  the  purchaeo-money  was  paid,  4c.  At 
the  time  of  the  contract  there  waa  a  prior  mortgage 
oo  the  land  trom  A.  to  C,  dated  in  Pekniarf,  ltfU9, 
and  regifltered  in  Jaiy,  1809,  for  aecuring  the  {Mo- 
ment of  a  aum  of  money,  in  jCm  annual  inatalmente. 
B,  having  paid  to  jf .  83  doUara.  on  the  contract  be- 
tween them,  brought  an  action  of  eanMWftt,  lo 
recover  back  the  money,  on  the  ground  ofjrimd* 
It  waa  held  that  the  mere  fact  of  tlie  eziatence  of 
the  mortgage,  at  the  time  the  contract  waa  made, 
waa  not  evidence  of  fraud,  ao  aa  to  vacate  tiie 
agreement,  and  give  B.  a  right  to  diaallirm  it;  for  it 
misbt  be,  tliat  A,  would  have  paid  odTthe  mortgage 
before  the  time  he  waa  to  convey  the  land  to  B.y  ao 
aa  to  give  him  a  good  title:  and,  at  leaat,  B,  ought 
firat  to  have  paid  the  one  half  of  the  purchaae- 
money,  and  ao  put  himaelf  in  a  aitnation  to  demand 
a  deed  before  iie  charged  Ji,  with  a  delkutt.  Ormm 
^y  V.  Ckeeeert,  JS0 

S.  A  contract  or  agreement  to  aell  and  oonvey  land, 
upoa  the  performance  of  certain  acta,  to  be  perform- 
ed by  the  purchaser  at  a  future  period,  doea  not, 
of  itaelf^  give  a  licenae  to  enter  on  the  land,  much 
leaa  a  licenae  to  enter  and  commit  waate,  by  de- 
atroyiug  timber.    Ctapmr  v.  Se«w«r,  331 

X  Nor  doea  an  agreement  mode  with  one  of  aevwal 
purchaaera,  that  luUU  all  of  them  had  executed  the 
contract  of  purchaae  and  a  certain  bond  for  tlie  per- 
formance or  ita  covenanta,  **  no  timber  alioula  be 


cut  on  tlie  land,'*  imply  a  Uttmm  to  tlie  purchaaera, 
after  the  contract  and  bond  are  oo  executed,  to 
commit  awale,  by  cutting  and  carrying  away  the 
timber,  ik, 

4.  The  moot  that  can  be  Implied  by  auch  a  contract 
and  agreement,  la  a  perniiaaion  to  the  parcbaaen  to 
enter,  in  the  mttan  time,  aa  tenanta  at  will,  and 
occupy  the  land,  in  a  reaaonable  manner,  aa  ten- 
ants at  will  may  lawflilly  do,  tA. 

5.  A.  leased  a  farm  to  B.^  and  in  an  action  by  B, 
agalnin  jf.  he  pleaded,  by  way  of  acl^,  a  demand 
for  pastarage,  founded  on  a  partrf  agreement,  made 
at  the  time  of  the  leaae,  that  B.  waa  not  to  uae  the 
pa.<itnrt.  land,  withont  allowing  Jt,  for  it«  Thla 
parol  afreement  waa  held  to  be  without  oonaldera- 
tinn  and  void.     TVyvn  v.  Moeneff  S58 

8.  Where  an  agreement  waa,  that  jf.  and  B.  ahould 
aell  and  ronvey  to  C.  a  parcel  of  land,  and  pay- 
ment waa  made  by  C  to  4.,  who,  in  fact,  had  no 
leeal  title  in  the  land;  it  waa  hM  that  B.  could  not, 
nfterwarda,  object  to  aneh  payment,  bnt  it  waa,  in 
effect,  the  aame  as  if  paid  to  him.     WmUrt  v.  jmi- 


eu. 
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8»$  BHTar  on  laho.    amumpiit,  9.    cHARcsar.X  B, 

9,  10, 11,  12, 13. 

▲usst. 

Land  waa  conveyed  to  P,  an  oliaa,  under  the  act  of 
9d  AprUf  1790,  (mm.  21.  c.  72,)  and  hia  agent  leaaed 
the  land,  by  a  parol  demise,  fh>m  year -to  year,  re- 
aervin*  rent,  and  afterwards  toolc  a  promiaaoiy  note 
from  the  tnnant  for  the  arreara  of  rent,  payable  to 
P.  In  an  action  broniht  on  the  note,  by  the  nd- 
mtniatnitor  of  P.  it  wna  held  void  under  the  atatate. 
7V»Hjr,  ^niV,  v.  MulUndmit  303 

AMBiTDIfBaT. 

1.  An  orecKtMN  returnable  out  of  term  ia  not  vaid,  bnt 

may  be  amended.     OcMsr  v.  Jtlstpu,  686 

fi.  AUtert  aa  to  mesne  procese,  ik. 

See  raACTicB,  3. 

AtrUAU 

See  COURT  or  saaoas. 

AaairaATioif. 
Am  awabd. 

Asaiomanif* 

A.  gave  a  note  or  due-bill  to  B,  in  the  foHowIng 
words:  "  Dne  to  B.  170  dollars,  value  received." 
B,  endorsed  his  nime  on  the  note,  and  delivered  it 
to  C,  who  demanded  payment  of  the  note  from  B. 
who  did  not  show  him  the  noteortheendoraeroenti 
ner  did  be  explicitly  atate  that  the  note  had  been 
aaaigned  to  him;  and  B,  afterwarda  paid  the  amount 
to  A,,  and  took  hia  receipt  in  full,  toe  note  atill  re- 
raaining  in  the  handa  of  C.    In  aa  action  brought 

610 


by  C.  agalnat  A.j  In  the  name  of  J?,  it  wna  kcM. 
that  there  waa  not  sufficient  evidence  of  notice  ei 
an  aaaignment  given  by  C.  to  A.  and  that  the  nmra 
endoraement  or  euch  a  note  or  paper  was  not,  of 
itself,  conduaive  evidence  of  an  aaeifwiwMit  of  IL 
Megiim,  v.  JhiUf  64 

Set  sBsairr. 

A—ffUTtn 

1.  Aetwmprit  lies  againat  a  eoUeettr  of  the  eostoas,  ta 
recover  baclc  Urkt  aumcy.  wrongfUly  dejnnndad, 
and  pnM  coigpulaorily.  or  in  order  to  obcaia  a  Gi«ar> 
ance,  which  waa  reniaed,  until  the  monej  was 
paid,  without  ahowiug  any  uetiu  to  the  eattsctar  naC 
W  pay  over  the  money  to  the  government  of  the 
United  Statee,    Biplef  cad  etkere  v.  OeUUUy         SOI 

5L  A.  aued  B.  on  a  written  engagement,  promiaing,  if 
C  did  not  pay  A.  for  the  goc^  delivered  to  hun, 
on  the  recommeudation  of  B,,  B.  would  be  respoc 
Bible  for  the  amount.  C.  failing  to  pay,  A.  aaed 
him  for  the  fooda,  and  recovered  Judgment,  on 
which  executiou  waa  iaaoed,  and  returned  mmBm, 
laaa,  by  the  officer,  but  under  circumalnnces  which 

.  were  suppoaed  to  make  the  officer  liable  for  the 
debt.  A,  aAerwarda  sued  B,  on  his  undertakina, 
and  B.  set  up  the  proceedings,  4cc.  aaaiiist  CL  in 
hia  defence.  It  waa  keld^  tlmt  C.  waa  liable  oo  his 
promiae  to  A.  and  that  the  matter  set  up  in  delhnce, 
was  no  dlacharge;  that  A.  having  prosecuted  C.  to 
judgment  and  execution,  without  effect,  waa  not 
bound  to  go  further  an«*.  proeecute  the  officer,  Ibr  hia 
suppoaed  liability.    I.c«iMrd  v.  Otdtfuya, 

ATTABKBT 

1.  In  an  action  brouj^t  by  aa  sttersar,  helbre  n 
tice,  to  recover  his  fees  in  a  suit  In  the  con 
pleas,  the  only  evidence  of  hia  employment 
that  of  the  attorney  of  the  opposite  party,  who 
that  the  plalntidT  bad  acted  aa  attorney  for  the  de- 
fendonta  In  that  suit.  Thla  waa  held  not  to  be  suf- 
flcent  evidence  of  the  plaintiff'a  having  been  eaa- 

Sloyed  by  the  defendants.  Helekkise  v.  L*  #taf  and 
todgertf  148 

SL  Thongh  It  may  not  be  requisltn,  in  a  anit  by  an  nir 
tomey  for  hia  costs,  to  prove  the  original  employ- 
ment of  him,  by  the  party,  yet  some  recognition  oi 
him  by  the  party,  in  the  progicas  of  the  salt,  is  ne^ 
eassnry  to  be  sh<*wn,  i^, 

X  An  attorney,  d^badsat,  eannot  waive  his  privilege, 
for  itis  not  allowed  for  his  own  sake,  bnt  for  the 
sake  of  the  conit,  and  the  snitora  in  it.  Seem  v. 
nm  AUifne,  916 

4»  It  is  sufficient  for  the  plaintiff  who  proeeeds  ty  NO, 
against  an  attorney,  that  the  defendant  is  an  attor- 
ney ^f  record ;  and  if  the  attorney  wishes  to  fee  rid 
of  hia  privilege,  be  must  apply  to  tlie  coart,  who 
will  strike  hia  name  off  the  roll,  unleaa  the  applica- 
tion is  made  to  avoid  an  impending  censure  of  the 
court,  a 

5.  The  eoort.  from  general  principles  of  equity  and 
policy,  will  always  look  to  the  dealings  between 
mttermefM  and  tlieir  clients,  and  niard  the  laUer  fmoi 
any  undue  e<Nisequences  resulting  from  a  situation, 
in  which  tliey  may  stand  anequal.  SKsrr  v.  ymm- 
ierkej/dsm^  fiSS 

6.  And  where  a  Judgment  waa  entered  at  the  sait  of 
an  mUpmef  againat  hia  client,  by  virtue  of  a  bond 
and  warrant,  bv  confeatlon,  and  part  of  the  aura  for 
which  the  Juagment  waa  entered  waa  r««t»,  iha 
eoort  directed  the  clerk  to  inouire  into  the  consid- 
eration of  the  bond,  and  require  the  •tiomef  to  pro- 
dnee  proof  of  the  conaideration,  or  anawer  to  inter* 
rogatoriea  on  oath;  and  tlie  ceete  ao  included  in  the 
bond  to  be  (as«d,  and  to  report  thereon  to  the  court, 
and  all  prooeedinga  on  the  Judgment,  in  the  mean 
time,  to  be  atayed,  ih, 

7.  Attomeya  and  eouaaellon  at  law  are  not  pr1vilefT<l 
fVom  eerving  In  the  mUitim.    Cast  efBlun.  947 

6  Though  the  common  law  privilegca  of  the  officers 
of  the  courts  of  Juatlce  cannot  be  taken  away,  by 
general  words,  yet  they  nay  by  the  expreaa  words, 
or  wteu\feei  iaient  of  a  statute,  A. 

See  pbacticb,  98. 

AWABO. 

I.  Where  a  ««fcau«i4)a  to  arbitrators  was  genera],  el 
all  actions,  emumee  ^eetimuy  suits^  &r.,  It  was  hek*, 
that  parol  evidence  was  inadmissible  to  show  that 
the  arbitrators  awarded  concerning  a  matter  not  la 
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eontiuvcuy  between  the  initles,  at  the  time  of  the 
lubtnission.    De  Long  v.  Stantonj  38 

5L  Arbitrators  are  to  decide  «<vuiitfttiii  aUegtta  et pnbm- 
ta,  and  their  decision  on  the  point  is  rinal,  it, 

3.  On  a  {eneral  subinisalon  to  Jl,  and  i^.,  arliitrators,  of 
all  tutioMJty  catuts  tffactiotu.SLC,  tlie  arbitrators  award- 
ed that  Jl.  should  pay  to  is,  two  several  sums  of  mo- 
ney, at  certain  periods,  and  if  he  should  give  to  B, 
**  good  and  sumcient  security  for  the  payment  of 
the  Slid  snms  of  money/'  then  B,  should  deliver 
up  to  jf .  the  quiet  and  peaceable  poeeeasiou  of  a 
certain  farm,  on  which  B,  then  lived ;  but  in  case 
Jl..  should  neglect  to  give  such  secarity,  then  B. 
ahoukl  be  entitled  to  lieep  poaaeasion  of  the 
fanu  until  the  money  was  paid;  it  was  held,  that 
as  the  award  did  not  define  the  nature  and  extent 
of  the  Bocurity  to  be  giveu  bv  j9.,  it  was  void  for 
uncertainty.  Jtuksm^  ex  dem.  SUnton^  v.  De 
li9»gi  43 

4  No  action  lies  on  the  penalty  of  an  arbitration  bond, 
for  the  non-perfonuance  of  an  award,  where  the 
award  is  not  made  within  the  time  specified  in  the 
condition  of  the  bond;  though  the  parties,  by  an 
agreement  under  their  bands  and  seala,  Imd  en- 
larged the  time  for  makina  the  award^  and  the 
award  was  made  within  such  enlarged  time.  The 
proper  remedy  is  on  the  submission  implied  In  the 
agreement  to  enlarge  the  time.    Fretmam  v.  Mama, 

US 

&  Where  a  cause  is  submitted  to  arbitration,  without 
a  rule  of  court,  this  court  will  not  interfere  to  set 
aside  tbe  award.    Crwulon  €md  anotkmr  v.  Kauijt** 

6.  Nor,  if  the  submission  is  made  a  rule  of  court,  will 
tbe  award  be  set  aside,  unlesa  for  corruption  or 
misconduct  of  the  arbitrators,  H, 


B 


BAIIm 

1.  When  on  a  surrender  and  ^mmiuaur  of  the  de- 
fendant, by  his  baily  the  plaintifi^  consented  to  an 
exontTftmr^  this  waa  deemed  a  sufficient  discharge, 
as  it  regarded  the  plain  tiff;  as  the  exonrrrtwr  miyiht 
be  entered  by  the  dojI,  at  any  time,  and  pleaded. 
KtiUig  r,  JtM/'neef  ^e,  ▼.  Manro  ^  brmm.  300 

S.  Separate  suits  were  brought  by  the  endorsee  of  a 

rromlsiiory  note  against  the  maker  and  endorsor. 
n  tlie  suit  against  the  endorsee.  Jl.  became  tpedal 
bail.  The  plnintiir  recorered  Judgments  in  both 
suits,  in  JIuguMy  1610,  and  a  Ji.  fn,  was  issued 
against  the  maJkrr,  which  was  returned  in  AVean- 
ftiT,  tati^fd.  A  ce.  «a.  was  iffsued  against  the  en- 
dorsor, which  was  retorned  *o»  tjt  invtMUu  in 
Jamuary,  101 1.  In  an  action  of  debt  on  the  ruog- 
nisaiiefy  ayainfit  the  bailf  the  bail  pletided  pefmsnt, 
and  a  set-off  nf  the  amount  paid  by  the  maker,  as 
money  received  to  his  use.  It  was  iield,  tliat  the 
recofnisance  being  forfeited,  the  matters  pleaded 
by  tbe  bail  could  not-be  set  up  in  bir  to  the  suit  on 
the  recognisance.  In  which  a  Jndgment  must  be 
given  for  the  penalty;  but  that  thti  defendant 
niitrht  show  the  payment  by  the  maker,  in  mitiga- 
tion, so  that  the  damages  i«hould  be  assesaed  for 
the  c0sta  only  of  the  suit  against  the  principal ;  or 
that  j'.i  dement,  pro  forma,  might  be  entered  for  the 

Senalty,  and  execution  taken' out  for  those  costs,  aa 
■iiiinses,  and  for  the  costs  of  tbe  suit  on  the  recog- 
nlKiiice.     IVatd^^  V.  Laird,  3^ 

3.  Where  a  dttfeiidant,  after  verdict,  obtained  leave  to 
plead  hi«  oischarge  under  the  insolvent  act,  pmit 
dtirrrin  eoitUnuanee,  on  piyroent  of  costs,  bnf  neg- 
lected to  comply  with  the  condition  of  the  rule,  and 
Jiitlmient  wn«  perfected  against  him  ;  it  was  held 
that  he  cniild  not.  afterwards,  avail  himself  of  his 
dhrliirre :  and  the  court  would  mit,  therefore,  on 
motion  of  his  bail,  order  an  txoneretar  on  the  bail 
pifcr.    .MfrhaniM*  Bankr,  ffatard,  313 

4*  If  the  deitt  in  the  suit  against  the  principal  has  been 

Eiid,  thit  is  mitter  to  be  pleaded  by  the  bail,  and 
I  not  ground  for  hie  relief  on  motion,  ib. 

5«e  raACTicK,  I.  5.  6. 11. 

BAiLXKirr. 

A.  mere  naked  bailee  of  goods  is  not  liable  to  an  action 
for  thcrn,  at  the  suit  of  the  batlor,  until  after  a  de- 
maud  aud  refusal  of  them.  Brova  ^  HoUhkiss  v. 
Cs«ik.  961 


BASTAXnT. 

1.  An  action  Ilea  by  the  overseer  of  the  poor,  on  an 
order  of  bastardy,  to  recover  of  the  putative  father 
the  weekly  sum  directed  by  such  order  to  he  paid 
for  the  maintenance  of  the  child.  fValUwortk  v. 
Mead  and  aaittker.  3fi7 

8.  6uch  an  order  of  bastardy,  unleaa  appealed  from, 
is  conclusive  on  the  defendant.  It  is  vrima  faeU 
evidence  of  the  plaintiff's  demand,  and  it  lies  on 
the  defendant  to  show  its  reversal  or  modification, 
by  the  seaaions,  or  other  matter  lu  diacharfe,       ib. 

Baa  cooBT  or  obnbbal  sbmiors. 

BILL  or  BXCBPTIC^t. 

1.  Where  on  the  return  to  an  alumatmt  BtendeanM, 
commanding  the  judges  of  a  court  of  common  pleaa 
to  sign  aud  seal  a  bill  of  exceptions  or  show  cauae, 
k.c.  It  aiipeared  tha'^  the  bill  of  exceptions  was  not 
tenderea  to  the  Judges,  at  the  trial,  but  was  pre- 
sented to  tliein,  individually,  at  different  tiinea, 
after  the  court  had  adjourned  for  the  term,  thla 
court  reAised  to  grant  a  peremptory  mandamiu, 
Midberry  v.  CoUinji  ^  Mead,  345 

8.  The  farts  on  which  a  bill  of  exceptions  is  taken  mvat 
be  reduced  to  writing  at  the  tmie,  and  presented 
distinctlv  to  the  court,  during  the  trial,  or,  at  least, 
during  the  continuance  of  the  term,  s*. 

BOKO. 

In  an  action  of  debt  on  a  bond  agsfnat  jf.,  B,  and  C 
who  were  described  with  the  addition  or  descrip- 
tion of  "  trustees  of  the  Bautitt  societ^r  of  the  town 
of  A."  and  who  executed  tlie  liond  with  their  Indi- 
vidual names  and  seals,  but  with  that  addition,  it 
was  held-  that  thb  was  a  mere  description  of  per- 
sons, and  that  the  defendants  were  liable  in  tlieir 
individual  capacity.    Tuft.  v.  Brawatar  and  otkara,  334 

Sef  sHBBi rr,  S.  14, 15.    rAETKxasHir. 


CAMBEIDOB  PATSHT. 

To  ascertain  the  tnie  east  line  of  the  Gsavlri^gs  P«> 
tent,  the  sixth  course  in  tliat  patent  is  to  be  run  to 
the  most  westerly  corner  of  the  WaUoamakack  Pa^ 
Unt,  nscerLnined  by  running  two  courses  fWim  the 
bouse  of  Otrr\i  Qvmtlia*  Van  Jft»9{  and  the  sev- 
enth course  In  the  Cambridge  Patent  must  be  run 
from  tiie  terminating  point  of  the  sixth  course,  so 
ascertained^  north,  1,093  chains,  to  tbe  middle  of 
the  BaUenkUl,  4%.  Jaduan,  ex  dm.  Sckemerkam  and 
atkar»f  v.  Mnreh,  318 

CBaTIOBABI. 

An  execution  was  Issued  by  a  Jastice  within  30  days 
after  a  Judgment  by  him,  and  the  same  was  levied 
on  the  gmids  of  tlie  defendant,  and  the  constable 
took  security  for  their  forthcoming  at  a  certain  day; 
aften%  aids,  befttre  ttie  day,  and  before  the  expira- 
tion of  tlie  30  days,  a  eerUorari  was  resntarly  issued 
and  served  on  the  Jastice.  It  was  held  that  the 
eerliorari  did  not  operate  as  a  stay  of  proceedings : 
the  execution  being  levied  before  the  allowance  or 
tbe  csrtMrsrJ.    Blamckard  v.  Mftra,  66 

Ska  JUtTICBS'  COCET. 

cHAivcBar. 

1.  Where  the  chancellor  conimitted  one  of  the  officen 
of  the  Court  of  Chancer}',  for  malpractice  and  con- 
tempt, and  a  Judge  of  the  Fupreuie  Court,  in  vaca- 
tion, on  n  kabeas  corpus,  discharged  the  prisonec, 
and  the  chancellor,  afterwards,  recommitted  him 
for  the  same  cause,  it  was  held  that  the  chancellor 
was  not  liable  to  an  action  at  the  suit  of  the  officer, 
for  the  nenalty  given  by  the  fifth  section  of  the 
kabea*  carpua  act.  {Seaa.  34.  c.  65.)  YaU*  v.  Lan- 
ting,  in  error.  395 

SL  The  Court  of^Chanceiy  may,  in  iu  discretion,  com- 
mit fhr  a  contempt,  on  the  affidavits  of  witnesses 
only,  without  first  putting  the  party  to  answer  on 
Intermgatories.  ib. 

3.  A  person  who  nae  been  regularly  committed  by  the 
chancellor  for  a  contempt,  and  aftc-wards  lmpro> 
perly  set  at  Inrce,  may  be  recommitted  by  an  order 
of  the  Court  of  Chancery,  reciting  tlie  original  writ 
or  attachment,  ib, 

4»  A  Judge  of  the  Supreme  Coort  hm  no  power  to  dls- 
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thajtgfi  a  penon,  committed  by  order  of  •  oouxt  of 
dmncery  for  a  contempt  of  that  court,  ik. 

6.  And  where  a  judge,  io  vacation,  on  kab$a»  e»rfns, 
diacharged  a  peraon  committed  by  the  chancellor 
on  a  conviction  for  a  contempt,  and  he  waa  again 
re-eommitted  for  the  lame  cauM,  such  re-cocunit- 
ment  waa  lield  lenii  t*. 

6*  A  tttms  that  the  Supreme  Court  caanot  diacharge, 
on  kaheat  corput^  a  peraon  committed  by  the  Court 
of  Chancery  for  a  contempt  of  the  court,  ib, 

7  A  court  of  equity  will  compel  a  vendor  to  a  apecific 
performance  of  a  contract  ror  the  aale  of  land,  for  a 
part  of  the  land,  where  he  haa  incapacitated  him- 
aelf  from  conveying  the  whole.  fVaterg  v.  Travia. 
in  error,  45U 

8.  Where  land  contracted  to  be  aold  waa  held  la  com- 
mon, and  the  vendor,  after  the  agreement,  divided 
with  the  other  tenants  in  common,  and  executed  a 
deed  in  partition,  tbia  waa  held  not  to  be  an  objec- 
tion to  a  apecifle  performance  of  the  contract,  on 
the  part  of  the  vendor,  ao  far  aa  be  waa  capable  of 
a  performance,  ib, 

9.  But  there  la  a  diatinctioo,  in  reeard  to  a  apecific 
performance  of  a  contract  of  aale,  between  the  case 
where  the  vendee  aeeka  to  compel  the  vendor  to  a 
specific  performance,  and  where  the  vendor  reaorta 
to  a  court  of  equity  to  compel  a  apecific  perform- 
ance on  the  part  of  the  vendee,  ib, 

10.  A  conveyance  for  a  valuable  conatderation,  made 
bonaJUef  to  a  third  peraon  without  notice  of  a  pre- 
vlooa  contract  of  aale  by  the  vendor,  and  before  it 
haa  been  carried  into  execution  will  tranafer  the 
legal  title  to  aucb  third  peraon,  t*. 

11.  Mere  lapee  of  time  is  not,  In  all  caaea,  an  objec- 
tion to  decreeing  a  apecific  performance  of  an  agree- 
ment, ib, 

19.  And  where  an  agreement  for  the  aale  of  land  waa 
auflTered  to  remain  unexecuted  for  fourteen  yeara, 
the  vendee  having  continued  in  poaaession,  the 
Court  of  Chancery,  under  the  circumatancea  of  the 
caae,  decreed  a  apecific  performance  of  the  con- 
tract.    fVatert  v.  7Vaou,  in  error,  450 

13  Where  on  a  bill  in  chancery  for  a  apecifie  per- 
formance of  an  agreement  to  convey  land,  the 
complainant  alleged  a  payment  of  part  of  the  pur- 
chaae-money,  under  a  verbal  agreement  prior  to  the 
written  contract ;  and  a  feigned  iaaue  waa  award- 
ed to  try  the  flict  aa  to  the  payment,  and  the  Jury 
found  the  fact.  It  waa  held  tiiat  the  defendant,  hav- 
ing acquieaced  in  the  feigned  iaaue,  and  contro- 
verted the  fact,  at  the  trial,  conld  not,  afterwarda, 
object  to  the  decree  allowing  the  payment  in  part 
of  the  pore haae-money,  ib, 

14.  The  Court  of  Chancery  haa  concurrent  Juriadic- 
tlon  with  the  courta  of  law.  In  all  mattera  of  ac- 
count.    Poj(  ^  Russel  V.  Kimberljf  ^  Broce^         470 

15.  The  aeveral  acta  of  the  legialature  granting  and 
aecurint  to  certain  persona  therein  named  the  aola 
and  excluaive  right  of  navigating  boata  by  ateam. 
in  the  watera  of  thia  atate.  for  a  certain  term  or 
yean,  are  conatitutional  and  valid, and  the  party  in 
poaaeaaion  of  auch  riglita  la  entitled  to  an  injunc- 
tion from  chancery  to  reatrain  othera  from  infring- 
ing that  right;  though  the  atatute  had  declared 
that  any  bnata,  &c.  uaed  in  violation  of  the  right  of 
the  granteea  ahould  be  forfeited  to  them,  and  an  ac- 
tion of  deUnue  had  been  brought  by  the  granteea  to 
recover  the  boata,  &c.  forfeited.  JJmng^^n  and 
Fulton  r.  Fan  Ingen  and  otJur»,  507 

S$s  oonrmun,  9.    couaT  or  xaaoaa,  1, 9,  3,  4. 
coiXBOToa  or  thb  cutToica. 

8m  OUTIia.      4MCMrSIT. 

coifsioinATioir. 
Su  raoMitsoaT  icoTxa,  7. 

COtVaoLfOATIOIf.  • 

8$»  paACTicK,  93, 94. 

COifTXHPT. 

1.  A  commitment  for  a  contempt  for  an  indefinite 
time,  or  "  until  the  fkirther  order  of  the  court,"  ia 
food.     rMt»s  V.  Lantinff  in  error,  3S5 

i.  Where  a  maater  In  chancery  waa  committed  by  an 
order  of  the  court  which  atated,  that  A,  B,^  while 
be  waa  maater,  filed  a  bill  to  which  be  aubacribed 
the  name  of  C.  />.,  one  of  the  aolicitora  of  the 
court,  without   hia   knowledna  or  conaant,  die. 
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*<  contrary  to  the  atatnta  in  aoch 
provided,  and  In  wilAiI  violation  of  hia  duty  at 
maater,  and  in  contempt  of  the  court,  and  the  aald 
A,  B.  waa  ordered  to  be  committed  to  gaol  umil  the 
fttrther  order  of  the  court."  Thia  waa  held  to  be  a 
legal  commitment  for  a  contempt,  the  worda  "  con- 
trary to  the  atatute,"  Jtc.  being  aurplosage;  and  that 
a  judge  of  the  Supreme  Court  could  not,  on  kaben 
corpus^  diacharge  the  peraon  ao  committed,  froaa 
hia  impriaonment.     Yatu  v.  Lanwing,  in  ermr,   399 

Saa  CHAHccBv,  1, 9,  3,  4,  5,  & 

GoaroaATiop. 

1.  The  traateea  of  an  incorporated  rengfous  aoclety 
are,  virUiU  qfieHf  entitled  to  the  poaaeaaion  of  aU 
the  temporalifiea,  and  are  conaidered  aa  lawfuDy 
aelaed  of  the  ironud  and  bnildinga  belonging  to  the 
church  ;  and  if  the  truateea  close  tlie  door  agaiiMt 
the  miniater  and  congregation,  and  tbey  break  and 
enter  the  church,  by  force,  an  indictment  at  the  in- 
atance  of  the  truateea  will  lie  againat  them,  for  each 
forcible  entry.     The  Peonle  v.  RumkU^  147 

9.  Where  the  tniateea  or  a  retigioua  inoorponition 
were  required  by  atatute  to  be  divided  into  three 
claasea,  and  the  aeata  of  one  clasa  were  to  be  va- 
cated at  tlie  end  of  every  year,  ao  that  one  third 
ahould  be  '*  annually  choeen."  and  that  the  time 
of  the  annual  election  ahooM  be,  at  leaat,  six  days 
before  the  vacancies  ahould  happen ;  it  waa  held 
that  electiona  of  tniateea  on  PimUer  Mamdmf.  (Mmm^ 
day  after  WkittnndayjJ  though  a  movable  iMliday 
and  not  a  day  certain,  was  vaKd,  d. 

3.  Where  offirere  of  a  corporation  are  required  to  be 
annually  elected,  tt  aaeau,  that  they  may  conlinne 
in  ofltce,  after  the  year,  and  until  others  are  elected 
in  their  atead,  ib 

4.  An  action  Ilea  aialnat  a  stockholder  of  a  turnpike 
corporation,  on  his  promiae  in  writing  to  pay  for 
the  aharea  ror  w^hich  he  liaa  subscrilied.  In  instal- 
ments, notwithstanding  the  remedy  given  in  the 
act,  of  a  forfeiture  of  the  shares  and  of  all  previoos 
payments.  P.  ^  D,  ^  CuMpsaf  V*  ^  Osdbca  cad 
Mhutink  Tmrnptke  v.  Hurtat^  917 

&a  BOSD.      TOWB. 

cosTa. 

1.  An  action  waa  brought  in  a  court  of  common  pleas, 
ftMinded  on  matters  of  account  between  the  parties, 
which  was  referred,  by  order  of  the  court,  and  the 
refereea,  in  their  report,  certified  that  the  amount 
of  the  respective  accoants  of  the  parties  proved  be- 
fore them,  taken  together,  was  965  dollara  and  96 
cents,  and  that  the  balance  due  the  plaintiC  was 
16  dollars  and  74  oenta,  for  which  sum  judgment 
was  entered :  It  was  held  that  the  plaintiff  was  en 
titled  to  costs.    Dnnkam.  v.  CkamberimiM,  994 

9.  In  an  action  against  a  Justice  of  the  peace,  for  an 
act  done  in  hia  official  capacity,  the  defendant 
pleaded  the  general  iaaue  and  a  juatiScation,  and 
there  waa  a  replication  to  tlie  aecond  plea  and  a  de- 
murrer, on  which  Judgment  waa  given  Un  the  da> 
fendant.  On  the  general  iaaue,  a  judgment  of 
nexpnia  waa  obtained  for  not  proceeding  to  trinL 
It  waa  held  that  the  defeudant  waa  entitled  lo 
double  coata  on  the  neaproa,  but  not  on  tlie  demur- 
rer ;  and  after  double  coata  bad  been  taxed  <ni  both 
iaaues,  and  part  of  the  costs  paid,  and  an  execution 
issued  for  the  residue,  the  court  ordered  a  re-taxa- 
tion at  the  expense  of  the  plaintiff.  IFsat  v.  Dm- 
randy  9S4   • 

3.  Costs  ore  the  consequence  of  some  deftult,  and  are 
not  awarded  at  common  law,  or  in  the  instance 
court,  against  an  innocent  party.    QitUam  v.  Strsaur, 

370 

4.  Where  costs  were  exacted  by  the  clerk  of  the  Dia> 
trict  Court  of  the  UmUd  Ststea,  as  a  condition  of 
givinx  an  order  for  the  redelivery  of  property, 
seised  by  the  collector  of  the  customs,  and  by  whoin 
It  had  been  liberated ;  It  was  held  that  the  pay- 
ment  was  not  voluntary ;  and  being  exacted  cafara 
•jfieU^  might  be  recovered  back,  in  an  action  of 
indebttatu*  saawapait,  at  casuasa  m«,  A 

5.  Where  a  suit  Is  discontinued  for  want  of 
without  any  decision  of  the  court,  the  exaction 
costs  is  an  act  ta  fmi»y  and  the  money  may  be 
covered  back  by  suit  against  the  oAcer  exacting 
them,  in  any  other  court  having  competent  Jnria. 
diction,  Ow 

Aaa  oooaT  or  oairaaAi.  aaaaioica 


INDE':^ 


eoxnn*  or  KBeoao* 

AfQdge  sf  •  eoon  of  rocord  ia  not  li«blo  Co  aaawer 
personally,  In  a  civil  auit,  for  anj  act  done  by  him 
in  hill  Judicial  capacity,  nor  for  enon  of  Jud^oent. 
ytU»  ▼.  Lamnngy  In  error,  385 

&•  CHAlTCSa.T,  !• 

oovaT  or  saaoas. 

2.  If  any  of  the  nartiep  in  iaterest  in  a  cause,  becoma 
changed,  by  death  or  otherwise,  pending  aii  appeal 
Co  this  court,  the  cause  will  be  remanded,  without 

GBjudice  to  either  party,  in  order  that  the  court 
low  may  take  the  necesaary  ateps  to  bring  in  (he 
parties  whose  Interests  may  have  accrued  since  the 
appeal.    WiU«%  and  elAsrs  v.  iCnaiUtfa  sad  «(*«^i 

B.  No  appeal  Ilea  Co  this  couxt  from  an  prdcr  of  the 
Court  pf  Clwncery,  for  an  attachment  to  bring  up  a 
party  to  answer  interrogatories  for  a  ciuatempt,  in 
disobeying  a  writ  of  iaJiinction  Issued  in  a  cause. 
Bmd  md  •tktra  v.  StrMl  tmd  tiUk«r»t  443 

t>  K  ssesw  that  no  amieal  lies  ftom  an  Interlocutory 
order  of  Uie  Court  of  Chancery  which  does  not  in- 
volve a  decision  upon  some  matter  toucliinc  the 
marita  of  the  cause,  and  by  which  the  par^  u  ag- 
■rieved,  ti. 

4.  Where  an  ol^actfon  Is  made  In  the  Court  of  Chan- 
cery, of  a  want  of  parties,  It  may  be  insisted  on,  in 
this  court,  on  the  appeal.  Orma  sad  aUura  v.  Zhc- 
«as  §Md  9U$r§,  $91 

oovav  or  oaaaaAL  sBMioas  or  THn  raA.cn. 

On  umeals  in  cases  of  bastardy,  the  general  sessions 
oTtne  peace  have  no  power  to  award  costs,  unless 
authorised  by  statute:  and  no  such  authtm^  ez- 
iated  Under  the  act  of  the  6th  of  Monk.  1801 :  and 
the  arr  of  the  30th  of  March,  1810,  (mm.  d4.  e. 
109,)  coes  not  apply  to^peals  brou^t  before  the 
passing  of  the  act. 


wT9tl^ 


¥Vtt$kkum  V.  Oosrseerr  sf  Ha^ 

119 


coTBaaaT. 


U  Jt.f  a  lessee,  bargained,  sold  and  assigned  the 
leasehold  premises  to  if.,  "  to  have  and  to  hold  the 
same  in  as  ample  a  manner,  to  all  intents  and  pur- 
poses, as  Jt,  might  or  could  hcrid  and  enjoy  Um 
same  i"  and  covenanted  that  he  had  "  goo«l  and 
lawAil  right  to  bargain  and  sell  the  premises  aa  Iff 
above  written,"  and  that  the  same  were  firee  from 
all  arrearages  of  rent  and  other  encumbrances.  Ax, 
B.  was  aAerwards  evicted  by  a  tiUe  paramount  to 
that  of  the  landlord  t  It  waa  held  that  the  covenant 
was  qualified  and  limited  to  the  acts  of  the  de- 
fendant himself,  and  did  not  amount  to  a  warranty 
of  the  landlord*8  title.    Kmkkmrbaitkmr  ▼.  Ziltaere 

106 

IL  In  an  action  of  covenant,  the  plaintUf  declared  that 
the  defendant  covenanted  to  pay  to  the  plaintilT 
S50  doUars  In  manner  following,  to  wit,  195  dollara 
on  the  90th  of  **  JIfay  ensuing,  and  ISIS  dollars  on 
the  90th  of  Jtfey,  1811,  l^c  and  the  breach  assigned 
was,  that  "the  said  aum  of  195  dcdlara  waa  un- 
paid," Jte.  On  demurrer,  it  was  held  that  tlra 
Dreach  was  not  well  assigned,  as  it  did  not  appear, 
with  suflicient  certainty,  which  of  the  two  sums 
had  not  been  paid.    Osi^psntsr  v.  JiUxamdtr,       991 

3  Jt,f  by  a  cov^rant  under  hhi  hand  and  seal,  agreed 
to  pay  B,  one  dollar  for  every  thousand  feel  of 
timber  annexed  to  his  name  In  a  schednle  aonezed 
to  the  aareement,  for  the  privilege  of  Aoadng  the 
timber  down  a  certain  stream  and  dam.  In  an  ac- 
tion of  covenant  brought  by  B,  against  jI,,  he 
pleaded  aan  stt  Attmrn,  and  it  appeared  that  the 
aebedule  annexed  to  the  agreement  was  subscribed 
'*  Delmto  It  Bmnumf**  and  the  name  of  the  defendant 
Bubecribed  to  the  agreement  was  Amdr«w  Bmrmkam. 
It  was  held  that  the  defendant,  haviac  admitted 
by  his  covenant  that  his  name  was  subscribed  to 
the  schedule,  was  estonped  to  deny  that  JDeleas  ^ 
JBamaia  did  not  Include  his  name,  or  to  allage  a 
misnomer,  in  avoidance  of  his  covenant,  the  sched- 
ule being  taken,  in  that  respect,  as  put  of  the  cov- 
enant.   amitk^PlMr.Bmrukmwtj  306 

4*  In  an  action  of  covenant  for  a  braaeh  of  the  cov- 
enant of  Mimi  in  a  deed,  where  the  grantee  bad 
been  In  the  aetoal  enjoyment  of  the  land,  and  taken 
the  profits  for  15  years,  without  any  valid  title  from 
the  grantor,  it  waa  held,  that  tba  pantae  waa  en- 

Vol.  IX.  65 


tlUed  Id  leeovar  the  eonddeiatioa  money,  and  t|ia 
interest  tliereoa,  for  aix  yean  only,  and  tne  cotts. 
CumlkiM  and  otktr*  v.  Hmrit,  994 

5.  In  an  action  of  covenant  for  a  breach  of  the  cov- 
enant for  Airther  assurance,  contained  in  a  deed, 
by  which  the  grantor  covenanted  tliat  he,  and  M« 
heirs,  Iec.  would,  at  any  time,  at  the  reasonable  je- 
queat  of  the  grantee,  and  at  the  proper  costs  and' 
charges  of  the  grantor,  make  and  execute  all  such 
Atrther  and  other  reasonable  conveyances  and  as- 
surances, itc,  as  by  the  grantee,  his  heirs,  &c.  or 
his  or  their  counsel,  Jtc.  should  be  reasonably  ad- 
vised or  required }  it  was  held  that,  to  entitle  the 
Slaintiffto  bring  his  action,  be  should  first  have 
evised  the  furuer  ossumnce,  and  given  notice  of 
It  to  the  defendant,  speciiying  the  particular  kind 
of  assurance,  or  have  tendered  the  aasurance  to  the 
defendant  and  allowed  him  a  reasonable  time  to 
Gonaider  of  it.  before  brin^g  a  suit,  for  such  as- 
surance must  be  reasonably  devised,  and  not  dlf- 
Ibrent,  in  its  nature  or  purport,  from  the  original 
bargain.    MiUar  v.  PsrsMM,  936 

Stt  MILITAar  aOUHTT  LARPS. 


naaAUCHiao  a  OAUoirraa. 
[Sm  ACTioa  OH  vna  CAta. 

naxo. 

1«  If  a  person  out  of  possession  conveys  land  held  ad- 
versely by  another,  the  conveyance  is  void,  so  that 
the  stranger  cannot  maintain  an  action  upon  it. 
JociMa,  ex  dem.  iMtkrop  and  mnpUur^  v.  JSmmkC. 

9.  And  it  seems  not  to  ba  material,  as  to  the  opemtlon 
of  the  deed,  that  tbe  knowledge  of  the  adverse 
possession  should  be  brought  home  to  tbe  parties ; 
though  it  might  be  material,  if  either  were  prose- 
cuted for  the  penalty  given  by  the  statute  againtf  ' 
selling  pretenaed  titles,  i>.  • 

3.  Where  a  tenant  in  possession  of  land,  claiming  to 
bold  adversely,  after  issue  Joined,  in  an  action  uf  ' 
ejectment  against  him,  received  a  deed  or  release 
of  the  premues,  from  one  of  the  lessors,  it  was  held 
that  admitting  the  sale  so  made  to  be  an  act  of 
niatsfeiMiue,  (a  point  not  decided,)  yet  tbe  deed 
was  effectual,  aa  between  the  parties  to  it,  and  a 
bar  to  the  lessor  who  executed  It,  ih^,  - 

4.  And  where  such  a  deed  was  given  In  evidenaa  si 
the  trial,  by  consent  of  the  parties,  it  was  held,  thai 
though  it  ought  regularly  to  have  been  pleadea  pwa  ' 
darrein  eantunumcty  yet  having  been  admitteo  M  . 
consent,  it  must  have  the  same  effect  as  if  it  baq 
been  duly  pleaded.  ik^. 

5.  A  proviM  in  a  deeo  to  Ji,  dated  in  1798,  resenring 
to  tbe  inhabitants  of  the  town  of  R.  not  being  in-  . 
corporated,  tbe  riglit  to  cut  wood  on  the  land  eon-  * 
veved,  when  not  enclosed,  &c.  waa  held  void  :  but 
If  It  were  operative.  It  would  only  give  the  right  to 
tbe  inhabitants  of  the  town  who  were  living  at  the 
time  of  tbe  grant,  as  the  proviso  eoalalned  no  words 
of  perpetuity.    Hombeek  v,  frettbratk,  73 

6.  A  deed  cannot  be  proved  by  the  grantee,  without 
accounting  for  the  absence  of  the  subscribing  wit- 
ness.    mUaugkbf  V.  Carhttm.  136 

7.  Jt.  received  a  deed  for  land  from  T.  in  Jfbveatber, 
1807,  and,  aAerwards,  in  5cptmfr«r,  1608,  took  a* 
deeo  from  B.  tbe  patentee,  and  true  owner  of  the » 
land,  which  was  duly  recorded  in  October,  1808. 
A  previous  deed  had  been  given  by  B.  to  Q.  in 
Sq^lmaber,  1807,  which   was  not  registered  until 
Jlpril,  1811.    It  was  held,  that  if  a  aubsequent  pur-  ■ 
chaser  has  notice,  at  the  time  of  his  purchase,  of  a 
prior  unregisterea  deed  of  tbe  same  land,  it  is  the 
same,  as  to  him,  as  if  such  deed  had  been  register- 
ed.   Jaekaam,  ex  dem.  Bomuttyr.  Skarp,  .163. 

&  And  if  tbe  agent  of  such  subsequent  purchaser,  at 
'the  time  he  makes  the  purchase,  hunee  of  tbe  QrioTv 

unregistered  deed,  it  is  the  same  as  notice  to  hly. 

principal,  ik, 

9  where  a  deed,  executed  la  1767,  recited  a  power. 

of  attorney  fmn  six  of  the  grantors,  for  the  whole. 

of  a  patent,  and  the  lands  in  the  patent  were  proved; 

to  be  held  generally,  under  and  according  to  that; 

deed ;  it  was  held,  that  after  the  lanse  of  forty -font  - 

yean,  the  aMcalioii  of  the  power  or  attorney  would^ 


m\ . 


INDEX. 


T.  M<^ 


**» 


M  rATBIIT. 
»BTI8B. 


^.  kj  bis  iMt  Will  «nd  tflMMMnt,  difeetod  bis  cz. 
teuton  lo  pay  bit  dabCs,  and  to  pay  twanty-cwo 
poandt  10  his  wiib,  die.,  and  iBYa  lagaelas  to  bia 
aavaral  cblldren,  by  naaia,  and  ordaiad  bis  •xmn- 
tars  to  bava  bis  raal  and  parsonal  asiaia  appiaisad, 
and  if  tiM  aoKMint  oftbe  siuns  baquaacbed  amount- 
•d  to  oMra  tban  tbe  Talaaorbis  asuta,  tba  saiplas 
was  tobe  dlridod  amongtlM  lacacaas  in  propornon ; 
and  ir  it  aaHMinlad  to  lass,  a  dadneUon  was  lo  ba 
■ade,  io  like  proportion :  prorldad  Ibat  bis  dabcs 
and  fliueial  ebaraas  sboold  ba  fliac  psJd :  and  ba 
iadared  tbat  "ft  was  to  be  underalood  Ibat  aacb 
•f  tbe  bairs  and  legalaas  named  weie  to  rseaiTa 
Cbair  seTerel  soms  out  of  bis  esute  In  lands,  nods, 
and  ebatlels,  wblcb  ba  leA  at  bis  deceaaa  ;>'  and 
bis  two  sons  and  legatees  won  appointed  eaacv- 
loia.  It  was  bald,  tbal  tbaie  was  no  dOTlse  oT  tba 
real  sstata :  tbat  tlia  exeeoloca,  at  mast,  badapow- 
•r  to  sell  the  bindi :  and  if  so,  tbe  esuia.  In  tba 
mean  time,  and  nntu  It  was  sold,  daaeended  lo  tbe 
beiiB  at  law.  JoofcMn,  ex  dam.  MaU  end  sCUrv,  ▼. 
Anrr,  104 

Wbars  ^.,  being  seised  In  Ibe  of  tends,  derlsad  to 
/>.,  among  other  tbinp,  as  follows :  «*  I  give  and 
bequeath  unto  my  «Um<  son  Danitt,  all  tbat  part  of 
a  leC  of  land  tbat  I  now  live  on,  northward,**  Jkc; 
and  aAer  derises  and  legacies  to  other  sons  and  bis 


daaghtera,  be  derited  to  bis 


son,  as  followB  i 


*•  I  give  and  bequeath  unto  my  Mard  eon.  Jtvtmiak, 
and  to  bis  belfs  and  assians«  Air  ever,  all  the  rest 
•f  mj  estate,  both  movable  and  ImmovaMe,  of  every 
kind,  not  disposed  of,**  iLC.  *•  be  paying  ail  my  jnst 
deUs  and  tbe  said  legaeles,  kx,\  and  if  be  sboald 
mftise  or  neglect  lo  pay  all  my  Just  debts,  Itc,  then 
my  will  Is,  tbat  my  ezecntom  sell  se  much  of  tbat 
nart  of  my  estate,  given  lo  him,  as  shall  pay,'*  ice. 
It  was  held,  tbat  IMmM  look  only  a  !/•  estate  in 
the  lot  devised  lo  him,  and  tbat  Jtremiak,  under  tbe 
devise  to  him  of  the  rssldne  of  the  testator's  estate, 
took  the  rsmainder  In  fee,  after  tba  determination 
of  saeb  Hft  estate     Jmekmrn,  ex  dem.  fTtiU^  v.  miU. 


9g  A  devise  of  lands  wlH  not  pass  lands  aoqalrsd  snb- 
aeoaently  to  tbe  exeootlon  and  publication  of  tbe 
will.   Jaeka&m^  ex  dem.  MUgtn  and  sCkirt,  v.  PaUar. 

319 
d»  A  MpuNbaCisa  of  a  will,  ao  as  lo  aflbet  after  ao- 
qnlrsd  lands,  must  be  ssade  with  Ibe  aanw  aolem- 
nities  as  tbe  original  will,  ik, 

§*  Where  a  person  made  a  will.  In  IMS,  devMng  all 
bis  estate,  and  afterwards  became  setiad  of  tba 
lands,  and  in  bbi  last  sleknesB,  In  1810,  declared 
tbat  be  bid  made  a  disposition  of  all  Uf  uuu  by  a 
will  which  be  bad  depoalted  wUb  &  and  tbat  be 
dM  not  wish  to  alter  it,  except  to  add  another  ex- 
•eutor ;  this  was  held  not  lo  amount  to  a  rspuMlen- 
tkm  of  the  will,  so  as  lo  paas  tbe  after  aequissd 
Inftd,  «. 

nttooaTi  iro  A  If  en* 
8$9  rnAOTien,  4. 

nownn. 


1.  Tba  adissiMWi  tf  dsww,  appointed  under  the  a«C, 
/mm.  t9.  e.  168,)  are  not  to  do  execution,  but  are. 
like  eommlssbmerB,  to  set  elf  one  third  In  value  w 
the  estate,  so  as  to  pfevent  all  dlfBculty  or  conten- 
tion between  the  widow  and  heir  or  tenant,  as  lo 
Ibe  Just  extent  or  asceitainment  of  dower ;  and  it 
seems  that  naties  of  the  time  of  adnMasursnent  is 
not  requisite ;  but  where  the  admeasniers  met  at 
the  bouse  of  tbe  heir,  and  raqoeetml  him  to  show 
tbe  premises,  wblcb  he  reftised,  saying  be  would 
have  nothing  to  do  wHh  tbe  bnslneas,  that  was  held 
a  snfllclent  notice,  in  tbe  flrrt  instance,  and  a  w^ 
ver  of  all  Autlmr  notice,    /a  ifts  amtttr  ^  IToCktes, 

MS 

S.  In  an  action  of  dwrnr,  tba  delbndant  pleaded,  1. 
,M  «afu««  atui$^  Ite.  8.  Jlf^  mmqmaa  esuapls,  Jke. 
9.  Tbat  tbe  husband  oftbe  demandant  was  w  §ifk^ 
Jke.  It  was  held,  tbat  tbe  delbndant  claiming  to 
bold  under  tbe  Anrw  nf  tbe  husband  of  the  demand- 
nnt,  was  ealopped  ftom  denying  bis  seisin  and  denth, 
nndtbntthedafbndantaoiild  not,  nt  Ibe  trial,  give 

su 


taevMenea,  mder  tbe  abere 
pramioss  to  Ji,  executed  by 
web  lalsass  mnst  ba 


|leas,  a  idssmsf  Ik 


HUrluatk  v.  Qm^ 


norms. 


i  ANmisk  ship  bound  Ihnn  JKniaaaa  *  CU«  lo£«. 

fam,  baviag  met  with  a  violent  gsle  of  wisd,  psi 

Into  the  port  of  Alns-rsrfc,  and  wasenterBd  aithi 

cuMNn-boQse  aa  a  ship  ia  duirsw ;  having  eoafim. 

od  to  tbe  legolationa  oftbe  act  of  congrew  (em|.5. 

MS*.  3.  c.  19^  s.  00)  In  sneb  cases;  she  ww  cas- 

demned,  after  a  regular  survey,  by  tbe  wirdsM  of 

tbe  port,  as  undt  to  be  repairsd.  and  ander  tfedr 

direction,  was  sold  at  publie  ancttaa,  and  paichasei 

by  .^MMncaa  citixens,  who,  at  their  own  sxpeaR, 

rspalrsd  bar  aad  fitted  her  oat  on  a  voyage  to  Cb- 

diti  but  tbe  collector  of  tba  port  relbssd  to  flveb« 

a  clearance,  unless  tbe  new  owneis  would  list  ftj 

tbe  tonnage  duty  or  Hgki  awasy,  ofSOcmlipwlM, 

Impoeed  on  all  ^brnga  ships  entering  lbs  portsof 

tbe  C^««t«d  autat.    The  owners  objected  to  tho  4»- 

mand  as  Illegal ;  but  nald  tlie  BMoey.aad  sflsrwiiii 

brought  an  action  of  asnoaMt  against  tbe  oolfcctar 

to  recover  It  back.  Befors  the  suit  was  eoameaeed, 

tbe  money  had  been  paid  by  the  collector  latotlt 

Umiud  SUU$  Bamkf  lo  Uie  order  of  thp  trmmnrof 

tbe  ihutai  Stetc* ;  no  mUee,  previous  to  ths  ictim, 

having  been  given  to  bin  nut  to  pay  lbs  soaejr 

over.    It  was  ktU,  that  no  lonnags  dnij  or  KgH 

maman  was  due.  In  this  ease ;  and,  si  any  rate,  it 

waa  wrongfully  demandod  of  the  nlaintiA,  who, 

having  paid  it  eampmlaiadg,  wero  eadiled  toieeow 

It  back  fkom  the  collector,  without  showing  a  ulm 

to  him  not  lo  pay  it  over ;  espeehdJj.  ss  tiMto  wai 

no  other  perron  agUnst  whom  the  ptaiatUb  oostf 

bring  their  action.     JKylsf  aad  Hk»n  v.  ~ 


E 


1.  in  an  action  of  ejectment  the  court  caaaol  soarpei 
tbe  delbndant  to  consent  lo  a  survnr  of  lbs  fseBl* 
SOS  In  his  powsroion.  Jbdbsn,  ex  dem.  Fan  Ituf 
mlatTf  V.  /Ts/sMmi,  83 

S.  Tbe  queetlon  of  adesrM  ptMmtm  ought  lake kft 
to  tbe  Jury  ;  and  tbejudnn  having  dirMted  UMjsry 

.  as  to  that  fbct,  a  new  itttd  was  granted.  ^bctoM. 
ex  dem.  .Isdwia,  v.  Jby,  VB 

3.  df .  entered  Into  poesesslon  of  land,  wHhsat  tUi, 
and  nfterwarda  entered  Into  a  eontiaet  wkb  T,  wko 
covenanted  lo  give  bbn  n  deed  for  tbe  land.  jL 
assigned  tbe  contract  lo  8,  who  took  psmsMioa, 
and  afterwards  reoeivad  m  deed  ftom  T.  la  AWm- 
kr,  1006,  and,  afterwards,  a  deed  ftom  A  lira  pa^ 
teniae,  and  true  owner,  in  Semiamber,  1006.  It  wu 
held,  that  the  original  poaasroion  of  ^.  kelag  whk- 
ont  title,  was  to  be  deemed  the  posMsaioa  af  M.tta 
patentee,  nnd  tbat  the  poaseaslon  of  &  oadsr  tkt 
eontraet  fliom  7*.  to  A,  was  not  adaartt.  JMm* 
ax  dem.  Bsaarfl,  v.  ffHaiy,  In 

<  Tbe  doctrine  of  adverro  poasurolun  is  to  ba  takes 
strictly ;  and  the  Ibct  must  be  made  out  br  elearan4 
positive  proof,  and  not  by  inference  Eveiy  pra- 
snmptlon  is  In  Ibvor  of  a  poaaurolun  in  MbaidnM^ 
Hon  lo  Ibe  title  of  the  trae  owner.  i^ 

0.  To  constknto  an  advetaenosaossbia.  It  Is  not  na- 

that  then  shoold  be  a  rlibtftil  UtIa.    ft 

.,  however,  be  a  possaesion,  aader  eokir  ud 

claim  cf  tkle,  and  exclnelvely  of  any  oibsr  lifbL 

ex  dem.  TWIar  aad  oOaro,  v.  Bartat  aad  «• 

0.  If  B. 'enters,  claiming  as  a  tenant  la  comaMa  asdar 
tbe  same  tkle  as  that  of  the  leaser,  h  sdmiu  (ba 
thle  of  tbe  leesor,  so  ibat  neither  B.  nor  Iboaa 
claiming  under  him,  can  aet  up  such  enliy  ai  ad- 
verse to  the  common  tide,  or  injorious  to  tbarigbn 
of  the  other  tenants  In  common,  "^ 

7.  In  an  action  of  ejectment,  tbe  plaintiff,  slier  lelr' 
lag  on  tbe  porosmion,  and  a  daseent  cart,odbitd  la 
prove  a  seisin  in  fee  of  95-98  paru  of  tbe  laeaiiw*; 
and  It  being  suppoeed  unnecessary  to  show  a  pa- 
per title,  as  the  defbndanl  rolled  eoMy  en  an  ad^ 
vmne  porosmion  of  90  years,  the  plalaUff  odbrad  ts 
show  tbat  A.,  whaae  posseaalon  was  rolled  0B,sBiafw 
•d  claiming  to  be  tenant  In  common^  andsr  ibf 
same  tkle :  It  was  held,  tbat  this  evMencs  waasd^ 
aysBlbla,  wkboot  nqnMng  the  plaintiff,  at  tbsfUM 


INDEX. 


iMHlmr  Judgment,  by  defkult,  tl  «m  Mt 
1  tM  MrMin  claJming  to  be  owner  ef  the 
in  affidavit  uimeriu^  iLC  was  admitted  ae 
L  on  navment  of  ooaU.    W90d^  es  dem. 


K  In  admit  tlw  Ihct  tlwt  Jl.  wae  a  teiwat  In 

I  with  him.    amUk,  tx  dem.  'Attw  and  •€*««>▼. 

X^ftMM  ami  mnmtktt,  >" 

Where  the  leaaor  of  the  plaintiff;  In  an  adhm  of 

laforawMuU  yw mJwh  and  oh- 

lained  a' 
aalde,  and 

hnd,onan ^    ,  _^   ^         . 

defendant,  on  pasrment  of  ooMJ.    Wtd^  es  dem. 
Flmvidmfr.  ITMd,  SS7 

f.  ^.  nve  a  leaee  of  a  fhnn  deeeribed  by  certain  meiea 
and  boiindf,  to  eonuin  75  aciea.  In  an  action  of 
^eetnient,  brought  by  A  againit  B.  to  rMover  n 
parcel  of  land,  beyond  the  75  acres,  and  whkh  the 
lesaee  claiiued  to  bold  as  within  the  boundarlea  asl 
forth  In  the  lease ;  It  was  held,  that  as  .d.  had  re- 
ceived rant  for  the  (knn  fkom  B»  be  must  be  con- 
sidered as  a  tenant  from  year  to  year  of  the  premi- 
ses In  dispute,  and,  therefore,  entitled  Co  a  notkn 
to  quit.    J^dcMM,  ex  dem.  LwMfstM  v.   W^Bj^ 

M.  A.  died  seised  of  land,  leaving  three  sons,  B.,  C. 
and  l>.  In  an  action  of  sjectment  by  the  helm  of 
M»  against  fi.  who  claimed  to  hold  under  />.,  E, 
•fibred  In  evidence  the  will  of  ^.  dated  In  1757,  by 
vhlch  he  devised  his  real  estate  to  his  three  sons, 
and  their  hein,  In  eqnal  proportions ;  bat  the  will 
helni;  objected  to  as  void,  on  account  of  the  insani- 
ty of  the  testator,  it  was  waived  by  £.  who  relied 
on  a  senrf  wcniti»n  of  the  teaUtor*s  estate  between 
the  three  sons.  In  1786,  a  previous  holding  as  ten- 
ants in  common,  and  a  separate  possession  nnder 
the  partition  by  X>.  continued  from  that  time.  It 
was  held,  that  though  when  a  teaancy  in  cr — 
is  admitted,  a  pmrtf  partUitm,  followed  bv  l  ^  , 
nion  under  it,  will  be  valid  ;  vet  where  the  whole 
rMit  or  title  of  the  party  setting  up  the  tenancy  in 
•emmen  and  parol  paitttion  Is  denied,  a  parol  par- 
tition, and  possession  under  it,  will  not  be  suffi- 
cient to  transfer  the  title  :  and  that  bv  waiving  the 
will  of  ja.  the  tiUe  was  in  B,  as  heir  at  law.  and 
iould  not  be  devested  by  parol.  Jmkt^m^  ex  dem. 
Fiw  Bnrm  v.  Fothirgh,  Wm 

11.  And  though  after  a  possession  bv  D.  for  so  long  n 
time,  a  tenancy  in  common  niighc  na^o  Men  nra- 


anmed ;  yet  by  offisring  the  will  of  A,  and 
waiving  it,  the  presumption  of  any  other 
title  was  excluded. 


,  Where  a  grantor,  in  his  deed,  reserved  to  himoelf, 
bis  helra  and  assigns,  for  ever,  "  tiie  riahtand  priv- 
llese  of  erocting  a  mlil-dam  at  a  certain  pince  dn- 


UefB 

•cribed, 

wlthont 


irocting 

and  to  occupy  and  possess  the 
lont  any  hindrance  or  mole^ation 
_  jlee  or  hU  heirs,'*  Ac    It  was  heli 
right  reeerved  was  such  an  interest  in 
that  an  action  of  ^iectment  would  lie  for  it. 
ex  dem.  Leux  end  sOsr*,  v.  Bual, 


tmn*  •*  uem.  i^viw  «■■  ■*"*^*>  '•  **"-•» 
M.  Wherever  a  right  of  entry  en  land  e 
lntorestisUnglMe,sothat  foamtm^nat 
d«llverod,  an  action  of  «?|ectinent  will  lie  tor  It,   ik 
14.  A,  noeed  to  convey  land  to  B,  on  B.*»  pnjiM  MO 
doll^ra  at  tiie  time  of  Uking  poesession,  and  ^ 
nsidne  of  tlw  purchase  money  at  Aitura  peflodi, 

r tilled  in  tiie  agreement.  B.  took  posssssianen 
15th  JiprU,  1811,  and  at  the  same  time  paid  the 
100  dollan  to  Jt.  In  an  action  of  ^actmenl, 
hfimght  on  tiie  demise  of  A,  agaiart  B.,  to  togmwc 
the  possession  of  the  premises,  it  was  held,  tbisl  A 
was  entitied  to  a  notice  to  quit,  previous  to  Mnf- 
Inir  the  aclkw.     .AKfaea,  ex  dem.   Oifraniir,  t. 


1,  i,  9,  d»    nsacoTton,  6. 
snstioK. 


SMLSASa. 

sirrav  on  vawo* 


SMAm. 

8$t  9wnGM*»  cousT,  10.    smairr. 
nvtosnen. 

1.  Where  a  submission  to  arbitration  was  general,  of 
flit  mOwuif  coMcr  qfrnetitms,  ^e.  It  was  held  that  pa- 
rol evidence  was  inadmimible  to  show  that  the 
arMtraton  awarded  concerning  a  matter  not  In  con- 
Iroveny  between  the  parties  at  the  time  of  the  snb- 
mimion.    DtUng  v.  AsaiM,  38 

t.  A  deed  cannot  be  proved  by  the  grantee,  witiioot 
necounting  for  the  abeence  of  the  subscribing  wit- 
ness.    Wdlm^rkkf  V.  Osrteon,  ,  IM 

3.  On  the  Issue  of  mil  list  rsmrd,  the  rsesrd  of  a  Jud^ 
meat  was  produced,  to  rebut  which  tlie  plalntifr 

{roduced  a  ruU  of  the  court  subsequent  to  the 
idgmeiit,  setting  it  aside  for  irregularity.  It  was 
eld  that  the  entry  of  the  rule  in  the  minutes  of  the 
court,  could  not  be  received  as  evidence  against 
the  retard,    CrtmM  v.  Byrnss,  387 

Jbs  oano,  4.  9.    tusspam,  3.    Arroansv     wirnnss, 

nracTiiniiT,  7 

nxoLUiivn  raiviLaon. 
81re  cHAflonar,  5.    ip^oncTf on. 


Bxsoanon. 


1.  Bmnktkantt  or  shares  hi  a  pnMis  iilrsry,  being  mere 
cAmm  ta  octitfa,  cannot  be  seined  and  sold  nnder  an 
execution.    thiUnm  amd  sCkwv  v.  LkokngtUnu         96 

S.  Where  jT.  leased  a  Ikrm  to  B.  on  shares,  and  It  was 
agreed  that  either  party  might  put  aa  end  to  tbe 
lease,  giving  six  months*  notice ;  but  that  if  4.  gave 
B,  notice  to  quit,  he  was  to  pay  B.  for  preparing  the 
ground,  or  any  extra  labor;  and  B*  sowed  the 
ground  with  wheat,  Jtc.  in  the  autumn  of  1808,  and 
in  JBMrusry.  1809,  wf .  gave  notice  to  JB.  to  quit,  who 
immediatoly  left  the  fhrm  {  it  was  held  that  a  sale 
of  all  tiie  right,  Itc.  of  B.  to  the  wheat,  Jfcc.  by  the 
sheriff*,  in  virtue  of  an  execution  asMost  the  pieda 
and  chattels  of  B.  which  he  had  setted,  in  .Xtmrnry, 
1809,  was  valid,  and  transferred  the  property  in  tho 
whole  crop  to  the  purchaser,  who  had  a  right  tf 
enter,  reap  and  carry  away  Ihe  crop,  when  ripe  \ 
and  might  maintain  Ira^sss  fuflrs  cIsusum  ^tgU 
against  A,  who  had  entered  and  turned  him  out 
while  fathering  the  crop.    Aswart,  jun.  v.  AMV*to, 

3.  AJLA.  was  issued  the  14th  dd^,  1810,  against  A, 

and  was  delivered  to  the  sberilT.    In  .dpril,  1811, 

B.  purehased  a  cow  of  df .  fteae  /dc,  without  any 

Intent  to  defeat  the  execution  which  lay  dornmnt 

in  the  sheriff'>B  hands,  until  the  fiSth  JKsy,  1811, 

when  he  seised  and  sold  the  cow  eo  purchased  bv 

B.    It  was  held,  that  there  being  no  evidence  or 

oM  any  actual  levy  by  the  sheriff'  on  the  goods  and 

..^  M?  chatlsis  of  df.  the  sale  to  B.  was  valM,  and  not  lin- 

1!!Lt?         Me  to  he  defeated  by  the  execution.    Blisf  v.  BoH. 
ennue  i9| 

L  Where  a  ca.  ss.  anlnst  a  slsr^  was  delivered  to 
tbe  ssTMMT.  who  being  indebted  to  the  aktrigf  gav# 
him  a  receipt  in  flill  for  the  debt  and  coste  in  tbe 
execution,  and  ensafed  to  eettie  the  amount  with 
Ihe  plaintiff,  but  fUIed  to  do  so :  It  was  held,  that 
if  the  coroner  was  authorised  to  receive  the  debt  in 
money,  on  the  cs.  ss.  yet  it  must  be  an  actual  and 
abeoluto  pnyment  of  eo  much  cask  to  hla^  for  the 
plaintiff's  and  that  such  an  agreement  between  the 
eeroner  and  sherUT  was  no  pnyment  or  eatisftction 
eftiiedeht.    C-dsrimv.  HMT  M 

g.  An  csmatiOTi  rstomable  oat  of  tenn  Is  not  void,  but* 
■ay  be  amended.    CVssur  v.  Fsn  wflitons,        388 

I,  A  writ  of  kahertjkama  pMs.  was  isMOd  on  a  jndf. 


for  Ihe 
.,  amount  to  a 


_  oftanddoaanhLnfH- 
to  the  party  agretlng  to 
,  to  enter  en  the  land  $  ner  does  nlhrnitto 
ly  n  permission  to  cntand 

ffi||hmv. 


jit  in  ejectoient,  rsturnsUe  in  Aftruarw,  1811, 

which  was  executed,  but  never  retomed.  In  Jfsy, 
1819,  the  plalntUr  issued  another  writ  of  Ae*.  >iic 
MM.  on  Iha  same  Judgment,  the  tenant  havinc,  in 
Uie  mean  time,  retoken  possession  of  the  premisee. 
tl  was  held  that  though  a  year  and  a  day  had  inieiw 
tuned  between  the  term  at  which  the  first  writ  waa 
lutnmable  and  the  Imuing  of  the  second,  no  scire 
>hefas  was  requisite  to  revive  the  Judgment,  as  thA 
court  would  presume  that  the  first  execution  wae 
nontinned  down  on  the  roll  to  the  time  of  Issuing 
which  may  he  done  at  any  time,  hping 
of  technical  form.    Jiirwsn,  ex  «em. 


■qvrTT  or 


Jbs  Mtnnirr,  3, 4,  S.  esavt ouam.  ruAvn,  3, 4»  lxasu 
^vtnoa't  oepnr,  15. 


INDEX. 


1.  The  iaeuiMi  of /eM«  vwwtrt,  M  fo  lb0  pmoflion  «f 
feoM  of  each  ptrtjr,  it  not  requiiiM,  n  lien  is  no 
diMfmU  between  them  m  to  their  propeition;  ner 
•le  Che  fence  viewen  te  eettle  tiM  coeu  and 
expenses  of  ptreparinc  the  fence.  WSBtugkkg  w 
Otrktee,  136 

t.  Parol  evidence  of  »  writtMi  aoUoe  to  itipnir  ie  enf* 
ftcient,  A. 

ronorota  sutby  aud  MTTAinn* 

1.  An  Indictment  for  ^MeikU  mbj  will  lie  ■!  the  i». 
•l&uoe  of  the  truiteee  of  nn'  incoipomted  rellgiem 
society,  efstnst  the  minister  and  tne  conBeintuKi, 
for  entering  the  church,  kjf/orff  after  It  had  been 
•hnt  np  hjr  the  tmsteee.     71s  Psnls  t.  JInaUs. 

147 

1.  In  ifk  IndlctmenC  for  a  /braiHS  snire,  *e.  it  w 
enough.  If  the  com^nlnnnts  or  party  u^ured,  and 
the  injury,  are  stated  with  sufflcient  certainly  to 
enable  the  court  lo  asoeitain  the  Injury  and  awaid 
restitution ;  and  any  varianee,  not  eesnntlal.  in  the 
deecrlption  of  a  corporation,  will  not  Tltiate  the 
praceedinp,  a. 

roaston  svnmutn, 
Bm  n.SADiire,  9. 


nutn>  A.nD  raAvovuiirr  coi 


tons. 


1.  Where  the  parties  do  not  stand  in  the  relation  of 
debtor  and  creditor,  and  the  object  Is  not  to  defeat 
credlton,  goods  may  be  left  In  the  hands  of  the 
wlglnal  owner,  without  Its  being  considered  ftmnd- 
vlent.    ^/luCrf  V.  TTmmer^  IM 

%  The  mere  possession  of  a  penonal  chattel,  with  the 
consent  of  the  true  owner,  will  not  render  the  chniU 
tel  liable  to  the  debu  or  dtspoeition  of  the  reputed 
owner  j  hot  there  must  be  a  ftnodulentor  decmtlvo 
purpoee  In  view,  or  Implied  from  the  special  cir- 
cumsuncee  of  the  caee.    Crmigr,  RTerd,  197 

8.  Where  Jl.  purchased  a  livery  suble,  Jbc.  and  do> 
IWered  the  possession  to  B.^  who  carxled  on  the 
business  in  his  own  name,  but  was  to  pay  over  all 
the  moneys  he  received  to  jS,  who  was  to  allow  B. 
one  third  of  the  net  proceeds,  or  clear  profits,  and 
Jl,  afterwards  broo|dit  a  coach,  which  he  delivered 
to  B.  and  which,  afterwards,  while  In  the  nouses 
sion  of  B,  was  taken  in  esecution  by  a  creditor  of 
B,i  It  was  held,  that  the  prvpsrly  in  tlie  coach  did 
bM  pass  to  B.  and  unices  his  possession  of  It  was 
fraudulent,  and  intended  ft>r  coloimble  purpoeee, 
it  was  not  liable  to  his  creditors.  ik 

4.  A  Judgment  was  cMi^tesML  witnout  process,  by  B, 
In  Ihvor  of  4.  before  a  Justice,  and  exeeotion  taken 
out  immediately  by  consent,  and  delivered  to  a  con- 
stable: and  before  any  levy  made,  C.  gave  the 
constable  a  receipt  for  the  household  goods,  Jbc.  of 
B.  and  the  goods  were,  afterwards,  bv  consent  of 
£.,  sold  in  mass  by  the  constable,  without  seeing 
the  goods,  and  after  the  execution  had  expired.  jS. 
became  the  purchaser ;  and  the  goods  were  left  In 
the  poesession  of  A.,  and  C.  gave  a  receipt  to  4.  to 
account  fat  them ;  and  while  the  gooda  were  thus 
In  the  possession  of  B,  they  were  taken  by  another 
execution  against  him ,  at  the  suit  of  />.  In  an  action 
of  Irover,  brought  by  C.  for  the  goods.  It  was  he|d 
that  the  transaction  between  X,  B.  and  C.  was 
fraudulent,  and  that  C.  had  no  property  in  the 
goods,  which  were  liable  to  the  second  execution. 
Bwnetl  V.  Jokm^&n.  SMS 

8b  jf.  by  a  tegular  bill  of  tale,  sold  to  H.  certain  nrtt 
cles,  being  tools  of  Ms  trade,  for  the  consideration 
of  a  sum  of  money,  paid  \rfB.tojS,i  **  and  also.  In 
consideration  that  Ji,  was  to  have  the  use  and  oo> 
cupstlon  of  the  tools,**  &e.  (which  Were  speciAed 
in  the  bill  of  sale,)  "  for  the  term  of  three  months 
from  the  date.**  (The  99th  Jtug,  1610.)  A  Judg- 
ment was  obtained  by  C.  against  Jt.  the  9d  JH^uHf 
1810,  on  which  nJL/a,  was  Issued  and  delivered  to 
tlie  sheriff  on  the  9erh  JVso«ai*«r,  1810.  and  the 
■herllTtook  the  articles,  then  being  in  the  aetnal 
possession  of  Jt.  and  sold  them  to  saOsfy  the  execu- 
tion of  C.  / 

It  was  held  that  the  sale  of  the  goods  hy  Ji.  to  B, 
unaccompanied  with  the  notnal  Mlivery  of  them, 

•16  ^ 


Cn. 

creditor.    mmrUwmt  ^  Kmp  v. 

8.  A  voluntary  sale  of  chattels,  with  nn 
coouined  in  the  deed,  or  out  of  it,  tbat  the 
may  keep  poesfsien,  la,  except  in  speci' 
nad  for  epcidal  reasona,  to  be  siwwH  and 
of  bv  the  court,  fiaudulent  and  void,  an 
credttcm, 

7.  Fraod  is  a  question  of  law,  especially  whem 
is  no  dispute  about  the  facta.    UisthoJMdfn»t 
oflnwoBlhcSsnadintontB,  A. 

msievT. 

«i.the  maaierora  veesel  called  theCKvoM,  lying  at 
.Anslmlssi,  for  17S0  gnOders,  paid  in  ndvuMo  bgr  B, 
oontrncted  for  his  passagu  on  beard  of  Hm  Vwmaam^ 
from  dtfsislerdssi  lo  Aolevw.  The  vessel  nut  into 
JVW-ror*,  in  distiess.  and  the  owner  lepniied  her 
nad  cent  her  on  a  diflemnt  voyage,  hot  eflered  B, 
a  passage  In  nnelher  vessel,  wbleh  wan  icndy  to 
sail  flrom  Jf em-York  to  Botavia,  and  was  a  larger 
and  more  commodious  ship.  A.,  tbongh  he  did  ant 
accept  the  o8^r,  did  not  et|)ect  Co  the  chaafa  oc' 
the  ship,  but  said  he  had  bnelnees  So  trnasnct  la 
PMsde^kis,  nad  could  not  proceed  faBBBediat«4y  lo 
BatMma.  In  an  action  hreaght  by  B.  to  ledbver 
back  the  money  so  paid  to  A.  it  was  hsld  that  ho 
WM  not  entitled  to  rooover  back  any  pot  of  it,  it 
being  bis  own  wcx  that  he  did  not  puiene  the  voyafs 
to  Aslsvis,  the  veesel  In  which  he  eet  snil  having 
devinted  ftom  her  direct  course  throogh  nsceasity, 
and  the  providing  diet  and  nccommodntioBs  for  this 
passage,  enlorin|  especially  into  the  coneidstnlioa 
of  the  advance  of  the  paasage-oiooey  for  the  vojnge, 
part  of  which  had  actually  been  perfowmd. 

6 

OAOL  usaatins* 
Ofs  siianirr,  1,  S.  19, 13,  Id. 

H 


RABBAS  COBPUI 

1.  The  allowance  of  a  writ  of 
ttne,  is  nnttor  of  sound  le|nl 


lAs 


^  fWfusen,  a  Voitad  Steles* 


9.  Where  It  appeared,  on  npplicatlon  for  the  allow- 
ance of  a  writ  of  kakmo  eorpnu  in  term,  thnt  the 
party  was  a  ssUicr  in  the  army  of  the  CWled  Sleftr, 
enlisted  by  one  of  the  offlcera  of  the  Umtod  Sutm, 
this  court  reftised  to  allow  the  writ,  it  being  a  aiat- 
tor  arising  under  or  by  color  of  the  aathcrlty  of  the 
Vkiud  Statoo,  and  a  Judge  of  the  Bupveaie  Court  of 
the  (Tnted  AeCev,  or  the  DiMrict  Couit  of  the  Omitod 
SUteOf  having  clear  and  unquestionable  Jnrisdietion 
In  the  mattor,  and  could  aflord  the  party  laquiriie 
relief,  •». 

8.  Whether  the  fitats  CowH  has  Jurisdiction  to  nllow  a, 
Jka^ses  carpus  in  such  a  case  ?  Z>iiMCslMr,  d 

8m  ohabcbrt,  1, 9.  5,  6.    cobtbii rr,  9. 

BtOHWAV. 

1.  On  comiriaint  made  in  writing  to  a  Justice  of  the 
peace,  by  an  ovtrooer  tf  htghmtgo,  pursuant  to  a 
wiarramt  IssuhI  by  the  eomwUooiouen   of  kigkmmfSt 


under  the  act,  (sew.  94.  c.  186,)  statins  that  Ji 
named  in  the  warrant,  had  been  wained  to  worii 
on  the  highway,  but  had  refused  or  neglected  to  do 
so ;  and  the  Justice  issued  bis  warrant  to  one  of  the 
constables  of  the  town,  conmaading  him  to  levy 
of  the  goods  and  chattels  of  .<f .  the  MMfty  prescrib- 
ed by  the  act  for  such  rsftisal ;  and  the  conetoble. 
by  virtue  of  the  warrant,  took  and  sold  the  cow  of 
J,  It  was  held,  that  admitting  ^.  not  to  be  liable 
to  be  assessed  to  work  on  the  bigbvay,  yet  aoB»- 
tion  would  lie  against  the  juffies  or  csnsuMe,  who 
we  mere  mimgterUl  oflloen,  having  no  Judicial  or 
discrstionanr  power  under  the  act,  and  therefore, 
not  responsible  for  Issuing  proceee  dfa«c9ad  by.  the 
authority  of  persons  having  Jurisdiction  over  the 
sul^ect  matter.    Bomh  and  Wsusrfwe  v. 


9.  The  remedy  of  the  par^  nggrlevod  to  nacb  case, 
to  either  by  an  aetioa  afainst  tha  seeressr,  er  by  »- 


INDEX. 


BiOTfaig  tbe  proeaedlngt  by  eertiarmri,  into  tbto 

«ourt,  wbera  Ibey  may  be  quashed,  «A. 

S.  Whether  a  /mafe,  thoath  a  frtthoUtr,  ia  llabia  to 

be  mifineil  to  work  on  the  public  highway  ?  Qa^re, 

4.  Tbe  penalty  given  by  tbe  19th  aection  of  tbe  act 
regulating  hi^waya,  (««m.  94.  c.  186,)  for  obatmct- 
lag  high  way  t,  or  road9,  relatea  only  to  obatractlona 
of  hi^waye,  or  miklU  rooda,  and  not  to  a  frimaU 
road.    FtwUr  v.  Lojwwy,  349 

C.  To  bring  a  peraon  In  denalt,  tat  not  obeying  the 
order  or  the  oommiaslonera  of  bighwaye,  and  ren- 
der him  liable  to  tlie  penahiea,  under  tbe  act  to  reg- 
ulate highways,  («8m.  94.  c.  Iw,)  fbr  an  eocrench- 
ment  oa  the  highway,  it  is  Aeeessary  that  tbe  eoin- 
mlasloneri  should  meet,  dellbeiate  and  decide  on 
tbe  alleged  encroachments,  and  give  notice  to  the 
party  to  remove  bla  fence  In  90  4ays,  which  notice 
ought  to  state  specially  tbe  breadth  of  the  road  ori- 
ginally ihtended,  tbe  extent  of  the  encroachment, 
and  tbe  place  or  placea  where,  ao  that  the  party 
may  know  how  to  otey  tbe  order  for  tbe  removal 
of  his  fence.    Sfkmr  ▼.  SUd«,  350 

9.  In  an  action  before  a  Justice,  fbr  the  penalty  ibrob- 
atmcting  a  highway,  under  tbe  act,  a  plea  of  (icie  is 
not  valid,  unless  reduced  to  writing :  and  It  Is  suf- 
ficiertl,  if  the  plaintiff  produeea  tbe  record  of  the 
establUhment  of  tbe  road  as  a  biahway,  without 
blowing  all  the  proceedings  preliminary  to  tbe  lay- 
ing out  of  tbe  road.    &y<v.  Awnar,  395 

nostcK  ri.TxvT. 

BUtdurU  map  of  the  Jliwidc  PtUmtj  made  In  17M,  is 
not  conclusive  where  it  dlllbrs  from  the  asfatff  rar- 
vcy  or  JUU-bMh  made  by  him.  Jaektam^  ex  dem. 
Jatf■ri3^  v.  Jof ,  100 


IRDICTMIirT. 

lying  In  wait  near  a  gaol,  by  agreement  with  a  prison- 
er, and  carrying  him  away.  Is  not  an  odbnce  against 
the  statute,  («es«.  94.  c  5S.  s.  19, 13.)  but  is  a  mis- 
demeanor at  common  law.    Pmm  v.  TVsuImm. 

70 

htdiahs. 

Sm  tTocaaaiDoa  iimiAiri. 

IKFAirOT. 

i.  rnfbney  may  be  given  in  evidence  under  the  gener- 
a.1  Issue.     HTaiUitg  v.  r«a,  141 

I.  An  Inflint,  living  with  his  fbtber,  is  not  liable,  even 
for  necessaries,  ib, 

3  Ifii^fanet/  be  assigned  as  an  error  in  fkct,and  the 
defendant  pleads  in  aaXb  est  crraraai,  he  admlta  the 
ikct.    BUuv.Rkef  ISO 

iirxrNCTioit. 

Where  an  act  of  the  legislature  granted  and  secured 
to  certain  persons  tlie  sole  and  exclusive  right  of 
navifotinf  bMts  kjf  stMie,  in  lAs  tMter*  ^  tk»  staU, 
tor  a  certain  term  of  years,  tbe  party  in  possession 
of  such  right  was  held  entitled  to  an  mputcHon  to 
restrain  others  from  infVinging  bis  right;  tliougb 
the  statute  declired  that  any  boat  lined  by  others, 
in  violation  of  tbe  right  of  the  gran£;ee,  should  be 
Jbrfriied  to  (Acm,  and  an  action  of  detinvs  bad  been 
brought,  by  virtue  of  tbe  act.  to  recover  boats  ao 
forfeited  to  the  gmnteea.  LicrngtUn  tmd  FitlUm  v. 
JKoa  /s^M  ojid  «eik«r«,  507 

iMtoLvanT  oxBToa. 

1.  A  discharge  under  the  Insolvent  act  Is  no  bar  lo  an 
action  on  an  express  covenant  to  pay  rent,  bronght 
to  recover  rent  accruing  subsequent  to  toe  iawil- 
vent*s  discharge.    Lmnrinr  v.  Premderffat,         197 

ft.  The  act  relative  to  Insolvent  debtors  ud  their 
creditors,  passed  the  3d  Jlprilf  1611,  (see*.  34.  c. 
139,)  does  not  extend  to  actions  for  wsis  or  lertr. 
Stream  V.  WhiU,  161 

S.  Tbe  validity  of  a  certificate  of  diacbarge  under  the 
Insolvent  act,  will  not  be  tried  by  affidavit,  on  mo- 
tion ;  be*  tbe  plaintiff  must  resort  to  bis  plea.  .Vb- 
kU  V.  JeJknsM,  950 

9.  At  a  meeting  of  the  creditors  of  JT.  an  insolvent 
debtor,  C,  one  of  the  creditors,  reftised  to  subscribe 
llM  petition  for  hia  dlaeharfe,  nnleaa  Im  was  firrt 


paid  or  aaenred  tbe  sum  of  50  doHara,  put  of  bla 
■  demand ;  and  B.  gave  his  promissory  note  lo  C  foe 
90  doilara.  who  thereupon  signed  the  balance  of  the 
debt  due  nim  ftom  M,  la  an  action  brought  by  C 
against  B.  on  this  promissory  note,  it  was  neld  tliat 
the  note  waa  abeolutoly  void,  as  being  against  the 
poUcy,  and  in  ftaud  of  tlie  inaolvent  act ;  and  that 
evidence  to  show  that  K»  bad  paid  or  liMiemnided 
B,  tot  tbe  amount  of  the  note,  waa  inadmissible. 

5  Where  a  defendant,  after  verdicc  obtained  leave  to 
plead  Ilia  diacbarge  under  the  insolveat  act^pws 
darrcm  cMliKaMmcs,  on  nayment  of  costs,  but  neg- 
lected to  comply  with  the  condition  of  the  rule,  and 
Jodgnkent  was  perfected  afdnat  him  i  it  was  held, 
that  he  could  not,  afterwarda,  avail  blmaelf  of  his 
dteharga.    Jtfsdhoa^' Sank  v.  ifeserd,  399 

8$9  pi^AOino,  3»  4, 6. 

laiuaAncs. 

1.  Policy  of  Inanranee  on  goods  fifom  Ate-Fsrk  In 
Timmlmgmj  **  warranted  not  to  abandon,  if  detail- 
ed or  captured,  until  six  months  after  notice,  un- 
less previously  condemned,  nor  if  refused  aomit* 
tance  or  turned  away,  but  may  proceed  to  another 
open  port." 

uuring  tbe  voyage  the  vessel  was  boarded  by 
BnUsk  cniisers,  who,  after  examining  tbe  papers, 
allowed  ber  to  proceed.  She  was  afterwards  cap- 
tured, on  the  31st  of  Jfurek.  by  a  Drtmek  privateer 
and  carried  into  Gslsw.  The  vessel  and  cargo  were 
Ubelied  In  the  CouncU  of  Prises  at  Peru.  The 
maatar  waa  adviaed  by  oounael,  by  tbe  .daisricsa 
consul  and  agent  of  pnaes,  and  by  tbe  wfaurtcen 
minister,  that  the  property  would  certainly  be  fon- 
demnod  under  tbe  i)«r<w  and  MUan  decrees,  and 
that  he  ought  to  attempt  a  compromise  with  tbe 

Xrs.  The  muster  made  a  compromise,  and  on 
J  paid  about  one  fourth  of  the  value  of  the 
▼easel  and  cargo,  abandoned  them  to  the  captors. 

Tbe  insured  received  advice  of  tbe  capture  on 
tbe  9Gthof  JIfsy,  and  gave  immediate  notice  thereof 
to  tbe  iosurera,  and  on  tbe  StStb  AVvssi^sr,  made  an 
abandonment  for  a  total  loes. 

Tbe  compromise  was  made  tbe  96tb  Jubf.  by  tbe 
master,  who  was  also  part  owner  of  the  ship ;  and 
be  a^ed  ftea«>d«  for  toe  benefit  of  all  concerned, 
but  without  any  express  authority,  and  his  acta 
were  not  adopted  or  ratifled  by  the  insured. 

It  was  held,  that  the  master  was.  from  necessity, 
tbe  acent  of  both  parties,  and  hb  acts  could  net 
pnyoAce  either ;  that  tbe  capture  created  a  valid 
eause  of  abandonment ;  that  the  written  clause 
merely  suspended  the  exercise  of  the  right  for  six 
months,  or  until  condemnation,  and,  at  the  expire 
tion  of  that  time,  tbe  abandonment  being  duly 
made  had  relation  back  to,  and  took  effect  ftom, 
tbe  c^ure.  as  a  technical  total  loss,  darfaen  cad 
Hkett  V.  Tas  Pkmmi*  luamtmnc*  CSssqway,  1 

5L  If  a  ahip.  In  a  case  of  extremity,  be  voluntarilv  run 
ashore,  and  is  afterwarda  recovered  and  performs 
her  voyage,  the  damagea  resulting  ftom  tlie  stiand- 
ingare  to  be  borne  as  general  average.  Brmikmmt 
^  FUUtv,  TV  (MmmbiaM.  Itktwumf  Ogiwpaay,         9 

3.  But  if,  by  the  act  of  running  her  ashore,  the  ship  is 
destroyed  and  fitally  lost,  but  tbe  cargo  saved,  this 
is  not  a  case  of  general  average,  and  tbe  cargo  is  not 
bound  to  contribute,  *  ih» 

4.  Insurance  **  on  flvight,  ftom  JVVw-Fsri  to  Bremten^ 
with  liberty  to  touch  at  ^«rt«rdain,  Rotisrdam  and 
7\nMia^«a,  for  a  market,  warranted  ftee  ftom  selx- 
ure  in  port."  Tbe  ship  having  sprung  a  leak,  tbe 
master,  wlth^t  any  Intention  or  going  to  •Omaur- 
dsa^  but  fttrni  necessity,  put  into  the  7*«cef,  where 
tbe  ship  was  repaired,  but  was  detained  by  an  em- 
bargo, and  ordered  to  jtMitardsai.  During  this  de- 
tention a  small  part  of  tbe  cargo,  (a  quantity  of 


bark,)  by  order  of  tbe  government,  and 
against  tbe  will  of  the  master,  was  delivered,  and 
the  freight  paid.  Tbe  embargo  being  tak^n  off,  the 
ahip  with  the  rest  of  the  carpo  returned  to  the 
TVxsI,  for  the  purpoee  of  pursuing  ber  vosrage  to 
Jh^wsa,  but  was  ftirther  detained  under  a  general 
regulation  of  the  government,  for  four  days,  at  the 
TexeL  and  while  so  detslned.  a  violent  storm  arose, 
and  fbr  prenter  safety,  and  wilb  the  advice  of  the 
officers  and  erew,  the  cables  were  cut.  end  tbe  ship 
mn  on  shore,  in  consequence  of  whicn  she  wa^  so 
■uch  li^iiied  M  Bot  to  be  worth  repairing,  if  got 

517 
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«ff;  whfoli  WM  deenad  inpractlcabto.  TIm  CHrft 
baving  bMB  lUseluried  on  board  of  llgbtora,  was 
•elaad  and  detained  by  order  of  ibe  Bovemment, 
and  carriod  to  Jhuurdmm^  and  tbeie  pat  into  the 
blna*a  etoraa.  The  ear|o  waa  not  eoamgned  to  any 
partlettlar  plate  or  pereon ;  hot  waa  to  be  delhrerad 
•o  the  order  of  the  ablppera :  and  both  afaip  and 
cargo  were  pbiced  under  the  direction  of  the  avper* 
cargo,  (a  part  owner  and  one  of  tbe  inaured,)  a«  to 
the  deitinatlott  of  the  ahip  and  the  management  of 
the  cargo.  It  waa  held,  that  to  entitle  llie  Inaured 
lo  frei^t,  there  mut  have  been  either  a  deilvety  of 
the  cargo  at  Jh-wn w,  or  a  voluntary  acceptance  m  It 
at  tbe  TVenf  or  Utwjlwrfai.  by  tbe  conaignee  or  ao- 
pereargo,  or  a  refoaal  by  himi  upon  an  oAr  made 
to  carry  mi  the  goods  In  another  veaeel. 
^  FidA   ▼.    TU    CWmnMaa 


CMMNnm. 

ft  If  the  maater  or  ahtp-owner  neglects  to  forward  the 
CDoda,  In  auch  a  ease,  by  another  voMel,  when  he 
Baa  the  power  to  do  ao,  in  conaequence  of  which 
the  fteigbt  la  loet,  tbe  Inaurer  la  not  liable.  ik, 

i.  And  h  u  incumbent  on  tbe  inaured  to  snow  that 
the  maater  waa  prevented  by  some  ntl*ei  cauae  than 
theaeisuraof  the  goods,  from  carrjizg  the  gooda 
to  Brmmtn ;  otherwtae,  the  omission  to  carry  them, 
will  be  imputed  to  the  aelxure,  aa  tbe  apparent  and 
Moximate  cauae,  it^ 

7.  In  an  action  on  a  policy  cf  insurance  on  gooda  on 
board  tbe  aame  abip,  for  the  aame  Tovage.  **  againat 
the  dangers  of  tbe  aeaa  only,*'  and,  **  in  caae  of 
capture  or  detention,  the  risk  to  continue  durina 
and  after  auch  capture  and  detention  {"  it  waa  hela 
that  there  waa  no  acceptance  of  the  cargo  at  .dai- 
secrdam  or  the  7'cxsl,  by  the  aupercargo  ttr  agent  of 
the  shippers,  and  that  the  loaa  of  the  voyage  was 
occasioned,  not  by  the  perils  of  tbe  sea,  but  the 
aelxure,  which  prevented  the  cargo  being  sent  to 
Its  port  of  destination  in  another  veasel ;  the  pre- 
aomptlon  being,  from  tbe  circumatancesortbecaae, 
and  no  evidence  to  the  contrary  being  abown  by 
the  insured,  that  had  it  not  been  for  the  aeixure, 
another  vessel  mi(dit  have  been  procured  to  cany 
on  the  cargo  to  Artswa.  SekiqgUim  v.  Alns-lW* 
IiummMce  Cnapaiiy,  fil 

8.  It  is  the  duty  of  the  maater,  when  the  ship  beeomea 
disabled,  during  tbe  voyage,  to  procure  another  vea- 
ael,  if  it  la  in  his  power ;  and  the  insurer  Is  not  an- 
swerable for  tbe  conaequence  of  his  voluntary  neg- 
lect to  do  so,  unless  such  neglect  is  cauaed  by  an 
act  of  bamtrjif  ik, 

9.  It  Is  a  general  rule  in  aneb  a  caae  that  the  plaintiff, 
in  an  action  on  the  policy,  to  entitle  himself  to  re- 
cover on  the  ground  of  a  loss  of  voyage,  must  show 
that  another  vessel  could  not  be  obtained,  iK 

10.  Insurance  on  goods  fVom  Guadalou^*  to  Mw-T^rk, 
Tbe  vessel  was  captured  by  a  Brit»tk  cruiser  and 
carried  into  JtntigM*  and  libelled  in  the  Admiralty 
Court  there.  The  maater  put  in  a  claim,  and  the 
goods  were  detained  for  Airther  proof,  but  were  de- 
livered to  tbe  master  on  his  giving  security  for  their 
appraised  value  and  paying  the  cosu.  The  master 
procured  i^.,  a  merchant  in  JhUigna,  to  give  the  re- 
quisite security,  and  alao  to  pay  the  coats,  and  other 
expenses  for  the  ship  and  cargo  ;  and  for  the  in- 
demnity of  ^.  the  master  drew  bills  of  exchange  on 
his  owner  in  AVw-yinnft,  and  pledged  the  ship  and 
goods  to  .<f.  to  secure  this  amount,  which  included 
a  commfssion  of  5  ptr  cent,  charged  by  Jl.  on  tbe 
sums  advanced  by  bim  and  the  premium  of  insur- 
ance paid  by  bim  to  Inaure  the  ship  and  cargo,  ao 
pledged,  from  Jtntigim  to  JVWs-KoHk.  Tbe  cargo 
was  delivered  to  the  agent  of.^.  at  J^sw-rerfc,  and 
the  Insured,  in  order  to  obuin  noesession  of  hbi 
property,  paid  his  proportion  of  the  chargee  and  ex- 
penses, including  the  commissions  and  premium  of 
insurance ;  It  was  held  that  the  master  having  act- 
ed with  good  fkith,  and  the  chargea  being  reasona- 
ble and  necessary,  the  insured  were  entitled  to  re- 
cover of  tbe  insurers  the  amount  so  paid.  #bnfstiis 
V.  The  Columkimn  Auaroncs  Cbsipiiy,  99 

11.  In  case  of  necessity,  tbe  master  may  sell  a  part  or 
hypothecate  the  whole  of  the  cargo,  for  the  necea- 
sary  repairs  of  the  ship,  but  he  cannot  mortgage  or 
hy|)otbecate  the  ahIp  for  the  benefit  of  tbe  cargo, 

?9.  A  vessel  Insured  flrom  ChartuUm  to  JWw-rerfc, 
was,  during  tlie  voyage,  stranded  and  lost  on  £4^ 
tU  Erg' Harbor  Btaehj  on  Mondmft  tbe  S€th  of 
JtfareA,  at  9,  A.  M .,  about  90  miles  lh>m  JVMs-Ksrfc. 
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The  Inavrance  waa  effected  by  Ji.  and  B^  part 
owners,  for  tiiemselves  and  the  other  part  owners, 
«f  which  the  master  was  one,  on  the  Mb  of  JfyrH 
fidlowing ;  but  nehber  A,  nor  B.  knew  any  thing 
of  the  loes  until  after  the  insurance  waa  ellecied. 
The  maater  waa  ao  much  hurt  at  the  time  of  ihs 
eirattding,  as  to  be  unable  to  attend  lo  buaineea  far 
9  or  3  days  {.but  he  made  Immediate  inquiry  after 
the  means  of  communicating  informatimi  of  the  lose 
V»  M'tm^Yvrky  and  found  that  the  only  eooveyance 
bv  land,  was  the  mail  firoma  place  about  10  miles 
dMant  ftom  the  wreck,  and  which  went  only  once 
a  week,  and  had  weviously  left  the  place,  on  the 
evening  of  the  9ttJi,  and  would  not  leave  it  agalB 
■ntll  the  Mmdm§  following.  Several  vessels  lay 
near  the  place,  bound  for  JWw-lerfc,  but  detaiood 
by  contraiy  winds.  The  maater  having  put  the 
cargo  which  had  been  saved  on  board  of  three  smaM 
vessels,  embariKod  00  board  one  of  them,  on  Sdtxr^ 
4uft  tlie  3Ist  of  JtercA,  but  on  account  of  contrary 
wuda,  did  not  arrive  at  Xnt-Ymk  until  the  IJth  eC 
wfcrtf.  With  a  fair  wind,  a  vessel  might  reach 
Jum-Ymk  in  one  day ;  It  waa  held  that  there  waa 
no  actual  ftaud,  and  tbet  the  maater  not  knowinf 
of  the  Intention  to  effect  insurance,  was  bouiid  lo 
use  no  more  than  ordinanr  diligence,  and  that,  un- 
der the  circumstances  of  the  caae,  there*  was  not 
auch  groes  uexligrnce  or  constructive  fraud,  aa 
could  vacate  the  pidicy.  ^fadirem  aiul  aasCJbcr  v. 
7)k«  JVarnu  hkmuwff  Cowiptmf,  39 

13.  The  cargo  and  IVelgbt  of  a  veeael  were  separately 
inaured  by  different  underwrltera,  ftom  Bmrdgamx  to 
Abw-l'erfc.  Tbe  veasel  having  perfotmed  ]8-19thn 
of  her  voyage,  was  captured  on  the  S9d  of  (ktUer, 

1806,  and  carried  Into  Asii/bz,  where  the  veasd  and 
cargo  were  libelled  in  the  Vice-admizalty  Court,  aa 
prixe,  and  further  proof  ordered.  ^.,  a  merchant 
at  Halifax^  obtained  an  appraiaement  of  them,  and 
became  security,  by  bond,  to  answer  tbe  amount ; 
and  the  property  was  thereupon  delivered  to  him. 
He  took  new  bills  of  lading  fbr  the  cargo.  In  hia 
own  name,  and  shipped  It,  in  the  same  vessel,  coa* 
aigned  to  B,.  his  own  agent  in  JVcw-yeri,  with  di- 
rections to  deliver  It  to  C,  the  owner,  00  hia  in- 
demnifying A.  for  his  bond,  and  an  expenaes, 
which  C.  refused  to  do.  In  JWraery,  1607,  the 
cargo  and  freight  were  abandcmod  to  both  nnder- 
writoia,  who  paid  a  total  loes,  the  91st  of  Jmmt. 

1807.  Un  producing  fUrther  proof,  the  veasel  and 
cargo  were  liberated  on  the  let  of  April,  1807.  The 
veeael,  on  her  voyage  flrom  Balifim  to  AVv-I'eHk 
was  stranded  and  lost,  but  the  cargo  waa  saved  and 
delivered  to  the  consignee  at  AVw-yerl,  who  sold 
it  at  auction,  and  paid  the  net  proceede,  after  de- 
ducting all  expenses  at  HaHfaz^  l^c.  to  tbs  insurem 
on  tlie  cargo.  In  an  action  brought  by  the  Insnreia 
on  tlie  fVcight  against  the  insurers  on  the  cargo,  it 
was  held,  that  no  pro  rmU  freight  was  due,  the  act 
of  A,  at  JialifttXf  in  receiving  the  cargo,  being  an 
act  of  necessity,  done  by  a  stranger,  for  tbe  benefit 
of  all  concemed;  and  there  must  be  a  voluntary 
and  unconditional  acceptance  by  the  owner,  at  the 
intermediate  port,  to  form  the  basis  of  a  new  con- 
tract to  pay  ratable  freight.  Mmrim*  /asuraact  0*«»- 
paey  v.  Unittid  Insuranee  Ccmpmif,  189 

14.  The  acceptance  of  the  net  proceede  of  tbe  cargo, 
by  the  insurers,  after  an  abandonment,  forms  no 
ground  for  n  claim  of  lYei^t  against  them ;  tbe  in- 
surers on  the  cargo  have  nothing  to  do  with  the 
freight,  «k 

15.  Wnera  the  insured  claimed  fte  a  total  loes  of  a 
veasel,  and  30  days  previous  to  the  commencemo«t 
of  a  suit,  exhibited  the  protest  of  the  captain  to 
prove  the  loss,  but  not  the  register  or  other  proof 
of  interest,  to  the  insurer,  who  made  no  objection 
to  the  eufliciency  of  the  proof,  but  leftased  to  piAr 
Bololy  on  the  ground  of  a  deviation,  it  waa  heM, 
that  this  was  an  admission  of  the  plaintiff  Hi  inter- 
eet,  or,  at  least,  a  waiver  of  the  necessity  of  pro- 
duelng  proof  of^it.     Fm  ^  lAgktkomnia  v.  JMimsea, 

18.  A  veaeel  was  Insured  "  ^  mtdfiram  Port  Ptsts,  8l 
Dtmimfr^f  to  ^Tem-York."  and  in  going  from  Port 
PUUa  to  Santa,  which  is  in  the  digtriet  bearing  the 
name  of  Port  P/ola,  and  about  18  miles  east  of  the 
port.  In  order  to  take  in  a  cano  of  maboranv,  sho 
was  driven  into  the  road  or  bay  of  /ss&eUe,  in  tho 
aame  iiMriet,  and  there  loet.  6he  had  a  pcrntC  hoai 
the  custom-  house  at  Port  Phtfa,  to  go  to  Sasna,  to 
obtain  her  cargo,  and  would  have  been  obliged  m 
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morn  to  F9H  Hau  to  pay  the  dutlM,  and  obtalD  • 
cleartMe,  luch  being  the  awal  courM  of  Uw  trade 
tJirre.  The  ciutoni-bottM  And  port  of  entiy  ara 
ctNiAned  to  the  particular  place  called  Pert  i*faCa, 
and  the  dittriet^  (or  the  purpoae  of  r«eeii«e,  which 
bean  that  name,  extenoe  nearly  a  hundiM  milee 
»*ong  the  coast  of  SL  DomuM,  Ptrt  PUlU  Is  a  eafe 
kmrbuTf  bat  Siuaa  and  ItoktUa  are  epea  reed*,  and 
dangerous  while  particular  winds  prevail.  It  was 
UU^  Uiat  Port  PUoa  proper,  and  the  diatriet  of  Port 
Plata  were  different  objects,  and  the  perils  distinct ; 
and  that  going  from  Ptrl  Plata  to  5ani«  was  a  d«vi- 
atia*;  fnd  nothing  but  a  clear,  well  settled  and 
well  understood  jssage  of  trade  would  be  suAelent 
to  include  both  ejects  under  the  simple  name  of 
PaH  PlaU,  ik, 

n.  A  policy  of  insqnnce  contained  a  clause  that  the 
•atiirers  took  no  risk  qf  Uaekadei  porta.  It  was  held, 
that  if  thera  was  a  blockade  in  Ibct.  whether  the 
capture  on  that  account  was  legal  and  Just,  or  not, 
it  came  within  the  excepcioo  In  the  policy,  of  the 
risks  of  blockaded  portt.  JCadclif  v.  Ihuted  Jmtmr- 
mmaa  CosqMay,  977 

Uw  Where  the  sentence  of  oondemnatlon  Is  directly 
on  the  ground  of  a  breach  of  blockade  d</«icto,  it  is 
prima  foM  evidence  of  the  Ikct  of  such  blockade ; 
and  it  is  not  enough  that  the  Jury  have  doubts,  as 
to  the  existence  of  the  blockade  at  the  tlim  of  the 
capture,  to  authorize  them  to  And  a  verdict  for  the 
plaintiir.  9t.  Laear  was,  in  fact,  blockaded  on  the 
87th  Jcmiary,  1806,  ib. 

iRTsaasT. 

taterut  Is  recoverable  against  a  person  Intrusted  with 
the  collection  of  money,  who  #etains  and  converts 
It  to  his  own  use,  from  the  time  when  the  same 
ought  to  have  been  paid  over.    PoopU  v.  Chuhtrie. 
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jutTics's  couaT. 

I.  Under  the  4th  section  of  the  act,  (ooaa.  3t.  e.  S04,) 
**  for  the  recovery  of  debts  to  the  value  of  SB  dm* 
lars."  a  Justice  cannot  issue  a  warrant  against  a 
freeholder  or  person  havint  a/eaiifo,  on  the  oath  of 
the  plaintiff,  but  the  proof  of  the  defendant's  being 
about  to  deport,  or  of  the  danger  of  losing  the  debt, 
must  be  by  other  and  legal  evidence.  BroMm  v. 
Hiaehman,  75 

a^But  see  contra,  TVrry  v.  Fkrgo^  decided  JoMuara 
term,  1813.  (vol.  10.  p.  114,)  In  which  the  court  aaia 
th.it  tbey  did  nut,  In  Browa  v.  HUehmoM,  advert  to 
the  act  {aeos.  33.  c.  166)  amending  the  former  act. 
and  allowing  the  warrant  to  Iseue  on  the  oath  or 
the  party. 

t.  Where  an  attaekment  against  a  eoneealei  dAtor^  it 
Issued  by  a  Justice  of  the  peace,  and  the  proceed- 
ings are  repilar,  the  Justice  cannot  superaede  the 
atlnchnient,  but  must,  on  the  return  thereof,  pro- 
ceed to  hear  the  cauae,  as  on  any  other  process. 
FieUv.APViekar,  130 

3.  If  a  Justice  allows /ms  for  snApciuu,  on  mora  than 
4  witnesses,  it  is  an  error,  and  the  Judgment  will  be 
reversed,  it, 

4.  After  issue  Joined  In  a  cause,  before  a  Justice  of  the 

r»ce,  the  defendant  obtained  an  adjournment  for 
days,  and  on  the  return  of  the  veoiro  at  the  day 
appointed,  he  again  moved  (br  an  adioumment,  on 
account  of  the  absence  of  a  material  tvltnees,  and 
offered  the  requisite  security :  it  was  held  that  the 
defendant  was  not  entitled  to  a  oecomd  adjoorn- 
ment,  on  the  usual  affidavit,  without  showing  dili- 
gence to  procure  the  witnesses,  after  the  first  ad- 
journment, or  some  reason,  to  the  satisfaction  of 
the  court,  for  his  neglect  to  do  so.  Power*  v.  Lock- 
wood.  133 

5.  On  tne  return  to  a  eireienan,  the  court  wilt  not  ad- 
mit the  objection,  that  the  juetiee^  before  whom  it 
was  returned,  was  a  rrioaty  at  minieter  of  the  goopei^ 
and  that  the  proceedings  were,  therefore,  coram  nam 
judiea  t  but  will  presume  that  the  Justice  acted  un- 
der a  regular  commission.    M*Jnalrjf  v.  7*eaiur. 

6.  Where,  after  issue  Joined,  before  a  Justice,  the  cause 
was  adjourned  at  the  request  of  the  defendant,  and 
at  his  request  a  eteond  adjournment  was  granted, 
nn  account  of  the  abeenee  of  auterlal  witneasee,  It 


was  held,  that  any  o^ectlon  to  such  adjoumi 
was  waived  by  the  plaintiff's  appearing  at  the  day, 
and  going  to  trial  on  the  meriu.  tVMougUfy* 
CmrUton,  136 

7.  A  werreae  Issued  by  a  Justice  of  the  peace  was  re- 
turned am  corpna,  and  the  plaintiff  did  not  appear* 
but  the  Justice  gave  Judgment  for  the  piaintU'.  for 
the  amount  of  a  note  of  the  defendant,  on  which 
was  endorsed  a  request,  by  him,  to  the  Justice,  to 
enter  Judgment,  which  note  was  delivered  to  the 
defendant  by  a  third  person.  It  ^a»  held,  that  the 
plaintiff  not  appearing,  nor  any  person  in  his  bo- 
nalf,  it  was  a  discontinuance  of  tl.e  suit,  and  the 
Judgment  wai,  therefore,  erroneous.  Spragvs  v. 
Shod,  .14a 

8.  Where  a  person  sued  for  a  physician's  bill,  before  a 
Justice,  confessed  that  the  plaintiff  had  performod 
the  services  for  which  he  sued,  but  that  the  de- 
fendant had  not  employed  him.  and  was  under  91 
yean  of  age.  It  was  held,  that  the  whole  confession 
must  be  token  together ;  and  would  not  authorize 
the  Justice  to  give  Judgment  against  the  defendant. 

'    Watling  V.  7'»U,  141 

9.  In  an  action  for  an  ssesps,  broaght  against  a  esasto- 
Ue,  before  a  Justice,  the  execution  was  not  prodne- 
ed,  but  parol  evidence  given  of  it ;  and  this  not  be- 
ing objected  to,  at  the  trial.  It  was  held,  that  it 
could  not  afterwards  be  alleged  for  error.  Fsn 
Slfekr.  Tanlor,  148 

10.  A  Justice  has  no  anthority  to  discbarge  a  prisoner 
on  execution,  without  a  special  power  for  that  pur- 
pose, from  the  plaintiff  in  the  suit,  ib, 

11.  And  if  a  comttahUf  who  has  a  defendant  In  execo- 
tlon,  discharges  him,  bv  order  of  the  Justice,  who 
has  no  antliority  from  the  plaintiff,  the  constable  is 
liable  for  an  oocape.  ih. 

19.  Where,  in  an  action  before  a  Justice's  court,  by  a 
seaman  for  bis  wageOf  the  court  below  allowed  wa- 
ges up  to  the  time  of  e^arw,  though  this  court  was 
of  opinion  that  the  plaintiff  was  entitled  to  wage* 
only  to  the  time  of  leaving  Meoaina,  the  port  from 
which  the  vessel  sailed,  a  short  time  before  her 
capture,  they  would  not  reverse  the  Judgment,  on 
account  of  the  difference,  it  being  trifling,  and  there 
being  no  evidence  as  to  the  exact  time  between  the 
leaving  of  Moeoima  and  the  capture,  and  some  evi- 
dence of  collusioo  between  the  master  and  captors. 
Marruf  v.  Kellogg,  997 

13.  jS.  being  arrested  at  the  Instence  of  B.,  on  n 
charce  of  having  taken  B.'s  bridle,  in  order  to 
avoid  ftirther  trouble  and  expense,  Jt.,  on  the  de- 
mand of  B.J  gave  him  his  promissory  note  for  19 
dollan ;  and  B.  promised,  that  If  jt,  would  evnr 
show  that  he  had  not  had  the  bridle,  or  that  he  was 
innocent  of  the  charge,  or  if  the  bridle  was  found,  hn 
would  give  up  the  note,  and  pay  Ji.  for  his  trouble. 
B,  sued  Ji.  before  a  Justice,  on  the  nolO,  and  re- 
covered Judgment  for  the  amount  which  was  paid 
by  Ji,  Afterwards  Jl.  brought  an  action  against  B,^ 
before  another  Justice,  to  recover  back  the  money 
eo  paid,  on  the  ground  that  he  was  innocent  o(  the 
charge,  and  that  B.  had  got  his  bridle  again,  with- 
out the  knowledge  or  assisunce  of  wf .  It  was  held, 
that  Jt.  having  neglected  to  eet  up  this  matter,  in 
bar  of  the  fiMrroer  suit,  on  the  note,  to  which  It  would 
have  been  a  good  defence,  he  could  not  maintain 
this  action ;  the  former  suit,  and  the  neglect,  being 
a  bar  under  the  act.     ffhtU  v.  H^ard  and  AfleowortJL 

14.  In  an  action  bef(H«  a  Justice,  the  coasteAis,  who 
served  the  process,  answered  for  the  plaintiff,  and 
presented  to  the  Justice  the  note  on  which  the  suit 
was  brou^t,  and  stated  the  plaintiff's  demand. 
This  was  held  not  to  be  appeei-Uig  and  adoocatimg 
the  cause,  within  the  meaning  of  the  act.  (&a*. 
31.  c.  904.)    Phinnejf  v.  EmrU,  358 

15.  The  defendant  pleaded,  that  while  one  7*.  wan 
owner  of,  and  posaesaor  m  the  note,  he  sued  him, 
before  a  Justice,  and  T.  neclected  to  set  off  the'nota, 
purauant  to  the  act.  But  It  appeared,  that  the  note 
was,  in  fbrt,  oflbred  as  a  set-off  by  T,  in  that  suit. 
Itat  was  oUected  to  by  the  defendant,  and  rejected 
by  the  Justice,  because,  before  It  became  due,  and 
previous  to  iu  transfer,  the  plaintiff,  in  this  suit, 
had  agreed  to  receive  payment  in  aslies:  It  was 
held,  that  the  defendant  having  objected  to  the  ad- 
missibility of  the  set-off,  in  the  other  suit,  could  not 
now  take  advantage  of  the  fact  of  ite  not  being  so 
•et  off;  and  that  such  set-off  by  7*.  was,  under  thn 
circumstances,  properly  rejected,  ih. 
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10.  Where  a  eonitoble  who  terred  a  •ammoiia,  an- 
•wered  Tor  tlie  ptaintifT,  and  eihibited  hit  demand 
to  the  Justice,  and  no  objection  waa  made  by  the 
defendant,  it  waa  held,  that  thia  could  not  be  aU 
leeed  for  error.    KiuU  v.  Baker  amd  Ihwn,         954 

J7.  The  jnatire  may,  on  the  return  of  a  mtmmong,  at 
the  re((iie«i  of  the  plaintilT,  adjourn  the  cauae  for 
lix  daySj  without  requiring  the  oath  of  the  abaeace 
of  material  witneaaea,  ib, 

18.  A  constable  having  taken  gooda  on  an  exeeutfon 
against  B.y  deNvered  them  to  C  who  gave  a  receipt 
for  them,  proiiiiaing  to  deliver  tham  to  the  contta- 
ble  on  demand.  The  constable  aulTerod  the  execu- 
tion to  expire,  without  making  any  demand  of  the 
goods,  in  an  action  brought  by  him  against  C.  it 
was  held  that  C.  was  a  mere  naked  bailee,  and 
that  no  action  would  lie  against  him.  until  after  a 
demand  and  refUsaJ  of  tlie  goods  ;  and  that  the  con- 
stable, not  having  demanded  the  goods,  and  levied 
the  amount  of  tlie  execution,  by  a  sale  of  them, 
within  the  3J  days,  bad  lost,  by  his  neglect,  all 
claim  and  title  to  the  possession  of  the  goods. 
Brvwm  and  fhuMus  v.  Cm4,  361 

19.  On  tbe  return  of  a  summons  before  a  Justice,  on 
the  S5th  October,  the  parties  Joined  issue,  and  a 
vaiirt  was  awarded,  at  the  instance  of  the  plaintiff, 
and  tlie  Justice  adjourned  the  cause  to  the  lut  A^ 
vemheTy  at  which  time  tbe  defendant  appeared  and 
demanded  an  adjournment,  which  the  Justice  ro> 
fusted,  unless  he  would  pay  the  costs  of  the  vMtrc ; 
it  was  held  that  the  defendant  was  entitled  to  an 
adjournment,  and  that  the  Justice  had  no  right  to 
refu^te  It  on  that  ground.     Heautraet  v.  y0itii|rf. 

n.  In  an  action  before  a  Justice,  for  the  penalty  for 
obatructinga  bighway,  under  tbe  act,  (sets.  24.  c. 
18(),)  a  plea  of  title  is  not  valid,  unless  reduced  to 
writing:  and  it  is  sufficient  if  the  nlnintUT  produces 
a  copy  of  the  record  of  the  estiblishment  of  the 
road,  as  a  public  highway;  without  showing  all 
the  proceedinp  preliminary  to  laying  out  the  road. 
Ssf «  V.  Barnes,  365 

tl.  Where  a  plnintiff,  before  a  Justice,  declared  for  a 
balance  of  book  account,  and  also  for  tbe  settle- 
ment of  four  several  notes  detained  by  the  defend- 
ant, and  claimed  damnpes  to  the  amount  of  35  dol- 
lars ;  ft  was  held  that  thougb  the  four  notes  ex- 
ceeded In  amount  100  dollars,  yet  as  the  plaintidT 
claimed  only  25  dullan,  the  jnatice  had  Jurisdic- 
tion.   BowdiUk  V.  Salisbury ,  966 

19.  Where  a  defendant  Is  brought  up  on  a  warrant, 
and  issue  is  Joined  between  the  jmrties,  the  iustice 
may,  at  the  request  of  the  defendant,  under  the 
first  suction  of  the  .ict.  adjourn  the  cause  for  one 
day,  or  for  n  less  time  than  three  days,  ib. ' 

$3.  An  action  of  debt  for  nn  escniie  against  a  sheriff  ia 
cognisable  in  a  Justice's  court,  .^aasa  v.  StenUn- 
hurgh,  369 

Sss  cxaTioaAai.    ATToairav. 

JUSTICES  OP  THB  PXACM. 

Sat  COSTS,  9. 

juooa. 
8ta  couars  or  aacoao. 

juav. 

Set  raACTica,  99. 

A  challenge  lies  to  the  arraif  for  any  partiality  or  de- 
fbult.  in  the  clerk,  In  selecting  and  arraying  the 
panel  of  the  jury.     Oardaer  y,  Tunur,  960 


LKASS. 


1.  jt.  let  to  A  a  fhrm  for  six  years,  from  the  1st  Jfey, 
1805,  and  B.  agreed  "  to  render,  yield  and  pay  to  jf., 
one  half  of  all  tlie  wheat,  rye,  com  and  other  pain 
raised  on  the  (krm,  in  each  year,  in  the  bushel." 
J^c.  And  it  was  also  agreed  that  either  partv  might 
put  an  end  to  the  lease,  on  giving  to  the  other  six 
months'  notice  ;  but  \fJi.  gave  notice  to  B.  to  quit, 
be  was  to  allow  B.  "  for  preparing  the  ground  for 
aeed,  and  for  any  other  extra  labor."  In  the  au- 
tumn of  1808,  B,  sowed  the  ground  with  wheat, 
rye,  &c.  and  on  the  last  of  fV6nurry,  1809,  while 
the  wheat,  Uc.  was  growing,  .if.  gare  notice  lo  B 

i20 


to  ovtt,  and  he,  accordingly,  left  the  piemieca  hm- 
mediately  thereafter.  In  Jemtery,  1809,  tlie  nberiC 
by  virtue  of  an  execution  against  tJie  guoda  and 
chattels  of  B.  at  the  auit  of  C,  aeized  all  tlMs  per- 
sonal property  of  B.  and  sold  all  bte  riglit  and  title 
to  the  wheal,  &.c.  then  growing  on  the  ami,  to  P., 
who,  afterwards,  when  the  gnin  was  ripe,  in  tbe 
summer  of  1809,  entered  on  the  Aorm  to  reap  tbe 
wheat,  &c.  and  while  reaping,  Jt.  with  hia  aervanta 
entered  and  drove  him  out,  and  took  and  rarried 
away  the  wiieat,  &c.  In  an  action  of  trcMM 
fMorc  elautum  Jregit,  brought  by  Z>.  against  Jt.,  H 
waa  held  that  B.  had  a  giMd  right  to  tbe  crc^  of 
wheat,  <LC.  as  emblements,  which  right  waa  not 
afTected  by  the  clause  in  tlie  lease  providing  for  a 
compensation  to  him  for  preparing  the  ground,  fcc 
And  that  the  sherifT's  sale  of  this  right,  whUe  tbd 
crop  waa  in  tbe  ground,  was  valid,  and  that  !>., 
the  purchaser,  had  a  right  to  enter,  pither  and  carry 
away  the  crop,  which  could  not  be  affected  by  B.*s 
subsequent  quitting  the  possession  of  tbe  farm. 
That  B,  had  the  interest  in  the  whole  cn^,  until 
he  had  separated  and  delivered  ^.V  proportion,  tbe 
reservation  being  as  rent }  and  the  whole  property 
in  the  crop  having  paased  to  D,  by  tbe  aberifPa 
Bale,  he  might  maiHtain  the  action  against  jS  Sum- 
mrt  rjtPoufktf  and  others,  106 

9.  A  discbarge  under  tbe  insolvent  act,  is  no  bar  to  aa 
action  on  nn  express  covenant  to  pay  rent,  broucHt 
for  rent  accraing  subsequent  to  the  insolvent's  oia- 
ctaarge.    Lansing  v.  Premdergmst,  197 

8ta  AoaaKManT,  5.  tmspam  qoAaa  clausum  rnaoiT 

LIBCIm 

1.  Where  a  declarallDn  for  a  libel,  after  stating  tba 
plaintiff's  nxid  name.  Jtc.  statea  that  the  defend- 
ant, well  knowing  the  prenil>es,  <cc.  maliciouaty 
intending  to  Injure  the  plaintiff,  &c.  and  to  bring 
him  into  irreat  scandal  and  disgrace,  and  to  cauae  it 
to  be  believed  that  the  plaintiff  had  been  guilty  of 
the  crime  of  tre.^son,  and  of  the  proniul|sation  of 
treasonable  sentiments,  tec.  pubiisbed  tbe  libeU 
^c. :  it  was  held  that  these  were  not  averments  ne- 
cessary to  be  proved,  but  mere  suggestioa  by  way 
of  inducement,  to  the  libel.    CoUman  v. 


9.  Where  Ji,  published  a  libel,  taken  ftom  a  paper  pub- 
lished by  ir.,  as  an  extract  from  a  paper  published 
by  C.  in  an  action  brought  by  C.  against  Ji,  for  a 
libel,  it  was  held  that  the  testimony  of  D.  that  be 
heard  JI.,  before  be  published  the  libel,  ask  E 
w  hether  he  had  not  seen  it  in  the  paper  at  C,  and 
that  E.  answered  "  he  had,"  was  madmiasible,  in 
mitigation  of  damages,  but  that  £.  himaelf  sh<Hild 
be  produced,  if  hia  declarations  were  proper  evi- 
dence, «&. 

3.  In  actions  for  slander,  libel,  and  other  peiaonal 
torts,  tbe  court  will  not  grant  a  new  trial,  on  the 
around  of  exccMlve  damages,  unless  tbe  amount  of 
damages  is  so  flagrantly  outrageous  and  extravar 
gant,  as  to  show  that  the  Jury  must  have  beca 
actuated  by  passion,  partiality,  prejudice,  or  cor> 
raptton,  ik 

4.  where  the  defendant  In  an  action  for  a  libel,  in  his 
plea,  set  forth,  in  kite  verba,  two  declarations  by  tbe 
plaintiff  in  two  other  actions  for  libels,  by  the  same 
plnintiffs,  the  court  ordered  them  to  be  struck  out, 
as  being  an  oppressive  encumbrance  on  tbe  record, 
fi^mcsr  V.  Tabelt,  130 

5.  Ji.  was  a  witness  in  a  cause  between  B.  and  C, 
and.  afterwards.  C.  printed  and  published  the  fol- 
lowing words  or.^.  **  Our  army  swore  terribly  in 
Ftamdert,  said  Umdt  Tabjf ;  and  if  Tobf  waa  here 
DOW,  he  might  say  the  same  of  some  modern  swear- 
ers. The  man  (meaning  jf.)  is  no  slouch  at  swear- 
ing to  an  old  story."  In  an  action  brought  by  jt 
aeainst  C.  foi  a  libel,  it  was  held  that  theM  worda 
Ir  they  did  not  import  a  charge  of  perjury,  in  the 
legal  sense,  yet  they  weir  libelleus,  as  thev  oeld  up 
the  plaintifTto  contempt  and  ridicule,  and  as  being 
so  thoughtless  or  so  criminal  as  to  be  regardleas  of 
the  obligations  of  a  witness,  and,  therefore,  utterly 
unworthy  of  credit.    Steele  v.  Seutkwiek,  914 

6.  Wliere  C.  published  a  direct  and  poallive  contrm- 
diction  of  whnt  Jf.,  a  witness  at  a  trial  between  B. 
and  C.  had  sworn  that  C.  had  said,  this  was  held 
not  to  ne  a  libel,  as  It  waa  unaceonpaaied  with  any 
Imputattoa  of  a  crime  lujt.  ib 

Am  asw  twai. 
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LOAir  orricsM. 

Sm  1IOETOA4IS. 

LOCATIOir, 
iM.iVBVBT  «^  UmD.     »AtKVT,  9 

M 

Set  KILL  or  sxcBPTioir*,  1,  SL 

MAIlTTJIIIAirOB. 

Smdbbd,9,3. 

MABUMIIflOir. 
Ste  SLATS*. 

viutabt  boitivtt  lauds. 

A  loldior  In  the  reTolutlonary  war,  entitled  to  a  lot  of 
Ittnd,  as  boantjTi  died  prior  to  the  Sntb  Marckf  1783, 
before  the  statnte  of  deteentt.  On  the  1st  J«iy, 
1808,  hb  brothers  and  sisters,  being  bis  next  of  kin. 
except  Hemy  his  eldest  brother,  exeented  a  deed 
for  the  land  to  B,  Hatry^  the  eldeat  brother,  bad 
previously  conveyed  the  lot  to  C,  who  was  in  pos- 
•ession  nnder  the  deed  at  the  ttine  of  the  convey- 
ance to  A.  In  an  action  of  covenant  broagbt  bv  B, 
against  the  crantora  In  his  deed,  for  a  breach  or  the 
covenant  of  seisin,  it  was  held  that  the  plaintilT 
was  entitled  to  recover,  the  defendant  not  having 
shown  that  they  came  within  the  special  provision 
of  the  9th  section  of  the  act,  passed  the  5th  Jfyril, 
1803 ;  (MM.  96.  c.  88 ;)  and  the  eoort  would  not,  by 
intendment,  help  the  claim  of  the  defendants,  in 
oppoeition  to  the  title  of  the  presumptive  heir  at 
law,  and  of  a  homa  JbU  purchaser  nnder  him,  at  the 
time.    fitevsBs  v.  WooUt^  mad  atken,  335 

UtLITIA. 

8e4  ATTOEKBTS,  7.     HABBAS  COBFUS,  1,  9. 

KIIDBKBAMOB. 

firs  iRDiomBirT. 

MOBTOAOB. 

1.  Where  money  la  loaned  en  mortgage,  by  the  loan 
ofRcers,  pursuant  to  the  act  of  14th  JMsrdk,  1709, 
(mm.  15.  c.  35,)  after  a  default  of  payment  of  the 
interest  by  the  mortgagee,  for  99  days  after  the  same 
Is  payable,  all  equity  of  redemption  is  forever  doe- 
ed,  ipso/uto,  by  such  defanlf :  and  the  loan  ofllceni 
become  vested  with  an  absolute  and  indefeasible  • 
estate  in  the  land,  so  that  thhi  court  cannot  regard 
any  estate  as  existing  in  the  mortgagor.  Jiukton, 
ex  dem.  Limerick^  v.  PoeHkis,  190 

9.  No  person  can  come  Into  a  court  of  equity  to  redeem 
a  mortgage,  unless  he  is  entitled  to  the  estate  of  the 
tnortgagor,  or  clalma  a  subsisting  Interest  under  it. 
Grant  and  9tier»  v.  Duane  and  0thtr$,  591 

3»  S.  in  1765,  mortgaged  a  tract  <^  land  to  O,  to  secure 
a  debt.  In  1766,  5.  and  B.  and  C.  his  copartner* 
in  trade,  being  Insolvent,  made  a  composition  with 
their  creditora,  and  by  Indenture,  tripartite^  convey- 
ed all  their  estates,  real  and  personal,  but  without 
^ecitytng  the  mortgaged  premises,  to  Z>.,  £.  and 


anv  of  the  debta  not  being  thown :  and  that  the 
heirs  of  D.  had  not,  therefore,  any  Interest  which 
could  entitle  them  to  a  redemption  ;  bnt  that  the 
equity  of  redemption.  If  not  wholly  barred  by  the 
lapse  of  time,  remained  in  the  heirs  of  5.  the  mort- 
gBjgor  i  especially^,  as  the  indenture  produced  by  the 
comphiinants,  and  relied  on  by  them  as  creating  the 
trust  estate,  was  not  executed  by  the  trustees,  nor 
1^  the  erednoit,  nor  was  any  schedule  annexed  to 
it,  and  there  was  evidence  affording  a  presumption, 
that  the  arrangement  between  S.,  B.  aiid  C.  ana 
their  creditora,  was  either  not  consummated,  or 
was  abandoned,  or  superseded  by  some  other  agree- 
sent.    OraM  and  other*  v.  Duane  tend  otAers,      591 

Set  AOaBBMBZIT* 

N 

IfBW-VOBB. 

See  WABhBifi  or  thb  pobt  or. 

'  BBW   TBtAL. 

1.  In  an  action  for  a  libel,  where  the  Jury  find  a  ver- 
dict for  the  defendant,  the  court  will  not  grant  a 
new  trial,  merely  becauM  they  misunderstood  or 
disrei^ded  the  evidence.    Hurtin  v.  Hopk&a*^     36 

9.  In  actions  for  damder^  Ubd,  and  other  penomal  torie^ 
the  court  will  not  grant  a  new  trial,  on  the  ground 
of  excessive  damages,  unless  the  amount  of  damaf 
ges  is  so  flagrantly  outrageous  and  extravagant,  as 
manifestly  to  show  that  the  Jury  must  have  been 
actuated  by  passion,  partiality,  prejudice  or  coiruiK 
tion.    CoUtum  v.  SmMtMcfc,  45 

3.  In  an  action  for  slander,  after  a  verdict  for  the 
plaintiflT,  a  new  trial  will  not  be  granted  to  the  do- 
^ndant,  on  aflldavit  of  newly  discovered  evidence, 
which  went  merely  in  support  of  a  plea  ot  jattifieor 
tioa.    Beere  v.  Jloot,  964 

4.  jfliter,  if  the  new  evldenee  goes  only  to  the  plea  of 
notguiUif.    Beere  \,  Reoty  864- 

5.  Where  thera  was  evidence  on  both  sides,  and  the 
jury  found  a  verdict  for  the  plaintiff,  in  an  action 
ft»r  goods  sold  and  delivered,  and  the  defendant  re- 
lied on  a  payment  and  receipt  in  ftill,  being  for  a 
promissory  note,  the  maker  of  which,  afterwards, 
proved  insolvent,  the  court  reftised  to  grant  a  new 
trial.    Jekmetn  v.  Weed  and  another,  310 

See  rBACTicB,  9. 97. 

BOir-lllTBBCOtrBSB  ACTS. 

See  ACTieB  roa  mobbt  had  abo  bbcbivbd,  3, 4. 

BOTfCB  TO  qUIT. 

See  BiBCTMBirr. 
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orriGBB. 


1. 


9. 


survivor,  and  toe  hein 
of -such  survivor,  patties  of  the  thUil  part,  in  trust 
for  the  creditora  of  5.,  B,  and  C.  described  as  nam- 
ed, and  whose  debto  were  specified  in  a  schedule, 
annexed,  of  the  second  part.  8.  died  afterwards ; 
and  £.  and  F.  two  of  the  trustees  named,  died  dur- 
ing the  revolutionary  war,  and  D.  the  surviving 
trustee,  died  in  1797.  In  1799  the  executon  of  D. 
and  named  as  trustees  in  his  will,  filed  a  bill  in  chan- 
try aiainst  the  helre  of  O,  the  mortgagee,  fbr  the  re- 
demption of  the  mortgaged  premises ;  and  after  re- 
plication was  filed,  and  publication  passed,  the  heira 
of  D.  in  I^,  were  maoe  parties  complainants.  It 
Was  held  tlutt,  after  such  a  lapse  of  time,  it  must  be 
praminied  that  the  debts  of  5.,  B,  and  C.  had  been 
paid,  and  the  (Objects  of  the  trust  satisfied  out  of  the 
other  trust  nroperty,  or  otherwise :  the  existence  of 

Vol.  IX.  66 


The  nets  of  ofllcera  de  facto  are  valid,  as  respects 
the  public,  and  the  ri^ts  of  third  persons.  JPInstry 
V.  7\miMf,  135 

An  officer  intrusted  W  the  common  law  or  stntute, 
is  liable  to  an  action  for  negligence  in  the  perform- 
ance of  his  trust  or  duty,  or  for  fraud  or  ne^eet  in 
the  execution  of  his  office.    Jeanor  v.  Jol\ffty      381 

3.  If  an  officer,  having  authority  to  attach  the  goods 
ofapereon,  keeps  them  in  an  unsafe  place,  or  ex- 
poses them  to  de^ruetion,  he  is  liable  ior  the  dama- 
ges sustained,  ib, 

4.  And  it  eeemt,  that  if  a  plaintiff  in  a  process  of  at- 
tachment, directs  or  causes  the  officer  so  to  act,  as 
to  misbehave  in  the  execution  of  his  office,  and  pro- 
duce thereby  the  loss  or  destruction  of  the  goods  in 
Jiis  cuitody,  the  party  injured  has  his  election  to 
bring  bis  aetlen  either  aguost  ttie  principal  or  the 
officer,  iJb, 


See  AisoMFstT. 


ACTioir  roa  mobbv  r<9  ahd  bbjbiv* 
BD,  3, 4,  5« 


BABBBT  ABB  OStt*. 

See  AOTioB  OB  thb  casb. 
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rAimramftinr 

1  WiMm  oiM  of  two  partnen  •XAcnted  m  tr1>itration 
bond,  to  which  ho  walMcribed  the  naine  oT  tho  flrm 
■od  affixed  a  seal,  the  other  partner  haying  proyt- 
oiuljr  nmd  and  approved  the  l»ond,  and  contented 
that  bis  copartner  aliould  execote  It  for  both,  and 
Iwing  in  the  store  at  the  time  of  the  ezecutioa, 
though  it  was  not  actually  signed  and  sealed  In  his 
immediate  presence,  it  was  held  a  good  ezecntioa 
of  the  bond ,  so  as  to  make  it  the  deed  of  both. 
JVsdksf  y.  BU0dg00d.  985 

t.  Ji;  B.  it  C,  and  J).k.E.  agreed  to  run  a  lias  of 
stages  from  Jttkmm^  to  UUcm  i  each  of  the  three  part- 
ners was  to  run  a  separate  piortion  of  the  ruad,  and 
to  flimbh  his  own  horses  and  carriages  at  his  own 
expense  and  risk }  but  extra  expenses  for  extra  car- 
liagas  were  to  be  paid  Jointly.  A.  B,  U,  D.  met  at 
Pautims,  in  the  eounty  olC  MmtAgtmury^  and  the  ac- 
counts between  the  parties  were  examined  and  ad- 
justed by  F»  at  their  request,  who  found  a  balance 
due  from  D,  k,  E.  U>  B,  k,  C  tot  144  doUan,  for 
moneys  receiyed  in  JUkmHf.  It  appearing  that  D, 
4fc  R,  were  Jointly  concerned  in  running  their  paiffi 
of  the  line  of  stages,  and  generally  underatood  to  be 
partners,  E.  was  held  Jointly  chargeable  for  the 
money  receiyed  by  D.  and  for  bis  acts ;  and  that  an 
action  for  money  had  and  receiyed  would  lie  in  the 
Msyor*s  Court  in  jUb^mfj  at  the  suit  of  A.  4fc  C. 
against  i>.  Jt  £.  to  recoyer  the  balance  so  stated  to 
be  due :  there  being  no  such  partnenhlp  existing 
between  all  the  Ave  persons,  as  would  preyent  the 
suit.      Wttmtrt  ami  MiutlUr  y.  Bmkmr  tmd  siMU«r, 

307 

3.  J§,jk.M,  partnera  In  trade,  owned  three  fourths  of  a 
vessel  and  B,  It  JT.  also  partnera  in  trade,  owned 
the  other  fourth.  These  Joint  ownera  agre^  to  lit 
out  the  vessel  on  a  voyage  from  AVw-^sHk  to  L»- 
#iura.  Ji,  It  M.  purchased  and  paid  for  three 
fourths  of  the  cargo,  but  chiefly,  if  not  wholly,  with 
notes  lenttbem  by  Kit  A. commission-merchants: 
B,  It  K,  paid  for  the  other  fourth  of  the  cargo,  ana 
shipped  toe  same  on  board  of  the  yessel ;  but  it  was 
not  distinguished  from  the  rest  of  the  cargo,  by  any 
particulsr  marks ;  and  the  whole  cargo  was  sold  at 
Loffuirmf  for  the  Joint  account  and  benefit  of  the 
ownera,  Ji,  Jt  M.  and  B,  it  JT.  M.  went  out  as  the 
supercargo  and  agent ;  and  having  sold  the  out- 
ward cargo  at  Lafuiray  he  Invested  the  proceeds  in 
a  return  cargo,  with  which  the  vessel  set  sail  on 
her  return  to  Jftw-Yvrk.  but  was  forced,  by  stress 
of  weather,  to  put  Into  Abi/ott,  where  M.  sold  the 
return  cargo,  except  a  small  (quantity  of  coffee ;  and 
for  the  avails,  he  received  bills  of  exchange  which 
he  endorsed  and  remitted,  with  the  parcel  of  coffee, 
%o  P.it  R,Xo  whom  Ji.  it  M»  were  Jointly  indebted, 
and  M.  on  his  private  account,  to  a  greater  amount, 
for  advances  made  for  tJie  purebase  of  the  outwara 
carKO.  P,  it  R.  collected  the  bills  and  sold  the 
coffee,  so  remitted,  and  applied  the  proceeds  to  the 

?kyjnent  of  thr  debts  so  due  to  him  ttom  jS.  it  JV. 
.  it  R.  had  notice,  if  not  at  the  time  of  the  ship- 
ment of  the  outward  cargo,  certainly  before  the 
bills  remitted  by  M.  were  payable,  and  the  coffee 
was  sold  and  converted  into  money,  that  B,  it  K, 
were  intrrestrd  In  and  owned  one  fourth  of  the 
cargo,  so  sold  by  M. ;  and  B,  it  K,  demanded  of 
P,itR  their  proportion  of  tlie  proceeds  so  remitted 
by  M.  after  deductint  charges,  Jtc.  but  P.  It  jR.  re> 
Aised  to  pay  or  deliver  the  same,  alleging  their 
right  to  retain  the  same,  to  pay  the  debts  due  to 
them  fh>m  Ji.  it  M.  It  was  held,  that  there  was  no 
partnenhlp  existing  between  Jt,  it  M.  and  B,  it  JT. 
so  as  to  render  the  disposition  of  the  return  cargo, 
by  M.  binding,  as  the  act  of  a  partner,  on  B.  it  K. 
Pott  ft  Rtustl  V.  JTisiftsrby  ^  Brset,  in  error,       170 

4,  And  that  there  was  no  agreement  constituting  a 
partnenhlp  between  Jt,  It  JV.  and  B.  it  X.  in  the 

{Nirchase  of  the  outward  cargo,  or  to  share  Jointly 
n  the  ultimate  profit  and  loss  of  the  adventure,  ik. 

6.  Admitting  there  was  a  partnenhlp  between  them, 
so  for  as  respected  the  transporting  and  selling  of 
the  outward  cargo,  for  the  Joint  profit  and  loss  of 
the  ownera,  yet  such  psrtnerahip  terminated  with 
the  sale  of  the  outward  cargo ;  and  their  interests 
in  the  return  cargo  became  separate  and  distinct, 
each  party  being  entitled  to  bis  respective  propor- 
tion of  ft,  without  any  concern  in  the  profit  and 
loss,  which  might  ultimately  arise,  ik, 

6.  Ana  that  P,  it  R.  not  having  received  the  bills  of 
eichange,  la  Uie  course  of  tiiade,  and  knowing  of 
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the  iaterest  of  A  At  r.  bifitra  CiM  bflta  wi 
had  no  right  to  retain  thtir  Interest,  for  the'pn- 
ment  of  tiie  debt  of  ^  It  At,  iNit  most  acoMmt  lo  B. 
it  K.  tot  their  proportiiia«  9 

rA,BTITIOV   . 

Though  where  a  tenancy  la  common  is  adorittad.  a 
parol  partition,  followed  by  posatissiiiu  aadrr  k, 
will  be  valid  :  yet  where  the  whole  ri^c  or  title  er 
the  party  setting  up  the  tenancy  in  common  and 
parol  partition  is  denied,  a  parol  paititioa  and  pea- 
session  under  it,  will  not  Iw  sufficieat  to  traalsfer 
the  title.  JmeluUm,  ex  dam.  Fmrn  ITgiw,  v.  rm- 
*ar/*,  170 

rAMAoa-Moitav. 

Cm  raaioHT. 

1.  A  patent  was  granted  la  1761,  which  included  also 
lands  granted  fy  a  patent  in  1737,  and  the  secottd 
patent  recited  the  first,  and  the  propriecora  of  the 
second- patent,  who  had  made  purchases  under  tlia 
first,  made  partition  of  the  lands  held  under  the 
second,  exceptina  two  loU,  which  were  included  ia 
the  boundaries  of  the  first  ^latenf.  In  an  actioa  of 
ejectment,  the  plaintiff  claimed  the  two  lots,  und«r 
the  second  patent,  and  the  defendante  claimed  te 
bold  under  Ji,,  wno  held  under  B.  one  of  the  pa- 
tentees, named  fn  the  second  patent :  It  was  held, 
that  the  recital  of  the  former  patent,  being  of  a  par- 
ticular fact,  directly  aflirmed,  estopped  the  plaintiff 
from  denying  the  existence  of  such  prior  patent ; 
that  the  mere  foct,  that  B,  was  a  patentee  in  tlie 

Cntent  of  1761,  was  not  sufficient  to  prove  that  he 
eld  the  two  loU  under  that  patent ;  the  ominaon 
to  divide  the  two  lote  being  evidence  of  the  sense 
of  the  proprietora  of  the  second  patent,  that  tlwy 


did  not  claim  those  two  lote  under  it. 


ex 


dem.  JKsiifsr  and  oCAonf,  v.  fftimm  sad  sOcrs, 
9.  Where  a  patent  for  a  tract  of  land  is  granted, 
serving  a  certain  number  of  acres  (or  public  uses, 
U  aeems  that  the  patentee  has  the  right  to  elect  ia 
what  part  of  the  tract  the  land  reserved  ahall  be 
located.  Jadksea,  ex  dem.  M^mtamk,  v.  Smitk  ami 
atkan,  109 

rLaADtno. 

1.  If  an  error  in  foct  be  well  assigned,  aa  tho  nt/hacf 
of  the  party,  and  the  defendant  pleads  ta  mmlU  ati 
srrateM,  he  admite  the  foct.    Atissv.  JUec,  158 

t.  The  pending  of  a  suit  fn  another  state,  or  a  foreica 
court,  by  the  plaintiff  against  the  defendant,  for  the 
same  cause  of  action,  is  no  stey  or  bar  to  a  suit 
brought  here  j  the  txeeptia  rti  judicatm  applies  on^ 
to  final  or  definitive  sentences  abroad  on  the  merin 


of  the  case.    Bamna  ^  Seyasur  v.  Joy, 

3.  A  plea  in  bar,  as  of  a  discharge  under  the  insolvent 
act,  pleaded  paia  iamiM  tamtimuamety  need  not  be 
vcrined  by  affidavit,  unless  tendered  at  the  circuit 
or  sittings,  nor  then,  if  probable  cause  of  ite  troth 
Is  shown  to  the  Judge,  who  may  receive  It,  without 
oath,  or  not,  at  his  discretion.    Bameker  v.  Jiak,  SS4 

4.  When  such  a  plea  is  pleaded  in  bar,  without  an 
affidavit,  it  cannot  be  treated  as  a  aulttty,  but  tlis 
plaintiff  must  either  reply  to  it,  or  apply  to  the 
court  to  have  it  set  aside,  tk 

5.  Thoush  mora  than  one  eontinuaaee  has  elapeed,  a 
defendant  may  plead  his  discharge  under  the  insol- 
vent act,  nunc  pro  taae,  on  payment  of  coste.  Maw*- 
m.  ^  Smith  v.  Dwer,  9SS 

6.  In  an  action  of  debt  on  a  bond,  given  to  yie  aberiff, 
to  save  harmless  and  indemnity  him  **  for,  touch- 
ing and  concernint  the  execution  of  all  processea, 
write,  itc,  by  his  deputv  ;  the  plaintiff  ia  his  repli- 
cation assigned  a  breach  that  the  defendant  had  ar- 
rested Ji,  B.  on  a  eapiao  a4  retpoadendumf  and  suf- 
fered him  to  goat  large,  without  sufficient  bail ;  and 
that  the  plaintiff  had  been  atteched  for  not  bring- 
ing in  the  body,  Itc.  and  had  been  ohlised  to  pay  a 
certain  sum,  and  was  damnified,  Ac  The  defend- 
ant reioined  that  he  took  sufficient  baO,  to  wit,  C 
D.  who  executed  the  bail  bond  with  Jt,  B,  for  his 
appearance,  and  was  at  the  time  good  and  respon- 
sible, ft.c.  On  demunrer  the  rej<^nder  was  held  to 
be  Insufficient ;  the  defendants,  by  their  bond,  hav- 
ing assumed  eraiy  risk  which  the  law  attached  to 
the  execution  of  process,  one  of  which  was  the 
continued  responsibility  of  the  bail  to  the 
fitsvsasv  BofU  ami  Daritjf, 
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7  Ab  urgamenUitiTe  pim  ii  food,  oo  •  yMMiml  d«- 
mnirer.    ^twur  y.  Soutkwiekf  314 

8  Cerulnty  to  ■  commou  Intern  if  •ufident  In  a  tp^- 
etal  plea :  and  tbia  eertataty  la  what,  on  a  fair  and 
rnaaonabie  construction,  may  be  callad  cwtaln, 
without  ivcurring  to  pooalble  (beu,  ik, 

9  A  plea  to  an  action  of  debt,  on  a  bond  conditioned 
to  pay  77  pouuda,  tbat  the  defendant  paid  the  ^ala- 
tiff  31.  a«.  lOd.  which  the  plaintiff  "accepted  and 
recoired  In  AiU  payment  of  the  anm  mentioned  la 
the  condition  oftlie  bond,  and  in  Hill  of  all  do- 
manda  whatioever,"  is  bad.  DtAtriek  y.  Lsmm,  333. 

10.  Where,  In  a  declaration  on  a  bond  conditioned  to 
pay  several  suma  of  UMiney.  at  seTeral  days,  the 
plaintiff  assigned  two  several  breaches,  for  the  noB< 
payment  of  two  seveml  sums,  it  was  k»U  bad,  on 
sp§eM  demurrer,  for  iaplUUf.  Ttift  t.  Bmuur 
mmdathmra.  334 

11.  In  an  action  of  debt,  on  a  bond  against  .tf«,  B,  and 
C,  who  were  descrlMd  in  the  declaration .  with  the 
addition  and  description  of  "  Trustees  of  the  Bap- 
tist Society  of  the  town  of  JR."  and  who  executed 
tho  bond  with  tlieir  individual  names  and  seals  j 
but  with  that  oddttiva,  it  was  ikeCd,  that  this  was  • 
mere  dtMon^iou  of  persons,  and  the  defendants  were 
liable,  in  their  individual  capacity,  O. 

Smlibxl.    dxxd,  4.    raAOTicB,  16.   covbvaut,  S. 

rxACTioa. 

a 

1.  Where  a  declaration  Is  filed  la  chief,  after  receiv- 
ing notice  of  spteial  bail.  It  Is  a  waiver  of  anv  ex- 
ception to  the  sttfllclency  of  such  bail,  titougn  the 
bail-piece  wis  not  actually  filed  in  the  clerk*8  of- 
fice at  the  time  the  notice  was  given  ;  and  the  plain- 
tiff cannot,  on  the  around  of  the  iosufllciency  of 
the  ball,  proceed  against  the  sheriff.  Pespl*  v.  5ls- 
vsju,  79 

t.  Where  a  plaintiff  was  nonsuited  at  the  trial,  the 
court  refkised  to  set  aside  the  nonsuit,  and  grant  a 
new  trial  on  the  ground,  that  the  plaintiff  was  sur> 
pri^d  by  the  defence  set  up,  and  had  come  unpre- 
pared to  meet  it.  JscbMt,  as  dsai.  HarUm  mdslAsrs, 
V.  Ave,  77 

3.  After  argnment  of  a  cause,  and  a  judgment  thereon, 
and  the  term  ended.  It  Is  too  lato  to  move  to  amena 
the  record.    XiUp^trick  v.  Ams,  73 

4.  If  a  plaintiff  who  sues  out  a  sctrs  fuUt  to  revive 
a  Judgment,  does  not  proceed  upon  it  within  a  year 
and'a  day,  it  is  a  discontinuance :  and  where,  after 
seirs/bct  was  returned,  and  a  delbult  entered  for 
want  of  not  appearing  and  pleading,  the  plaintiff 
euffbred  more  tnan  a  year  and  a  day  to  elapoe,  be- 
fore be  entered  ludgment,  It  was  held  to  be  a  dia- 
continuance,  and  the  Judgment  irregular.  FmuUr^ 
JksvdsA  V.  Otardiidtry  79 

5»  This  court  exereleea  an  equitable  Jurisdiction  ever 
Judgmente  entered  upon  bonds  and  uaiiaato  ^  at- 


low  it  tobe filed  namspre  tans,  bat  qoaabed  tbesdre 


twiMy,  and  on  the  application  of  a  eredittr,  steting 
that  a  ludgment  had  been  ftaudulenily  obtained 
upon  a  bond  and  warrant  of  attorney,  an  Issue  was 
directed  between  the  parties,  to  try  the  truth  of  the 
allegation,  and  the  plaintiff  directed  to  prove  the 
consideration  of  the  bond,  and  the  vnHtor  to  tuh- 
fmna  witnesses  in  the  name  of  the  delbndant,  to 
attend  the  trial.    FrmtAm  v.  Frmtur^  80 

8.  Where  a  ball-bond  is  taken  in  a  court  of  common 
pleas,  and  the  bail  resides  oat  of  the  county,  an 
action  may  be  maintained  by  the  assignee  of  soch 
bond  In  this  court,  who  will  grant  relief  to  the  bail, 
on  the  same  t  jrms  as  If  the  bond  liad  been  taken  ia 
this  court.  The  bail  is  bound  to  pay  ciminn  pins 
ss«C«  only.    HamoM  v.  BsIm,  80 

7.  Bail  to  the  sheriff,  as  well  as  special  ball,  will  al- 
ways  be  relieved  on  the  letum  of  the  wilt  against 
them,  upon  the  usual  terms.  «*. 

8.  Where  no  vtmms  is  laid  in  tne  body  of  the  declare, 
tlon,  the  vsaas  In  the  margin  is  sufllclent.  SsU  v. 
PmC,  81 

8.  In  an  action  of  ejectment  the  court  cannot  compel 
the  defendant  to  consent  to  a  sarvey  of  the  premi- 
ses in  his  poseeeslon.  Jtukmu,  ss  inu  JtsaMsfas^ 
V.  Hagtbovm^  83 

10.A  uiffuiu  cannot  be  issued  to  revive  a  judgment 
of  more  than  10  vears*  standing,  without  a  previoua 
•fildavit  of  the  Judgment  being  unaatiafled.  Xan- 
mmr  v.  Lifrng^  84 

11*  AAit  a  seirs  Jkt*n»  was  issued  and  returned  sdrs 
/Mf  wlihoat  aucB  4|Msvi<,  the  coart  leAued  to  al- 


ls. Aul  have  8  entire  days  in  ftill  term,  after  the  re- 
turn of  process  against  them,  within  which  to  sur- 
render their  principal ;  but  ^luiday  is  to  be  reckoned 
one  of  the  ngkt  days.    Brmm  v.  SntU,  84 

13.  In  proceedings  against  the  sheriff,  in  order  to  ob- 
tain an  attachment,  the  proceedings  until  the  at- 
tachment Is  granted  must  be  entitled  in  the  original 
cause.    Pt9fU  v  l^nri*,  160 

14.  In  an  action  of  4amtr.  if  the  tenant  be  an  i^fami  he 
most  appear  and  defend  by  Munntiea.  UiUftr  v. 
LmsUr^^  160 

15.  The  place  where  the  cause  of  action  arose  is.  jrri- 
wmfrat.  the  place  where  the  vraas  ought  to  be  laid } 
and  if  tne  defendant  shows  where  the  cause  of  ac- 
tion arose  eicluslvely,  and  that  he  has  material 
witnesaea  residing  there,  be  has  a  rlaht  to  clianga 
the  vsaas,  and  he  cannot  be  devested  of  this  right, 
unless  the  plaintiff  stipulates  to  give  evidence  aris- 
ing in  the  county  where  he  has  laid  the  veaa*, 
and  states  also,  by  aflldavit,  that  he  has  materi- 
al witnesses  aiising  in  that  county.  Durju  v. 
Onsu,  M8 

18.  A  ^ea  In  bar,  pleaded  pitit  derrtta  eeatmaeiicc,  la 
bank,  without  an  aflldavit,  cannot  be  treated  as  a 
naZUty,  but  the  plaintiff  must  either  reply  to  It,  or 
apply  to  the  court  to  have  it  set  aside.    Usaclwr  v. 

17.  In  an  action  of  debt  on  a  judonent,  the  defendant 
pleaded  mi  Ud  rsesrd,  on  which  issue  was  Joined 
on  the  9th  Sattmher,  1811,  and  the  cause  noticed 
for  trial,  for  (ktaber  term  following,  but  was  uol 
tried.  On  the  9th  Deetmbtrj  the  defendant  pleaded 
his  discharge,  under  the  insolvent  act,  dated  94th 
SepUmhatj  which  plea  was  verified  by  affidavit,  and 
a  copy  served  on  the  plaintiff's  attorney,  on  the  Isl 
Jamierv,  1819.  The  plaintiff's  attorney,  on  the 
98th  Deeembttf  1811,  served  a  notice  of  tnal  Iqr  re- 
cord,  on  the  defendant's  attorney,  residing  150 
miles  ftom  .tfttaay,  and  In  Jaaaory  tenn.  obtained 

Iudgment,  and  in  Jaly  following  gave  notice  of  tax- 
ng  coste,  to  the  defendant's  attorney,  which  was 
the  first  notice  he  had  of  the  plalntUPs  attorney 
having  proceeded  on  the  issue.  It  was  held,  that 
the  defendant  was  not  too  late.  In  Jtugtut  term, 
1819.  to  move  to  set  aside  the  Judgment ;  that  the 
plaintiff's  attorney  had  no  right  to  treat  the  plea 
paw  dsrr«<a  e*i^M«ace  as  a  nullity  :  but  should 
nave  demurred,  or  taken  Issue  on  It,  or  nave  applied 
to  the  court  to  set  it  aside,  as  being  out  of  aeason. 
Mtrgum  V.  D^/tr^  955 

18.  Though  more  than  one  continuance  has  Intervened, 
the  court  will  allow  a  defendant  to  plead  his  dis- 
charge under  the  insolvent  act,  mtacprs  taac,  oa 
pavment  of  costo,  ik, 

19.  Where  a  regular  judgment,  bv  defeult,  was  obtain- 
ed Iqr  a  lessor  of  the  plalnttfl.  In  an  action  of  ejecu 
ment,  who  went  for  a  vacant  possession,  It  was  set 
aside,  and  the  person  claiming  to  be  owner,  on  an 
aflldavit  of  menu,  was  admitted  as  a  defendant, 
on  payment  of  coste.  Wood,  ex  dna.  Eim$ntlUnf.  v. 
Wssd,  957 

90.  The  e«mis.  In  a  suit  by  tekrtfactiaM.  oa  a  judgment, 
must  be  laid  in  the  countv  in  which  the  vanu  in 
the  original  action  was  laid.  JPGiUy,  Perrigo,  SSO 

91.  The  validity  of  a  certificate  of  discharge,  under 
the  insolvent  act,  will  not  be  tried  by  affidavit,  on 
motion  for  the  insolvent's  discharge  from  custody, 
but  the  plaintiff  must  resort  to  his  action.    JVbM«  % 
JeAnMR,  951 

99.  A  challenge  lies  to  the  array,  (br  any  partiality  or 
defbult  in  the  clerk,  in  selecting  and  arraying  a  Ju- 
nr.     Oardacrv.  7Wii«r.  960 

93.  Where  a  challenge  to  tne  amy  was  made,  because 
the  clerk  drew  79  names  out  of  the  box,  and  put 
them  in  a  list,  and  then  designated  36  names  so 
drawn  to  be  a  panel  for  the  circuit,  and  the  other 
36  names  to  be  a  panel  for  the  Court  of  Common 
Pleas,  and  the  defendant  denied  the  truth  of  the 
fbct,  and  offbred  to  join  issue  thereon,  and  the 
judge  reftised  to  irant  the  viore  or  to  pass  the 
cause  on  the  calendar,  and  no  Issue  was  Joined  oa 
the  challenge  $  and  the  plaintiff,  under  these  cir- 
enmeuncea.  refbsed  to  bring  on  the  cause  to  trial : 
It  was  held,  that  the  cause  of  challenge  alleged 
was  sufficient,  and  ought  not  to  have  been  overrnl- 
ed  by  the  Judge,  but  he  should  have  appointed  fruvj, 
to  tiy  the  truth  of  the  fbct :  and  that  the  defendant 
was  net,  ilierefbre,  eatltled  to  judgment  aa  in  case 

SS3 
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of  iKiBffalt,  becfeue  the  ptdatlff  did  not  brfaif  on 
the  cauM  lo  trial,  tk 

ft.  Separate  auita  were  broQiht  by  the  eaiiie  perBona 
againat  the  maker  of  aeirefal  promlwionr  dotea,  pay- 
able to  the  aaine  peraon,  who  endorsed  ttieni  to  tho 
plalntiflT.  The  notes  were  dated  on  diffbreni  daya, 
and  were  Tor  different  anma,  payable  at  diflbrent 
times,  but  were  all  due  when  the  salts  were  com- 
menced, and  the  writs  were  Issued  and  served  at 
the  same  time  on  the  defendant.  It  was  held  that 
the  suits  could  not  be  cmutMdattd,  JTktmpMon  ▼. 
Skepkerdf  9G2 

S5.  But  it  seems,  that  where  separate  suits  am  bnwght 
on  notes  and  contracts  made  at  the  same  time,  and 
between  the  same  parties,  and  where  the  deninca 
must  be  the  same  in  all,  a  cnMotidatia*  will  be  crant- 
ed,  ik. 

W.  A  judfe  \m  Tteation  may  enlarge  the  time  for  mak- 
ing a  case.    Mmek  v.  Brown,  SM>4 

97.  In  real  actions  a  tftnA  kupmritmee  mrt»  the  rights 
of  the  party :  and  aAer  a  special  Imparlance  the 
tenant  may  vouch  to  wmrrmUjf.  WlUtbuk  v.  Shoo- 
feU.  366 

t8.  Where  a  verdict  is  set  aside  and  a  new  trial  grant- 
ed, a  copy  of  the  rule  must  be  served  on  the  plain- 
tlfr's  attorney,  before  the  defendant  can  move  for 
a  nonsuit,  for  not  proceeding  to  trial.  Jockton,  ex 
^M.  BoHj/mr  OMd  otkeirt,  r.  fFOMa,  965 

99.  Where  an  attorney  is  sued  in  an  inferior  court,  la 
which  he  is  privileged  firom  arrest,  the  cause  can- 
not be  removed  Into  this  court  by  hibeao  eormu  com 
eouoa,     Webb  v.  CtoMlantf,  966 

30.  A  commission  will  be  granted  to  examine  an  offi- 
cer in  the  army  of  the  United  Stautj  on  an  aflldavit 
of  his  being  a  material  witness  and  expected  to  be 
ordered  away.    CotdaU  v.  WiUoz,  966 

Sss  ATToanBr,  6.    costs,  9. 

paisonam. 

Sot  inoicTMBifT.    sHsairr. 

vaoHissomv  iiotbs 

1.  jff.  gave  to  Jf.  a  note  or  due  bill  in  the  following 
words  :  "  Due  to  B.  170  dollari,  value  received  ■** 
on  which  B.  endorsed  his  name  and  delivered  it  to 
C ,  who  aflerwardi  demanded  payment  of  A,  in 
JtlboHOf  who  said  be  was  goini  to  M'eto-York,  and 
would  pay  it  there,  and  jf .  afterwards  paid  the 
amount  to  B.  in  Jflno-Yerk,  and  took  bis  receipt  in 
full  for  the  due  bill,  which  still  remained  in  the 
hands  of  C,  who,  afterwards,  brouftit  a  suit  a^nat 
A.  in  the  name  of  B,  on  the  due  bill :  It  was  bold 
thnt  C.  was  not  entitled  to  recover ;  there  not  being 
•ufltcif^nt  evidence  of  notice  to  jf.  of  an  assignment 
to  C.  who  onght,  when  he  demanded  payment  otjt,, 
to  have  shown  him  the  note  and  the  endoreemenc 
thereon  by  B. ;  or  explicitly  suted  its  being  assign- 
ed by  B,    Me^hoM  v.  MiU*,  64 

9.  A  note  payable  to  B.  or  bearer  in  York  otoio  hilto  or 
opeeie^  Is  a  nefrotiable  note  under  the  statute,  and 
may  be  declared  on  as  such.  KeUk  v.  Jonoo,  190 
Where  a  promissory  note  payable  to  order,  was 
endorsed  5  years  after  it  was  due,  it  was  bela  that 
the  endorsee  was  bound,  notwithstanding,  to  prove 
a  demnnd  of  payment  or  the  maker,  and  notice  to 
the  endorsnr  ;  for  there  is  no  difference,  in  this  re- 
spect.  whether  the  note  is  endinsed  before  or  after 
it  is  due.     Berra  v.  Robinoon,  191 

4.  The  dem^and  of  payment  and  notice  of  non-pay- 
ment, in  every  case,  where  a  maker  or  drawer  ex- 
ists, IS  an  implied  condition  of  the  contract  or  en- 
dorsement, j^, 

5.  The  payee  endorser  of  a  promlssoiy  note,  who  bad 
been  sued  by  the  endorsee.  In  deftiult  of  ^e  mak- 
er, cannot  compel  the  maker  to  pay  the  coeta  of 
•uch  suit ;  the  maker  being  liable  to  the  payee  for 
the  amount  of  the  note  only.  Simpoon,  v.  GrAu  131 

6.  A  note  by  which  J§.  promised  to  pay  the  p7k  D, 
and  Companv  of  a  turnpike  road  135  dollara,  for 
>lee  skarfs  of  the  capital  stock  of  tlie  corporation, 
and  at  such  time  and  place  as  the  piesident,  direc- 
tors and  company  should  require,  is  a  good  promis- 
Bory  note,  within  the  statute,  and  may  be  declared 
on  as  such.  7^  P.  ^  D.  and  Cotnaay  ^  tAs  Qo- 
thon  and  Minirink  Turnpike  v.  HnrUn,  917 

7t  Every  note  within  the  sutute  imports  a  oonsider- 
•tlon,  unless  the  contrary  appoan  In  tho  note  it- 
*«*^  ib. 

B,  A,  In  1006  mva  B,  a  promlssoiy  note  payable  on 
demand,  whfeli  B,  afterwards  tnasfened  to  C. 
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who.  In  1810,  sned  jS.  on  the  note,  before  a  Joallea, 
and  recovered  the  amount,  though  A.  had  asevi- 
ously  paid  it  to  B,  It  was  held  thai  C  Utok  the 
note  subject  to  all  equity  between  df.  and  B. ;  bat 
that  A.  ought  to  have  set  up  the  payment  to  B.  as  a 
defence  U>  the  suit  brought  by  C^  and  not  bavmf 
done  so,  he  conld  not  make  the  recovery  apinat 
him.  tlie  ground  of  an  acti<m  for  money  haid  and 
received  i^nst  B*    Leomis  v.  Fmleer.  944 

9.  A  promissory  note  of  a  third  person  taken  for  goods 
sold  and  defivered,  is  no  payment,  unleea  the 
dor  expressly  agrees  to  take  it  absolutely  in 
ment.    Jokneonv.  Weed  omd  omotka-, 

10.  And  where  a  note  was  taken  hi  pavmmt,  aad  a 
receipt  in  fUll  given  by  the  vendor,  lor  the  goods; 
it  was  held  to  be  a  question  of  fact,  for  a  Jniy  la 
decide,  under  all  circumstances,  whether 
such  a  special  agreement  or  not, 

11.  Separate  suits  were  brought  by  the  end 
promissory  note  against  the  endcnicMr  and 
the  suit  against  the  endorser  Jt,  became  special  baO. 
The  plaintiff  recovered  judgments  in  both  snilB,  in 
Jiuguety  1810,  and  •JL/a.  isaued  against  the  maker, 
waa  returned,  in  STooomkor,  satiified.  A  c«.  ea. 
was  issued  on  the  Judgment  against  the  oadoiaor, 
which  was  returned  non  est  iaeratas.  In  Jmmmmrj, 
1811,  and  an  action  of  debt  was  brooght  on  the  le- 
Cognisauce  against  his  bail,  who  pleaded  payment, 
dec.  It  was  held,  that  the  reccwnieance  being  for- 
feited, there  must  be  Judgment  lor  the  penalty  ;  bal 
the  payment  by  tlie  maker,  might  be  shown  la  mi- 
tigation of  damages,  so  that  damages  should  be  as- 
sessed for  tlie  costs  only  of  the  suit,  againot  the 
principal  \  or  Judgment  pro  ybnac  might  be  catoicd 
for  the  penalty,  and  execution  taken  out,  for  such 
damagea,  and  the  coats  of  the  salt  againot  the  baiL 
ypattter  V.  ZArd, 


BOSSBSSIOn. 
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rowBB  or  ATTonirar. 

fieS  DSBD,  9. 
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aacBirr. 

Where  A.  sued  A.  on  a  eontraet  for  the  delHeiy  of 
goods,  and  a  settlement  was  made  betweea  chem, 
and  B.  gave  A,  a  receipt  In  ftell  for  the  balaaee  dna 
for  the  goode  dellveree  •,  this  waa  Add  no  bar  lo  a 
suboequent  aetion  by  B»  against  A,  for  a  — 'ifiissama, 
in  regard  to  the  goods,  part  of  tbe  onbjrct  of  the 
same  contract,  and  not  delivered,  but  loot,  no  B. 
ailofDd,  by  tbemlooondactef  «C    Jlraaar  ▼.  JUjib. 

aaciTAU 

Boo  riTBBT. 

axcoBO. 

1.  On  the  ioine  of  bkI  cief  record,  the  record  of  a  lad^ 
ment  was  produced,  to  rebut  which  the  plautin 
produced  a  rule  of  the  court,  subsequent  to  the 
itidgment,  setting  it  aside  for  Irregularhy  :  it  was 
held  that  the  entry  of  tbe  rule  on  the  minates 
eould  not  be  received  as  evidence  against  the  re- 
cord, which  imports  verity,  and  can  he  tried  only 
by  itself;  but  the  vocotmr  must  be  eiut4led  and 
tered  of  record.     CreswcU  v.  Fymat, 

9*  No  proceeding  Is  regarded  aa  matter  of  reeord, 
tU  it  ia  enrolled,  a 

aBOIITBV   or  DBBOS. 

See  DBBD,  7,  8» 

aaueioos  coareaATtea. 
Boo  coaroBATiov. 

aanT. 
SssLaAsa. 

aSSBBVATIOV* 

Am   M«Birr,  flL    B^Bcmairr,  19. 
ei.A0suM  raaoiT,  7. 
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Am  nuv»  aro  rsAVDVLairr  oMfysTAiroaa,  1.  9.  SL 

6,6. 

•eiSl  FAOIAi. 

Am  PBACTiCBf  4.  9, 10.    Bxaevnoir,  ^ 

•SAiniir't  WA«si. 

*  If,  doring  a  Toyiig«,  a  Maman  ii  eomiMHed  to  laava 
tbe  ship,  on  account  of  ill  ussje  and  cruel  treat- 
ment, by  the  master,  or  tbroQEb  his  agency,  and  for 
fear  of  hie  peraonal  lafety ,  It  it  not  a  caae  of  rolnn- 
tary  deeertloa,  and  the  teaman  it  entitled  to  hli 
fliU  wafea  for  tbe  whole  Toyage.    Wmr4  t.  Awua. 

t  A  Maman  ■Icned  articles  tor  a  voyage,  at  he  un- 
derttood,  and  as  wai  represented  to  faira  by  tbe 
master,  from  JiTnf-Yvrk  to  AnJuaigti  and  back ; 
thoiicb  tbe  articles  were,  in  fact,  for  a  Toyage  from 
MiddUtommf  Conmctieutj  to  anv  port  or  ports  in  Em- 
nptf  for  3  years,  and  back  to  the  Utated  Stoic*.  The 
Yessel  went  from  JV<w-r«r*  to  SieUf,  8*rdimim  and 
Meuinoj  at  which  places  she  disposed  of  her  ouU 
ward  cargo,  and  took  in  a  load  of  salt,  at  Mudna, 
where  she  lay  7  months,  during  most  or  which  time 
the  captain  was  absent.  She  left  JVcmmo,  for  Go(> 
Unhurgkf  and  was.  afterwards,  captured  off  Muur- 
CO,  by  a  ^«iicA  privateer,  and  carried  into  Toktigo^ 
in  jt/'nea,  and  there  condemned.  The  seaman 
brought  an  action  to  recover  bis  wages  for  the 
whole  voyagBi  and  also  for  a  breach  of  the  stlpping 
articles.  It  was  held,  that  he  was  eLtitled  to 
wages  from  JVew-York  to  Mtsrina,  and  during  the 
stay  there,  the  detention  being  an  act  of  the  cap- 
tain j  but  not  fkom  JViMftao,  that  being  a  new  inters 
mediate  voyage ;  and  the  capture  put  an  end  to  the 
fteight,  as  well  as  the  wages  for  tltat  voyage.  Mmr- 
rsy  V.  Kellogg,  327 . 

j  Seamen  signed  articles  for  a  voyage  ftrom  A^- 
Tork  to  Jfbrth  Carolina^  and  thence  to  a  port  in  £a- 
rope.  The  vessel  went  from  ^rt10-York  to  JVorCA 
Qtrolina,  in  ballast,  and  there  took  in  a  cargo  and 
aalled  for  Europe  i  but  was  compelled,  in  conse- 
quence of  springing  a  leak,  to  put  Into  JVew- Forlc,  for 
repafra.  The  seamen  made  no  application,  under 
the  law  of  the  Uiuted  Statu,  for  repairs  j  but  the 
owneiJ  voluntarily  caused  repairs  to  be  mode  j  and 
after  the  repairs,  the  vessel  was,  In  the  opiolon  of 
the  master  carpenter  and  three  shipbuilders,  pet- 
fbctty  seaworthy  ;  though  sevM  Journeymen  car- 
penter* wore  of  opinion  that  she  was  not  sea- 
worthy i  an  J  on  that  ground  tbe  seamen  refused  to 
proceed  on  the  voyage.  No  freight  was  earned  at 
JV>i9-K«rft,  the  cargo  having  been  landed,  for  the 
purpose  only  of  repairs,  and  was  reladen  when 
they  were  completed.  In  an  action  brought  by  ona 
of  the  seamen  for  bis  wages.  It  was  held,  that  he 
was  not  entitled  to  recover,  toere  being  no  freight 
earned,  nor  any  loss  of  voyage  imputable  to  the 
master  or  owneis.    Porttr  v.  «fadr«iM,  350 

saT-<5fr. 
8h  JUSTioa's  oouaT,  13, 14, 15. 

sHcai  rr« 

a.  Wbflfe  aa  indeatnra  of  assigiwMBt  of  prisoners 
from  the  old  to  the  new  aketMr,  spaeillad  a  aalt  Iqr 
tlia  title  af ««  TWIsMrffs,  8mitk  t  09,  v.  Juisfcws," 
thhi  was  held  sulllelently  eertala  withoat  glvtef 
tha  mraties  of  all  the  plaiatiA,  at  lafga ;  and  was  a 
sttflleiant  notiea  to  the  new  atierlff  i^the  azecatioB 
•gainst  the  prisonar.  TaOmadgw  mid  ttkan  v.  JUdU 
awMl,  8S 

S.  Wliere  the  bond  taken  bv  a  new  aheriff,  for  bia 
•aanrlty  on  gmntini  tlia  libaitlea  of  tke  ipMl  to  a 
prlaaner  in  exeeutlMi,  aUted  the  amonat  of  tbe 
•jmentlon.  for  wbieb  be  was  In  eostody,  it  waa 
iMid  conainsiva  as  to  tbe  Act,  aa  that  the  sberUr,  in 
an  action,  afterwards,  agsinst  him  Ibr  nn  osiiapii, 
eouid  not  allege  that  it  was  not  th*  true  som,  or 
that  he  had  not  notice  of  the  true  som,  before  ttia 
aacape,  |§. 

%  An  action  of  a$nmf*U  lies  against  a  sheri/L  for 
the  amount  of  the  sale  of  foods  bv  him,  under  a 
^..«^.  mp9„^^  though  toe  pvcoatar  to  w|iom 


iha  fDoda  «•  doMvoind,  inftim  lo  par  Ar  ikwi. 
Dsatoa  aad  Mkmi  v.  LtwhtgHtm,  04 

4.  When  a  sheriff  returns,  that  be  has  levied  on  the 
foods  of  the  defendant,  to  the  value  of  the  debt 
and  damages  in  the  exeeutioB,  wliether  he  is  bound 
by  the  value  returned  or  not ;  doMatiir,  ib» 

&  If  the  sheriff  delivers  goods  seiaed  and  eold  on 
•zeotttion,  without  receiving  the  money,  be  is  an* 
aweraUe  for  the  amount,  ik. 

6.  Baak  sAarMf  or  shares  in  a  paMac  librmry,  being 
man  ck^te*  w  asciMi,  eaanot  be  aeized  and  sold  un- 
der an  execution,  ib. 

7.  A  sheriff  may  look  to  the  attorney  in  the  suit,  for 
bis  fees.    OusMrAsne  v.  i^sy,  114 

0.  And  admitting  that  be  may  look  to  the  client,  in 
tbe  flrst  instanee,  yet  if  be  elecu  to  sue  tbe  attor* 
ney,  .without  making  nnir  demand  of  the  client, 
especially  after  a  lapse  of  jS  yews,  it  is  a  waiver  or 
his  right  to  eall  co  Jibe  cUent,  ik, 

0.  Wbem  Jt»  sued  out  an  ntlachment  against  B,  for 
not  performing  an  award,  retuniaUe  the  SlOth  Jtfay, 
and  delivered  it  to  tbe  sheriff,  who  arresUNi  B,  on 
tlie  31st  Mmf,  and  the  parties  appeared  in  court  on 
the  1st  Juaui  it  waa  liald,  that  it  was  lawfVil  for 
the  sheriff  to  arrest  a  party  on  the  return  day  of  the 
attachment,  but  as  A.  bad  given  him  no  direction 
to  make  the  arrest  afterwards,  no  action  of 
would  lie  against  jS.  but  tbe  trespass,  if  any, 
eomraitled  by  the  eberiff.    Mams  t.  Fnemtuk,     117 

10.  A  party  who  sues  out  and  delivers  to  a  sheriff,  a 
valid  process,  is  not  responsible  for  any  Irregularitv 
of  Um  elieriff  in  executing  tbe  process,  unless  it 
appears,  affirmatively,  tbat  the  sheriff  acted  by  his 
orders:  for  tlte  party  is  answerable  only  for  the 
validity  of  the  piocess,  and  for  good  (kith,in  suing 
it  out,  ik. 

11.  Wlietber  an  assent  to  tbe  tieepam.  afterwards,  by 
tbe  party,  will,  in  such  ease,  make  him  a  trespasser 
uk  imitio  1  diiti'fsisr,  ib, 

IS.  The  act  of  the  5th  jtfrUf  1810,  (sass.  33.  c.  187,)  is 
intended  only  for  the  relief  of  tbe  sheriff,  coroner, 
or  other  officer,  when  sued  for  an  escape.  Mandell. 
Jlstifiutf  ^c.  V.  Bmrrf  tmd  atJUn,  934 

13.  Where  an  action,  therefore,  is  brought  by  the  aa- 
signee  of  the  bond  given  to  tbe  sherUK  on  granting 
the  gaol  liberties,  against  the  original  debtor  and  hia 
aureties,  on  the  bond,  a  voluntary  return  alter  a 
voluntary  escape,  and  before  suit  brought,  is  no  de- 
fence ;  and  tbe  assignee  may  recover  the  amount  of 
tbe  debt  in  tbe  original  suit,  though  no  suit  has  been 
brought  against  the  sheriff  for  the  escape,  it, 

14*  Where  a  defendant,  arrested-  on  ia<n«  process, 
having  been  surrendered  into  tlie  custody  of  tbe 
aberit^  by  his  bail,  was  permitted  to  go  at  large, 
within  the  liberties  of  the  gaol,  on  giving  a  bond  as 
security  to  the  slieriff,  in  the  usual  form,  and  after- 
wards escaped,  and  went  bayond  the  liberties,  and 
tbe  sheriff,  on  tbe  1st  Octobmr.  1810,  assigned  tiM 
bond  to  the  plaintiff,  whobrougbtan  action  thereon; 
it  wea  held,  that  the  taking  of  the  bond  was  author- 
ized by  the  act  of  the  30th  JUunk,  1801,  (tets.  94.  c. 
91,)  tbe  dafondant  being  in  custody  on  civil  process 
only ;  and  the  bond,  therefore,  assignable,  under  the 
act  of  tbe  98tb  JHorcA,  1800.  f  ««m.  38.  c.  148.)  Aet- 
loflr,  JSaaigiuttf  ^c.  v.  Mam-a  4*  Browm,  300 

15.  Toe  plaintiff  in  tbe  suit  on  such  a  bond,  assigned 
.    by  tbe  sheriff,  is  prisia  /aeU  entitled  to  recover  the 

whole  debt  due  in  tbe  original  suit ;  or,  at  least,  as 
much  as  ho  has  actually  lost  by  the  eacape,  ib, 

16.  A  sheriff  is  entitled  to  bis  reasonable  lees  and  ex- 
pensea.  for  bringing  up  a  fimner  shariff,  on  an  attach- 
ment, for  a  contempt  in  not  returning  process.  Smith 
r.BirdMM,  3B8 

17.  Where  a  depotv  sbeiiff  anesled  a  defendant,  on  an 
execution,  and  left  him  in  the  custody  of  two  bro- 
thers of  the  defendant,  and  went  to  asrve  other  pro- 
ceas,  and  did  not  take  him  to  gaol  until  the  next 
day:  it  was  bald  to  be  an  eacape,  for  which  the 
aheiiff  was  liable ;  the  persona  In  whose  custody  tba 
paitr  was  left,  having  no  authority  to  detain  him, 
Ui  the  nhatnoi  of  tbe  dapoty  shariff.    PaisMr  v. 


BiM8xncoTioiv,9,S,4.  orvrcaa,fi,3,4.-  rLSAniiro,5. 


•si.Avns. 


1.  jf .,  the  owner  of  a  slave  In  tbls  state,  went  Into  Ver- 
mont to  redalm  the  slave  who  had  run  away  ftom 
the  service  of  his  master,  and^esided  there  as  a  IVee 
.4.  took  tha.ilikV9,  Ji^  while  In  his  posses- 


INDEX. 


out  9M  •tiaeliiMac  ifAliMt  Um  itaw, 
Idt  k  debt,  wn  which  the  elave  wm  erietted  by  ea 
•Acer,  And  forcibly  uken  out  of  the  poutmion  of 
Jt,  and  iinpriaoned  in  rmwmmt.  A,  afterwarde 
hrouftit  an  action  of  tretpaai  afainat  B,  in  this  Male, 
Ibr  uking  away  bla  liave;  and  H  waa  held,  that 
nnder  the  law  of  the  VnUiti  Suutj  ^.  had  a  right  to 
icclalm  hia  alave,  aa  a  fufltlve  fttMn  aenrloe :  and 
Uial,  at  the  slave  waa  Incapable  of  contracting  a 
debt,  the  attachment  waa  illegal  and  Toid,  and  no 
JiMtlflcatlon  to  Jr.  who  waa  guilty  of  traipaaa,  for 
which  an  action  weold  lie  in  thia  itate.     Gicn  ▼. 

FerW  declarationB  aade  noro  than  twenty  yean 
afB,  by  the  owner  of  •  elaTo,  that  Im  purchaaed  her 
to  make  her  free,  and  that  he  meant  her  to  bo  tfVee, 
were  held  to  bo  a  nwaamiaBion  of  aoch  alave.  iVtUa 
▼.  Lase,  144 

Whether  alnee  the  ■Catute  of  the  8th  jf^rO,  1801, 
(MM.  94.  e.  988,)  a  ■lave  can  be  aanuniittod  with- 
ont  oome  iuetfument  in  writing  f    Q^iur*.  iJb, 

The  overteen  of  the  poor  of  the  town  or  O.  gave  a 
eertillcate  in  writing,  *•  that  the  bearer  J.  the  alavo 
of  tf.,  wma  under  the  age  of  lifty  yean,  and  of  snfli« 
cient  ability  to  get  hli  living  ;'*  and  at  the  bottom 
of  the  cenmcat%it  waa  written ;  •*  and  we  do  here- 
by manamit  the  name  ;*'  and  the  whole  signed  by 
the  overseers,  but  net  bv  ilie  execnton  of  Jf.  to 
whom  the  slave  belonged,  and  the  cerllficate  waa 
recorded  (n  tlie  office  of  tne  cleric  of  tlie  town ;  k 
waa  held,  that  the  certifirato  being  recorded  at  the 
leduest  oi  H,  the  owner  of  the  slave,  was  conclnaive 
evidence  to  charge  tlie  town  with  Uw  fliture 
lenance  of  such  slave,  when  a  pauper 
^Hmfkima  v.  FiM  ^  Ymmg,  Oesrsssr*,  ^. 


Whether  the  slave  was  duly  manumitted  or  not,  aa 
respected  his  fornier  owner,  waa  a  question  between 
the  slave  and  such  farmer  owner,  with  which  the 
town  had  no  concern  ;  but  It  M«es  this  waa  a  auffl- 
cftent  manumission  to  eonclude  tlie  owner,  •*• 

•«u>iaa  er  ma  oaiTno  statss 

Sh  RAOBAi  cearvs. 


1787,  Feb.  96. 

1788,  Feb.  6. 


-,  March  6. 
>,  March  90. 
■,  March  91. 


-,  March  94. 

^  Match  30.    0eaa.  94.  e.  91. 


STATOTBS  coRiTaoan,  BirLAiKno  en  cirno* 

.J.  10.  c.  44.  a.  9.    (Frauda.)       ,»* 
I.  II.  c  C    (Forcible  Entnoa,  JtcO 

-^,  Feb.  8.    fleas.  11.  c  9.    (Popular  Actlona,)  951 
1799,  March  14.    Beai.  15.  c.  1&.  s.  13.    (fliato  Mort- 

■■■MM    ^  lOQ 

1798,  March  97.    flees.  91.  c.  65.    (fltoambeata,)     507 

,  April  9.    flcss.  91.  c.  79.    (Aliens,)  303 

1801,  Feb.  90.    flcss.  94.  c.  10.  s.  8.   (Court  of  Emwsj^ 

Beai.  94.  c.  18.    (Bastardy,)  119 

Bess.  94.  e.  98.  a.  99.   (Escapee,)  88 

94.  €.37.0. 4.   (Iftouhlo  Coat%> 

94.  e.  58.  a.  19, 13.    (CflmesO 

0eaa.94.c88.   (Inaolvont  Debtors) 

(Gaol  LIbertiMO 

—-.April  7.    0eaa.  94.  e.  170.  a.  5.    (Coats,)       *tM 

,  April  8.    Bess.  94.  c  183.    (Limitations,)       181 

Bess.  94.  c.  188.  a.  3.    (Slaves,)       144 
Bees.  94.  e.  180.  a.  19.     (H^80wayS|) 

aVWfl  OwfFe  vQw 

1809,  April  5^   Seas.  98.  a.  88.  a.  8.    (Military  Landa^^ 

— , .    Bess.  98.  c.  94.    (Bteamboata,)         507 

1805,  March  9.    fleas.  98.  c  99.    Tttmpike,)    958,357 

1807,  April  8.    flcss.  30.  c  185.    (Bteamboata,)       507 

1808,  AprU  11.     Beai.  31.  c  904.     (95  Dollar  Act.} 

73.  138.  3U 
— ,  "».    flees.  31.  c.  995.    (fltenmhoat,)      Sfft 

1809,  Mai«h98.    Base.  39.  c  148.     (Gaol  UbertlMO 

1810,  Maieh  30.    fleas.  33.  e.  99.  a.  3.    (Bnatardy,)  1 19 
^— ,  April  5.    Bess.  33.  c.  187.  a.  3.    (Eacapea.)    934 

1811,  Apra3.    Bess.  34.  c  193.  a.  I.    (Insolvent  Debt- 
re,)  181 

April  9.    fleas.  34.  c  198.  a.  18.    (POrt  WaidoM. 

a.SM.c900.    (moambonti,) 


STUAlinOATS. 

9m  oiuacsBV,  Ui 


peieon  cannot  lawAilly  enter  on  tho  tends 
autckkridf  ImdmuMj  snd  cut  and  carry  away 
growing  thereon,  even  with  their  cooseni 
where  a  pereon,  with  the  license  of  the . 
of  the  tribe,  eiitored  and  cut  down  treee  of  wl 
he  made  shingles ;  it  was  held  that  he  was  a 
and  acquired  no  property  in  tho  ' 

V. 


LAPDS. 


Where  a  survey  of  land  was  aude  by  tho 
and  under  the  obsorvatioa  of  the  gnntoe,  k. 
held  that  he  could  not,  afterwards,  especially  after 
the  lapse  of  twenty-eix  years,  vary  the  location,  hoi 
must  be  drenied  as  havinc  assented  to  the  snrvey  i 
made.    JscicM«,  ex  dna.  A^aoci0«i*,  v. 


9.  Bludur*t  map  of  the  snrvey  of  tho  Hmgkk 
made  in  1754,  was  held  not  to  be  concfamve, 
it  differed  from  the  actual  surrey  or  field4ioah 
Igr  him.    Jsdk«*n,  cs  dsau  Jsdwia,  v.  Jif  , 


TOWP. 

1.  The  inhabitants  of  a  town,  int  being  1 

are  Incapable,  in  law,  to  take  an  estate  in  fee  ^ 
a  prvviM  in  a  deed  to  df.  datod  in  I7V,  reeenriM  » 
the  Inhabitants  of  Asdkc^cr,  not  incorporated,  a  rifditt 
to  cut  wood  on  the  land  conveyed,  when  not  en- 
cloeed,  was  held  void.    MmrmkMk  v  WuAr^tk,     13 

9.  If  such  a  reservation  were  operative,  it  wooM  on|y 
give  the  right  to  the  inhabitanta  of  the  town,  livtag 
at  the  timeoftiie  grant,  as  the  yrsete  ooBtalnod  no 
words  of  perpetuity,  4k. 

TOIA. 

.  81m  TuanriBB,  1, 9. 

TBBSVAH. 

1.  A  party  who  sues  o«it  and  dollveva  to  a  ahoritf  vaM 
process,  is  not  responsible  for  any  Irregutarity  of  Ihi 
aheriff  la  executing  such  process,  unlees  it 
affirmatively,  that  the  sheriff  actod  by  the  < 
the  party,  wlien  the  trespaas  was  committed : 
party  being  answerable  only  fbr  the  validity  of 
mocees,  and  good  faith  in  aulng  k 

9.  Whether  an  aaaenf,  afterwarda,  by  ibe  poify, 
Irsapass,  will  make  him  a  treapaaaer  mk  mi  ' 
fstar.    A4mma  v.  Frttmmm^ 

3.  But  if  so,  such  assent  must  bo  dear  and 
and  founded  on  a  ftaXk  knowledge  of  the 

4.  Where  Ji  sued  cmt  an  attachment  Bl 
not  performing  an  award.  returaaUo  on  tho 
JIfay,  and  delivered  It  to  the  aheriff,  who 
B.  on  the  3Ist  JMtaf,  It  WMhoM,  that  .«.lmi 


7. 


on  no  direction  to  tho  sheriff,  to  make  the 
after  the  rstnm  day,  waa  not  Ifable  in  aa 
traepaaa. 

Where  the  dog  of  ^.  Is  on  the  tend  of  B>. 
Ibwls.  and  In  the  net  of  destroying 
lawflilly  aboot  the  dog,  In  the 
dog  were  chaalng  and  killing 
churned  and  uaoftel  animals. 
And  it  is  enough  that  the  fbwl  ia  on  tho  Inad  ef  A 
without  showing  property  in  the  fhwl,  ». 

And  the  Jury  are  to  decMe  whether  the  kflUnf  of  tha 
dog  la  Justlflod  by  the  necessity  of  tho  WBa,aad 
waa  requlaito  to  prsaerve  the  fowl.  A. 

A,  lent  hIa  wagon  to  B,  aad  C.  wlw  pot  tlwlr  owb 
horsee  to  it ;  and  A.,  at  tho  Invitation  of  B.  and  C, 
rode  whh  them  in  the  wngon.  A.,  in  drlvlaff  tho 
ran  with  ao  much  vie' 
e^  #>.,  who  waa  before  the  WBgoa  In 
Bnd  had  turned  out  to  avoid  it,  that  Ibe 
wounded  by  the  tongue  of  the  warn.  In 
quence  of  which  he  died.  In  an  actmi  of  i 
brought  by  />.  afeinst  A^  B.  and  C,  it 
that  A.  was  not  a  mere  passenger,  but 
Mo  with  B,  aad  C  fbr  a  >4ac  trsiyaM.  Msiso  v. 
JSy  and  sl/kcre, 

8lM  SLAVBS.    SMBBtrr,  9,  I9l 

TBBSrASS  qVABB  CI.A0iVII   rBBOIT. 

I.  An  agioemant  fbr  tho  purehaaa  of  tend, 

of  llaelfl  amount  to  a  licenaa  to  the  porehnaer  to  o»> 
tfff  on  tho  land ;  nor  does  b  lieai 


INDEX. 


a  iwrilwliiii  •*  (M  sad  coimBM  tbe  Umber.    Au^ 

9.  And  when  •  ^m^mi,  after  mi  agreement  to  purehaae 
land,  ente  rJ  tad  eut  linber.and  the  agreement 
wae  afte:  *m^^  leicinded  by  him,  he  was  held  lia- 
ble, at  a  fierpawcr,  ^ .         •*• 

9  A  pertoa  miMt  have  the  actual  and  lawftil  posses- 
•flon  of  real  property,  to  enable  him  to  mainuin 
uespnM.    jttnf  0flMs<  ▼.  Ttmpkitu  asd  DuMMam,    61 

4  Tbe  lands  of  Jt.  and  B,  were  separated  by  a  crooked 
fence,  and  J§.  showed  to  B,  two  extreme  points  of 
the  division  line,  and  declared  that  the  true  bound- 
ary  line  was  a  straight  line;  and  B,  caused  a 
etralgtit  line  to  be  run  between  the  two  points,  and 
put  up  another  ^Mce  accordingly,  by  which  he  in- 
cluded some  of  ibe  land  which  had  been  in  the  pos- 
session of  ^.  and  his  ancestors  above  S5  years ;  and 
before  tbe  fence  was  put  up  A,  gave  notice  to  B, 
not  to  erect  it ;  and  after  it  was  put  up,  Ji»  came  and 
pulled  it  down.  In  an  action  of  trespass  brought 
against  A,  by  B.  It  was  held,  that  the  parol  declara- 
tioii  of  A,  wa?  not  suAcient  to  change  the  poeses^ 
•ioii  J  and  having  availed  himself  of  the  (seas  pent- 
teitfui,  his  prt/ious  admission  did  not  sanction  the 
change  of  tbe  boundary  line.  StMyvcsaat  v.  7^m9- 
kuuand  DuaMmmj  el 

«b  jS,  let  a  farm  to  Jr.  for  six  yean  fh»m  Jfsv,  1805,  and 
B.  avreed  **  to  render  and  pay  to  Jt,  the  one  half 
of  all  the  wheat,  rye,  com,  and  other  grain  raised 
on  tbe  fhrm  in  each  year,**  Jtc. ;  and  It  was  agreed 
rhat  either  party  mipit  put  an  end  to  the  lease,  giv- 
ing six  months'  ootlee ;  but  if  A.  nve  notice  to 
anit,  he  was  to  aUow  B.  "  for  preparing  the  ground 
for  seed,  and  any  other  extra  labor.**  In  the  antumn 
ef  18M,  B,  sowed  the  ground  with  wheat.  Jtc.  la 
JiUruanr,  1809.  Jt,  gave  him  notice  to  quit,  and  he 
accordingly  left  the  nremlses.  In  .foMasry,  1809,  the 
sberiif,  by  virtue  or  an  execution,  seised  all  tbe 
goods  and  chattels  of  B,  and  sold  all  the  right  and 
title  of  B,  to  the  wheat,  Jfcc.  then  growing  on  the 
Ikrm,  to  I7.|  tbe  highest  bidder,  who,  in  the  sum- 
mer, entered  on  the  form,  to  reap  the  wheat,  and 
while  reaping,  A,  with  his  servants,  entered  and 
drove  him  out,  and  took  and  carried  away  the 
wheat,  itc  It  was  held,  that  B,  had  the  Interest 
in  the  whole  crop,  until  be  bad  separated  and  deliv- 
ered jf.*«  proportion,  the  reservation  being  as  rent ; 
and  that  the  sberlir's  sale  of  this  right,  Jtc  was 
valid,  and  D.  had  a  right  of  ingress,  he.  to  gather 
and  carry  away  tbe  crop,  and  might  maintain  (re*. 
pas*  f  ears  doososi  >Vi|gi(  against  jf.  and  his  servants, 
ftsioort  V.  ihmghif,  106 

6.  Jt.  asalzned  to  B.  oil  his  Interest  In  wheat  crowinc 
on  the  land  of  C.  which  had  been  hired  anu  sowed 
by  Jt.  on  shares ;  It  was  held,  that  an  action  of 
tresp'iss  for  cutting  and  carrying  away  the  wheat, 
could  not  be  maintained  in  the  name  of  A.  by  his 
assignee,  B.,  but  the  sute  should  be  in  tbe  name  of 
B.  to  whom  the  property  was  transforrsd.  OsrCsr 
V.  JarWy  143 

7.  Jt.  by  a  permanent  lease,  eonveved  a  farm  to  B.  re- 
serving all  tbe  mlll-eeata  with  the  prlTlleges  there- 
of.  C.  purchased  tbe  form  of  B. ;  and  />.,  while  in 
posseestnn  of  the  form  under  C,  entered  into  an 
agreement  wKh  ^.,  by  which  Jt.  agreed  to  permit  D. 
to  erect  a  dam  and  mill  on  a  creek,  within  the 
bounds  of  tbe  farm  conveyed  to  B.  C.  afterwards 
enld  tbe  form,  as  described  in  tbe  lease,  to  £.,  and 
D.  having  oaitted  possession,  £.  pulled  down  the 
mills  erected  by  him,  and  ^.  thereupon  brought  an 
action  of  trmpsss  foers  sleaswa/^vjftt  dlainst  B,  It 
was  bMid,  that  the  entry  of  D.  under  the  agreement 

Sith  .f .,  and  the  erection  of  the  mill,  Ace.  was  so 
r  a  severance  of  the  fteehold,  that  the  mill,  thenee- 
fbrth,  became  a  distinct  and  separate  close,  and  did 
not  pass  to  £.  by  the  conveyance  of  the  form  held 
under  the  lease ;  and  that  D.  having  the  right,  the 
mill,  thoueh  not  in  his  actual  possession,  remained 
his  cls«r,  for  the  breach  of  which  he  might  main- 
tain trespass  against  £.      Fen  Usassslssr  v.  Ten 

377 


raovnaj 
Where  goods  are  seiaed  by  viitoe  of  legal  prDcess,  and 
are  in  the  custody  of  the  law,  Irsesr  wUI  not  lb  for 
"^ —     Jtoasrv.JUilb,  381 


person  **  going  to  and  foom  a  b1acksmh'.t*s  shop,  to 
which  he  usually  resorts,*'  fWun  the  poyi  lent  of  toll, 
It  was  held,  that  to  be  entitled  to  this  exem|ition, 
tbe  penon  must  go  to  such  blacksmith's  shop,  for 
the  express  purpose  of  having  work  done  at  the  time ; 
and  that  going  there  with  articles  to  poy  for  work 
done  at  a  former  time,  does  not  entitle  a  persou  fe 
tbe  exemption.    SEmfton  v.  Herriety  356 

S.  Where  a  turnpike  act  exempted  persons  going  to 
their  usual  blacksmith's  shop,  Itc.  from  the  payment 
of  toll ;  it  was  held,  that  a  perron  who  had  carried 
a  load  of  goods  to  market,  and  on  bis  return,  stopped 
at  the  blacksmith's  slum,  to  get  work  done,  was  not 
entitled  to  the  exemptien  from  tdl,  on  his  return 
home.  The  going  to  the  blacksmith's  shop  must  be 
the  principal,  not  the  incidental  business,  to  bringit 
within  the  exemption.    Strottsa  v.  ifoMcf,         357 

4m  coaroaATion* 


VAMAIieS. 

In  an  action  of  debt  against  a  sheriff  for  an  escape  of  a 

{prisoner,  in  his  custody,  mi  execution,  tbe  plalntilT, 
n  hb  declaration,  alleged  a  Judgment  recovered  la 
the  Court  of  Common  Fleas,  of  the  term  of  .^agvjt, 
1807,  held  at  S^lcm,  in  the  county  of  fKaaUmfUmy  Itc. 
and  in  tbe  record  of  the  Judgment,  produced  at  the 
trial,  tbe  place  or  town  where  the  court  was  held, 
was  not  mentioned :  it  was  held  that  the  variance 
was  immaleiial.    Psfsv.  M'ssds,  68 

vsnva. 

Cm  PBACTica,  7. 14. 19. 


TvanriKB. 
1  Where  a  tunplka  act  (ssss.  9B,t*V)  exempted  a 


Mm  cMAUcaaT,  7, 8, 9, 19 

VBMBU. 

Sm  WABoaifs  or  thb  roav  or  niw«Teaa« 

w 

WAaoans  or  thu  pout  of  naw  voaa. 

A  vesael  above  60  tons,  coming  fhun  Oimeaiad^ 
through  tbe  Ssaod,  to  the  port  ctJftm-Tgrk^  thongh 
a  fwtUrad  vessel,  and  not  naving  a  coasting  license, 
yet  oelng  actually  employed  in  tbe  coasting  trade,  b 
not  liable  to  the  penaltv  given  by  the  It'th  section 
of  the  act  (ssss.  34.  c.  198)  relative  to  the  wardens 
of  the  port  of  Jtflsm-Yofit,  for  not  being  reported  te 
the  office  of  the  wardens,  within  48  boon  after  hei 
arrival.  OrigwM  v.  Muttr  and  MWdias  ^  JV>» 
Tsr*,  71 

WAmaAifTS  or  ATreansv. 

Sm  raAOTica,  S. 

WILL. 

Sm  OBVisa. 
wiTfiass. 

1.  Jt.,  administrator  of  J.,  brooght  an  action  of  cov»> 
nant  for  100  pounds,  against  C. ;  and  at  the  trial, 
the  husband  of  the  Iniestata  was  oflbred  as  a  wit 
ness  on  the  part  of  the  plalalMT,  and  being  oltjected 
to,  he,  In  consideration  of  sos  dsller,  executed  a 
lease  to  the  plaintUr,  "  of  all  fight,  foe.  to  any  sum 
of  m<Niey  which  might  be  recovered  In  the  cause." 
It  was  held  that  C.liad  an  intersst  in  the  subject 
matter  of  the  suit,  which  might  be  released  ;  and 
that  the  release  executed  by  nim  was  sufKcbnt  to 
extinguish  that  interest,  so  as  to  render  him  a 
competant  witnees.     ITssds  v.  mUtMms,  193 

t.  In  a  fat  (sm  action,  to  recover  a  penalty  given  by 
tbe  aa  concerning  slaves,  a  member  of  the  A'sw- 
rsnk  MmmmmutUn  SseiMy  b  a  competent  witness, 
be  being  under  no  bgal  oMIaatlon  to  contribute  to 
the  expenses  of  the  suit,  and  having  no  Interest  in. 
the  event  of  It :  and  thoodi  the  witness,  on  hb 
vsircdirs,  said,  if  the  nbintlffsbould  foil,  he  thought 
he  shonio,  as  a  member  of  tbe  socbty.  give  some* 
thing  towards  compensating  the  ptaintllf,  aa  he 
usually  did  in  such  cases,  but  he  was  no  wav  bound 
to  do  so,  and  should  be  governed  only  bv  hb  gene- 
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